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ERRATA  TO  VOLUME  IV.  OF  WRIGHT'S  REPORTS. 


Notwithstanding  the  most  carefol  revision,  the  following  typog^phical 
errors  have  been  discovered  in  Volume  IV.,  which  the  reader  will  please 
correct. 

R  E.  W. 

Page  189,  in  line  16,  read  "  dower'*  instead  of  "  decree." 

Page  155,  in  line  96,  "  no"  should  be  omitted. 

Page  167,  in  lines  17  and  18,  read  ^*  instruction"  for  '*  construction." 

Page  168,  in  line  8,  read  ''  lines"  not  '^  line,"  and  in  line  7  of  same  page,  read 
"as"  instead  of**  of." 

Page  169,  in  line  35,  read  *'  piece"  instead  of  "  prices,"  and  on  same  page  line 
38,  insert  "  or*  before  the  word  "  showing." 

Page  341,  in  line  8  of  syllabus,  read  ''  plaintiflfb"  instead  of  <<  trade." 

Page  367,  in  line  6,  read  "  do"  for  "  does." 

Page  368,  in  line  6,  read  '*  assumed  presumption"  for  "  assurance  presumptive." 

Page  381,  in  Une  41,  read  "  legislature"  for  "  legislator." 

Page  415,  in  line  88,  insert  "  an"  before  "  average." 

Page  416,  in  last  line  on  the  page,  read  "  on"  instead  of  **  in." 

Page  479,  in  line  19,  read  "  negative"  instead  of  *'  answer." 


Digitized  by  VjOOQ  IC 


Digitized  by  VjOOQ  IC 


JUDGES 


SUPREME  COURT  OF  PENNSYLVANIA 

DURING  TUB  PERIOD  OF  THESE  REPORTS. 


Walter  H.  Lowrie, 
George  W.  Woodward, 
James  Thompson, 
William  Strong, 
John  M.  Read,     . 

William  M.  Meredith, 


Chief  Justice. 


Justices. 


Attorney-General. 


Digitized  by  VjOOQ  IC 


JUDGES  OF  THE  COURTS  OF  COMMON  PLEAS. 

Ist    District — City  of  Philadelphia.     Prendmt  Jvdge^  Hon.  Oswald  Thompsoh; 

Associate  Judges^  Hon.  Joseph  Allison  and  Hon.  James  R.  Ludlow. 
2d     District — County  of  Lancaster.     Prendmt  Judge,  Hon.  Hkmbt  G.  Long; 

Associate  Judge,  Hon.  Albxandsb  L.  Hatbs. 
8d     District — Counties   of  Northampton  and  Lehigh.     President  Judge,   Hon. 

John  W.  Matnabd. 
4th    District— Counties  of  Tioga,  Potter,  McKean,  Elk,  and  Cameron.    President 

Judge,  Hon.  Robert  Q.  White. 
6th   District — County  of  Allegheny.     President  Judge,  Hon.  John  P.  Stebbett  ; 

Associate  Judges,  Hon.  Thomas  Mellon  and  Hon.  Edwin  H.  Stowe. 
6th   District — Counties  of  Eria,  Crawford,  and  Warren.     President  Judge,  Hon. 

Samuel  P.  Johnson  ;  Associate  Judge,  Hon.  David  Dkbickson. 
7th    District — Counties  of  Bucks  and  Montgomery.   President  Judge,  Hon.  Henbt 

Chapman. 
8th   District— Counties  of  Northumberland,  Lycoming,  and  Montour.     President 

Judge,  Hon.  Alexandbb  Jordan. 
Uth   District — Counties  of  Cumberland,  Perry,  and  Juniata.     President  Judge, 

Hon.  James  H  Graham. 
10th  District — Counties  of  Westmoreland,  Armstrong,  and   Indiana.     President 

Judge,  Hon.  Joseph  Buffi ngton. 
llth  District — County  of  Luzerne.     President  Judge,  Hon.  John  N.  Conyngham. 
I2tb  District — Counties  of  Lebanon  and  Dauphin.     President  Judge,  Hon.  Johh 

J.  Peabson. 
18th  District — Counties  of  Bradford  and  Susquehanna.     President  Judge,  Hon. 

Ulysses  Meboub. 
14th  District— Counties  of  Washington,  Fayette,  and  Greene.     President  Judge, 

Hon  James  Lindsey. 
16th  District — Counties  of  Delaware  and  Chester.    President  Judge,  Hon.  Wiluam 

Butlbb. 
16th  District— Counties  of  Franklin,  Bedford,  Somerset,  and  Fulton.    President 

Judge,  Hon.  James  Nill. 
17tli  District — Counties  of  Beaver,  Butler,  and  Lawrence.     President  Judge,  Hon. 

Daniel  Agnew. 
18th  District^ — Counties  of  Venango,   Clarion,   Jefferson,  Mercer,  and  Forest. 

President  Judge,  Hon   James  Campbell. 
19th  District— Counties  of  York  and  Adams.     President  Judge,  Hon.  Robert  J. 

FiSHEB. 

20th  District — Counties  of  Mifflin,  Union,  and  Snyder.     President  Judge,  Hon. 

Samuel  S.  Woods. 
21st  District — County  of  Schuylkill.    President  Judge,  Hon.  James  Ryan. 
22d  District — Counties  of  Wayne,  Pike,  Monroe,  and  Carbon.     President  JudgSj 

Hon.  Gboegb  R.  Barrett. 
28d  District — County  of  Berks.     President  Judge,  Hon.  Warbbn  J.  Woodwabd. 
24th  District — Counties  of  Huntingdon,  Blair,  and  Cambria.     President  Judge, 

Hon.  Geobge  Taylob. 
25th  District — Counties  of  Centre,  Clearfield,  and  Clinton.     President  Judge,  Hon. 

Samuel  Linn. 
26th  District — Counties  of  Columbia,  Sullivan,  and  Wyoming.     President  Judge, 

Hon.  William  Elwell. 


JUDGES  OF  THE  DISTRICT  COURTS. 

District  Court  for  the  City  of  Philadelphia.  President  Judge,  Hon.  Geobgi 
Shabswood  ;  Associate  Judges,  Hon.  Geobge  M.  Stboud  and  Hon.  J.  I.  Clabk 
Habe. 

District  Court  for  the  County  of  Allegheny.  President  Judge,  Hon.  Moses  Hamp* 
ton  ;  Associate  Judge,  Hon.  Henby  W.  Williams. 


Digitized  by  VjOOQ  IC 


TABLE   OF  CASES. 


PAQE 

Abbott,  Taylor  v.  .         .  352 

Allegheny  City's  Appeal  (Tas- 

sey's  Estate)      ...     60 
Allen,  PhiUips  v,  .         .481 

Anspach,  Reed  &  Co.  v.  Up- 

ham,  Tucker  &  Co.    .         .  441 
Anspach,  Reed  &  Co.  v.  Wat- 
son   441 

Armstrong,  County  of,  Rhoads 
V 92 


B. 


Bailey  and  Pott  v.  Common- 
wealth .  .  .473 
Baird,  Rhines  et  aL  v.  .  .  256 
Baker,  Rockafellow  9.  .  .319 
Bickford  v.  Cooper  &  Co.  .  142 
Birmingham  and    Pittsburgh 

Bridge  Company,  Clarke  v,  147 
Blackburn  v.  Ormsby  .  .97 
Blackstone  et  al  v.  White  .  330 
Brotherline,  Swires  v.  .  .  135 
Brown  et  aL  v.  Commonwealth 

Mutual  Insurance  Company  187 
Brown,  Kittaning  Academy  ».  269 
Brown  v,  McFarland's  Execu- 
tor     129 


PAGE 


Bunn,  Raignel  k  Co.  v.  Gor- 

gas 441 

Bunn,  Raiguel  &  Co.  v.  Howell  441 
Bunn,  Raiguel  k  Co.  v.  Stewart  441 
Bunn,  Raiguel  &  Co.  v.  Wat- 
son   441 

Bunn,  Raiguel  &  Co.  v.  Wat- 
son   441 

Bunn,  Raiguel  &  Co.  v.  Wood  441 
Burr  V.  Todd        .         .         .206 


Chase  V.  Miller     .        .        .403 
Citizens'    Insurance    Co.    of 

Pittsburgh  v.  Marsh  .  .  886 
City  of  Erie,  Sharon  Iron  Co.  v.  341 
City  of  Philadelphia  r.  Dyer  .  463 
Commonwealth,    Bailey    and 

Pottv.  .•  .  .  .473 
Commonwealth  ex  rel.  Dillon, 

Smith  V 335 

Commonwealth  ex  rel.  Roin- 
both  V.  Councils  of  Pitts- 
burgh      .         .         .         .  278 
Commonwealth,  for  use  of  the 
City  of  Allegheny,  Darling- 
ton and  Wife  v.         .         .     63 
Commonwealth,  for  use  of  the 
C5) 


Digitized  by  VjOOQ  IC 


TABLE  OF  CASES. 


PAGE 

City  of  Allegheny,  Darling- 
ton and  Wife  v. 

Commonwealth  Insurance  Co. 
V.  Sennett  et  al. 

Commonwealth  v.  Kunzmann  429 

Commonwealth  Mutual  Insu- 
rance Company,  Brown  et 
al.  V. 

Cooper  &  Co.,  Bickford  v. 

Clarke  v.  Birmingham  and 
Pittsburgh  Bridge  Co. 

Cote  and  Wife  v,  VonBonn- 
horst,  Administrator  of  Mil- 
tcnberger 

Clement,  Hottenstein  v, 

CriswelFs  Appeal 

Cumpsty,  Wright  v,       .         . 


68 


161 


187 
142 

147 


.  243 

.  501 

.  288 

.  102 

Curry  et  aly  Hallowell  &  Co.  v.  322 

D. 

Darlington  and  Wife  v.  Com- 
monwealth for  use  of  the 
City  of  Allegheny     .         .     63 

Darlington  and  Wife  v.  Com- 
monwealth for  use  of  the 
City  of  Allegheny     .         .     68 

Deakers  v.  Temple  &  Barker 
etaL         .         .         .         .  234 

Dean  and  Wife  v.  Negley  and 
Cuthbert  .         .         .         .812 

Dillon,  Commonwealth  ex  rel. 
Smith  V,    .        .  •      .         .835 

Donnally  v.  Ryan  .         .  306 

Drennen  &  Patterson  v.  House 
&Co 80 

Dyer,  City  of  Philadelphia  v,  463 

E. 

Erie,  City  of,  Sharon  Iron  Co. 
V 841 


F. 


Forsyth  v.  Wells 


PAGE 

.  291 


G. 


Gilmore  v,  Rodgers  et  al,       .120 
Gratz   V,    The    Pennsylvania 
Railroad  Company  and  The 
Philadelphia  and  Erie  Rail- 
road Co 447 


Building  Associa- 


Hallowell  &  Co.  v.  Curry  et  al  323 

Harper's  Appeal  (Tassey*s  Es- 
tate) .... 

Hasbrouck,  Horner  &  Rob- 
erts V,         .         .         , 

Hays  V.  Kennedy  et  al. 

Hermann 

tion,  Houser  v. 

Hill  V.  Oliphant    . 

Horau  v.  Weiler  &  Ellis 

Horner  &  Roberts  v.  Has- 
brouck 

Hottenstein  v,  Clement 

House  &  Co.,  Drennen  and 
Patterson  r.       .         .         . 

House  &  Horton,  Kennedy 
et  aL  V.     . 

Houser  v.  Hermann  Building 
Association 

Howell,  Bunn,  Raiguel  &  Co. 
V 

Hulseman  and  Brinkworth  v. 
Rems  and  Siner 

Hutchinson  v.  Merchants'  and 
Mechanics'  Bank  of  Whee- 
ling .... 

Hyatt,  King,  Brown  &  Co.  v. 


45 

169 
378 

478 
864 
470 

169 
501 

30 

39 

478 

441 

896 


42 

229 


Jones  &  Co.  v,  Milliken  &  Son  252 


Digitized  by  VjOOQ  IC 


TABLE  OF  CASES. 


VII 


K. 

PAGE 

Kendall  &  Son,  Struthera  v,  .  214 
Kennedy  et  aL,  Hays  v.  .  378 
Kennedy  et  al.   v.   House   & 

Horton      .  .         .39 

Kennedy  v,  Kennedy  .  .  185 
Kier  v.  Peterson  .  .  .357 
King,  Brown  &  Co.  v.  Hyatt  229 
Kittaning  Academy  v.  Brown  269 
Knnzmann,  Commonwealth  v.  429 


L. 

Lefeverr.  Underwood  .  .  505 
Livingston,  Rees  v.  ,  .113 
Lothrop  V.  Wightman    •         .297 

M. 

Marsh,  Citizens'  Insurance  Co. 
of  Pittsburgh  v. 

Martha  May's  Appeal    . 

Mason's  Appeal 

McFarland's  Exr.,  Brown  v.  . 

McGinnis  et  al.  v.  Watson  et  al, 

McLean  et  dl.  v.  Wade,  Exec- 
utor .... 

Merchants'  and  Mechanics' 
Bank  of  Wheeling,  Hutch- 
inson V 42 

Milliken  &  Son,  Jones  &  Co. 
tf 252 

Miller,  Chase  p.     .        .        .  403 

N. 

Negley  and  Cuthbert,  Dean 
and  Wife  v.       .         .         .812 

Newbold,  Webster's  Executors 
V 482 

Nimick  &  Co.  i;.  Shriver  & 
Dilworth  .         .         .         .80 


000 

75 

129 

9 

266 


O. 

PAGE 

Oliphant,  Hill  v.  .        .         .  364 
Ormsby,  Blackburn  v.  ,         .97 


P. 

Parys  &  Co.'s  Appeal     .         .  273 
Pennsylvania    Railroad    Co., 

Gratz  V 447 

Pennypacker's  Appeal  .         .  494 
Peterson,  Kier  v,  .         .  357 

Philadelphia,  City  of,  t;.  Dyer  463 
Philadelphia  and   Erie   Rail- 
road Co.,  Gratz  v.      .         .  447 
Phillips  V.  Allen   .         .         .481 
Pittsburgh  and   Connellsville 

Railroad  Co.  v,  Stewart      .     54 
Pittsburgh,  Councils  of.  Com- 
monwealth ex  rel.  Reinboth 
V 278 


R. 

Rees  V.  Livingston         .         .113 
Reinboth,  Commonwealth   ex 
rel.y  V.  Councils  of  Pitts- 
burgh       .         .         .         .278 
Rems   and    Siner,  Hulseman 

and  Brinkworth  v.     .         .  396 
Rhines  et  al.  v.  Baird     .         .  256 
Rhoads   v.   County  of  Arm- 
strong      .         .         .         .92 
Robb's  Appeal  (Tasscy's  Es- 

tate)  ....     45 

Rockafellow  v.  Baker  .  .319 
Rodgers  et  al,  Gilmore  v.  .  120 
Ryan,  Donnally  v.  .        .  306 


Sennett  et  al..  Commonwealth 
Insurance  Co.  v,        .        .  161 


Digitized  by  VjOOQ  IC 


VUl 


TABLE  OF  CASES. 


PAGE 

Shaffer  v.  Shaffer  ...     51 
'Sharon  Iron   Co.  r.  City  of 

Erie  .        .        .        .841 

Shriver  &  Dilworth   v,  Nim- 

!    ick  &  Co 80 

Smith  t;.  Commonwealth  ex  rd, 

Dillon  .  .  .  .835 
Stewart,  Bnnn,  Raigael  &  Co. 

^     V 441 

Stewart,  Pittsburgh  and  Con- 

nellsville  Eaibroad  Co.  v.  .  54 
Struthers  v.  Kendall  &  Son  .  214 
Swires  v.  Brotherline     .        .  185 


Tassey's    Estate    (Allegheny 

City's  Appeal)  ...  60 
Tassey's  Estate  (Robb's  Ap- 
peal) .  .  .  .45 
Taylor  v.  Abbott  .  .  .852 
Temple  &  Barker,  Deakers  v,  234 
Titus  et  al.^  Yaple  et  al,  v,  .195 
Todd,  Burr  v.       .        .        .  206 


U. 

Underwood,  Lefever  r. 


505 


PAOB 

Upham,  Tucker  &  Co.,  Ans- 
pach,  Reed  &  Co.  v.  .        .  441 

V. 

YonBonnhorst,  Cote  and  Wife 
t; 248 

W. 

Wade,  McLean  et  al,  v.         .  206 
Watson  et  aLj  McGinnis  et  al, 

V 9 

Watson,  Anspach,  Reed  i,  Co. 

t; 441 

Watson,  Bunn,  Raiguel  &  Co. 

V 441 

Webster's  Executors  v.  New- 
bold  .  .  .  .482 
Weiler  and  Ellis,  Horan  «.  .  470 
Wells,  Forsyth  v.  .  .  291 
White,  Blackstone  et  al.  v.  .  830 
Wightman,  Lothrop  v.  .  .  297 
Wilson's  Appeal  .  .  .94 
Wood,  Bunn,  Raiguel  &  Co.  v.  441 
WorralPs  Appeal  .  .  .524 
Wright  V,  Cumpsty       .         .  102 

Y. 

Yaple  et  al,  v,  Titus  et  al,      ,  195 


Digitized  by  VjOOQ  IC 


CASES 


nr 


THE   SUPREME   COURT 


PENNSYLVANIA. 


WESTERN  DISTRICT— PITTSBURGH  1861. 


McGinnis  et  al.  versm  Watson  et  al. 

Rdigiom  Societies,  Constitutional  Rights  q/J  as  to  Internal  Laws  and 
Regulations. —  Title  to  Church  Property  of  divided  Congregation,  hy 
whom  held, — Authority  of  Synods,  how  far  binding. —  What  Modifica- 
tion of  Religious  Doctrines  will  occasion  Forfeiture  of  Church  Pro- 
perty, 

1.  Under  the  Constitation  of  Pennsylvania  every  religious  society  has  its 
laws  within  itself,  as  to  its  own  internal  order  and  the  mode  in  which  it  ful- 
fills its  functions,  provided  it  keep  within  the  bounds  of  social  order  and 
morality.  Independent  churches  have  their  law  in  their  own  separate  insti- 
tutions :  associated  churches,  theirs,  in  their  own  rules  and  in  those  of  the 
associated  organbm. 

2.  The  title  to  the  church  property  of  a  divided  congregation,  is  in  that 
part  of  it  which  is  acting  in  harmony  with  its  own  law;  and  the  ecclesiastical 
lawB,  usages,  customs,  and  principles  which  were  accepted  among  them,  before 
the  dispute  began,  are  the  standard  for  determining  which  party  is  right. 

3.  Tne  act  of  a  synod  is  binding  upon  the  congregations  composing  it  as 
members,  so  far  as  the  act  is  in  accordance  with  its  own  laws :  in  general 
or^nizations  of  united  synods  or  churches,  the  law  of  the  general  organism 
18  binding  on  all  the  individual  congregations;  and  a  majority  of  a  single 
congregation,  dissenting  from  the  act  of  union,  and  seceding  therefor,  lose  all 
their  rights  to  the  church  property. 

4.  A  congregation  of  the  Associate  Seceder  Church  of  North  America,  pur- 
chased in  1803  a  lot  of  ground,  erected  a  meeting-house  thereon,  and  continued 

(9) 
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to  worship  therein  until  1858,  when  the  synod  to  which  it  belonged  by  a  large 
majority  formed  a  union  with  the  Associated  Reformed  Synod,  A  majority 
of  the  congregation  and  the  presbytery  to  which  it  belonged  approved  of  the 
union,  but  a  minority  disapproving,  claimed  the  lot  and  meeting-house, 
because  of  their  adherence  to  the  opinions  and  principles  of  the  original 
church :  Hdd^  that  as  authority  to  legislate  upon  the  doctrines,  forms,  and 
practice  of  that  church,  was  one  of  its  most  obvious  principles,  as  evidenced 
oy  frequent  and  material  changes  therein ;  as  the  objections  of  the  minority 
of  the  congregation  to  the  act  of  union,  assumed  a  degree  of  strictness  and 
rigidity  of  doctrine  too  minute  for  the  law  to  appreciate  and  take  cognisance 
of;  and  as  the  action  of  the  synod  and  presbyteries,  as  exhibited  in  the  evidence, 
when  judged  by  the  constitution  and  usages  of  that  church,  had  not  been 
brought  about  by  any  excess  of  usual  and  legitimate  authority  on  their  part; 
the  act  of  union  therefore,  of  the  Associate  Seceder  Synod  of  North  America 
with  the  Associate  Reformed  Synod,  was  not  such  a  departure  from  its  ancient 
usages  and  laws,  as  would  condemn  its  action ;  and,  consequently,  the  majority 
of  the  congregation  approving  of  the  union,  were  the  regular  and  legitimate 
succession  of  associate  owners,  and  the  part  acting  in  harmony  with  ita  own 
laws,  and  as  such  were  entitled  to  the  edifice  and  ground  of  the  meeting- 
house. 

Appeal  from  the  Common  Pleas  of  Butler  county. 

This  was  a  proceeding  in  equity  on  a  bill  filed  in  the  Com- 
mon Pleas,  to  June  Term  1860,  No.  1,  by  James  J.  McGinnis, 
Charles  Pollock,  and  John  Wilson,  trustees  and  members  of  the 
United  Congregation  of  the  Associate  Church,  against  Robert 
Watson,  William  Moore,  and  Joseph  Sloan,  trustees  of  the  United 
Presbyterian  Congregation  of  Unity  Church. 

The  following  are  the  material  facts  of  the  case,  as  contained  in 
the  bill  and  answer  filed  by  the  parties : — 

Unity  Congregation,  Venango  township,  Butler  county,  was 
organized  in  the  year  1800,  the  Rev.  Thomas  McClintock,  of  the 
Associate  Church,  being  the  pastor.  Its  members  were  of  the 
Associate  Church,  and  in  ecclesiastical  connection  with  the  Asso- 
ciate Synod  of  North  America ;  and  so  continued  until  the  union 
of  1858  between  the  Associate  and  Associate  Reformed  Churches. 

In  1803,  Robert  Leason,  by  agreement  in  writing,  sold  to 
"  James  Scott  and  Reuben  Irwin,  trustees  for  Rev.  McClintock's 
Congregation,  two  acres  of  land,  including  the  meeting-house  and 
spring  near  it,  for  the  proper  use  and  behoof  of  the  congregation, 
to  have  and  to  hold  for  ever." 

In  1833,  the  former  article  being  supposed  to  be  lost,  Leason, 
by  a  second  writing,  agreed  to  sell  and  convey  to  persons  named 
therein,  "  trustees  legally  chosen  for  said  congregation,'*  two  acres 
and  twenty  perches  of  land,  by  metes  and  bounds,  "  including  the 
brick  meeting-house  and  burying-ground,"  in  consideration  of 
$22.55,  and  to  '^  give  immediate  possession,  and  to  give  the  said 
trustees  or  successors,  for  the  use  of  the  said  Unity  Congregation 
for  ever,  a  complete  and  perfect  title.  A  postscript  to  this  writing, 
signed  by  Leason,  states  the  loss  of  the  former,  and  that  this  is 
signed  to  secure  the  Congregation  of  Unity  in  the  same  property, 
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in  a  slightly  different  shape.  In  1836,  Leason  receipted  for  the 
purchase-money  in  full.  . 

After  the  union,  by  an  Act  of  Assembly  approved  March  29th 
1859,  that  porfion  of  the  congregation  entering  into  the  union, 
were  incorporated  under  the  name  of  "The  United  Presbyterian 
Congregation  of  Unity  Church  of  Venango  township  in  the  County 
of  Butler."  To  this  incorporation,  Leason  conveyed  the  premises 
by  deed  dated  August  4th  1859. 

In  May  1856,  the  Associate  Synod  of  North  America  approved 
of  a  basis  of  union  with  the  Associate  Reformed  Church,  which 
was  sent  to  the  Associate  Reformed  Synod  for  approval,  and  also 
overtured  to  the  Presbyteries  and  Sessions  of  the  Associate 
Church. 

In  May  1857,  a  large  majority  of  the  Presbyteries  approving 
the  Associate  Synod,  oy  a  vote  of  104  to  13,  adopted  the  basis, 
the  declaration  without  amendment,  and  the  argument  and  illus- 
tration, in  their  amended  form,  and  transmitted  it  to  the  Synod 
of  the  Associate  Reformed  Church,  then  in  session,  which  adopted 
it  in  confidence  of  future  amendments  being  made,  to  harmonize 
the  faith  and  practice  of  the  two  churches,  and  that  reasonable 
forbearance  will  be  exercised  to  those  constrained  to  dissent  from 
any  article  in  the  basis. 

On  receipt  of  this  resolution  of  the  Associate  Reformed  Synod, 
the  Associate  Synod  reciprocated  this  confidence  of  forbearance, 
with  the  proviso  that  no  one  be  permitted  to  teach  or  to  act  in 
opposition  to  the  doctrine  and  order  of  the  church.  A  committee 
from  each  Synod  was  appointed  to  make  arrangements  for  the 
union,  who  reported  to  their  Synods  in  1858.  In  May  1858,  the 
Synods  respectively  acted  on  the  report,  and  finally  united  on  it 
in  a  slightly  amended  form.  The  preamble  consisted  of  two  sec- 
tions ;  one  reciting  the  understanding  that  the  basis  should  be  a 
term  of  communion,  and  the  other  the  forbearance  to  be  exercised 
toward  the  brethren  who  could  not  fully  subscribe  to  the  stand- 
ards of  the  United  Church.  The  union  was  forthwith  formally 
consummated  with  proper  ceremony,  under  the  name  of  the 
United  Presbyterian  Church  of  North  America.  The  Synods  of 
the  respective  bodies  were  continued  for  certain  special  purposes. 
The  Associate  Synod,  including  the  Moderator,  adjourned  on  its 
own  motion  to  Aenia,  Ohio,  in  May  1859.  By  the  proof,  it 
appears  that  seven  ministers  of  the  Associate  Synod  protested 
against  the  act  of  union.  In  the  Minutes  1858,  pp.  86  and  88, 
the  protest  of  Revs.  McAuley,  Hindman,  and  others  appears  to 
have  been  read  and  filed. 

The  Presbytery  of  Indiana  (according  to  the  proof),  after  con- 
sulting the  protesting  members  of  Synod,  called  a  Synod  of  the 
Associate  Church,  composed  of  the  protestors,  to  meet  in  Canons- 
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burg,  Pa.,  in  1859,  the  witness,  Rev.  McAuley,  being  one  who 
signed  the  call. 

The  Presbytery  of  Clarion,  composed  of  the  Revs.  Hindman 
and  McAuley,  and  two  or  three  elders,  became  subordinate  to  the 
Synod  of  the  Associate  Church,  called  and  held  at  Canonsburg 
by  those  who  protested.  That  portion  of  the  Unity  Congrega- 
tion which  refused  to  go  into  the  union,  petitioned  the  Presby- 
tery of  Clarion  for  a  minister,  and  accordingly  the  Rev,  John  M. 
Snodgrass  was  duly  installed,  and  a  communion  held  by  him,  with 
the  assistance  of  Rev,  McAuley,  in  August  1858. 

In  reply  to  the  overture  of  1856,  the  Shenango  Presbytery  of 
the  Associate  Church,  to  which  Unity  Congregation  was  attached, 
reported  to  the  Synod  of  1857,  its  unanimous  adoption  of  the  basis 
of  union.  The  session  of  Unity  Congregation,  at  a  meeting  in 
February  1857,  composed  of  the  pastor  and  the  elders,  approved 
of  the  basis,  *^with  some  small  emendations."  This  basis  had 
previously  been  read  from  the  pulpit  for  information ;  and  printed 
copies  were  in  circulation  in  the  congregation.  No  formal  meet- 
ing or  election  was  held  by  the  congregation,  to  act  upon  the  basis. 
Unity  Congregation,  at  the  time  of  union  1858,  had  about  one 
hundred  and  thirty  members,  of  whom  about  seventy-three  went 
into  the  union,  and  held  possession  of  the  premises  in  contro- 
versy. About  fifty-eight,  including  several  suspended  members, 
refused  to  go  into  the  Union.  The  bill,  in  this  case,  is  presented 
in  behalf  of  this  minority,  against  the  majority  of  the  congrega- 
tion, to  regain  possession  and  control  of  the  church  property,  on 
the  ground  that  the  grant  by  Robert  Leason  was  to  a  congrega- 
tion professing  the  doctrines  and  adhering  to  the  government  of 
the  Associate  Church  according  to  its  standards  as  they  existed 
in  1808,  and  that  the  union  is  such  a  departure  from  these,  that 
the  dissenting  members  cannot  be  compelled  to  follow. 

On  the  19th  of  July  1860,  James  Bredin,  Esq.,  was  appointed 
examiner,  by  whom  testimony  was  taken  and  filed,  and  the  cause 
set  down  for  argument  at  December  Term  1860.  On  the  8th  of 
December,  the  case  was  argued,  and  the  opinion  and  decree  of  the 
court  (Agnew,  P,  J.)  filed  April  6th  1861.  Exceptions  were  then 
taken  to  the  form  of  the  decree,  which,  on  argument,  were  over- 
ruled, and  the  following  ordered  to  stand  as  the  decree  of  the 
court,  viz. : 

"  And  now,  to  wit,  December  8th  1860,  this  cause  came  on  to 
be  heard,  and  was  argued  by  counsel,  and  was  held  under  the 
advisement  of  the  court  until  the  March  Term  of  said  court.  And 
now,  to  wit,  March  30th  1861,  the  court  having  advised  upon  the 
said  cause,  upon  consideration  thereof,  it  is  ordered,  adjudged, 
and  decreed  as  follows,  to  wit :  That  the  said  United  Presbyterian 
Congregation  of  Unity  Church,  of  Venango  township,  in  the  county 
of  Butler,  and  all  the  members,  officers,  and  trustees  thereof,  and 
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all  the  ministers  thereof,  both  stated  and  temporary,  shall  be  and 
are  hereby  strictly  enjoined  and  restrained  from  the  possession 
and  use  of  said  meeting-house  and  two  acres  of  ground,  in  the 
bill  mentioned  and  described,  for  the  purpose  of  worship  as  a 
United  Presbyterian  congregation ;  and  that  the  complainants 
and  all  other  members  of  the  congregation  of  the  Unity  Associate 
Church  in  the  said  township  and  county,  who  adhere  to  the 
ancient  faith  and  practice  and  ecclesiastical  connection  of  the 
said  Associate  Church,  as  the  same  was  and  existed  in  the  SHi<l 
Unity  Congregation  of  the  Associate  Church,  at  and  before  the 
union  of  the  Associate  Synod  of  North  America  and  the  Synod 
of  the  Associate  Reformed  Church,  shall  be,  and  are  hereby 
ordered  to  be  restored  to  the  possession,  use,  and  free  enjoyment 
of  the  said  meeting-house  and  lot,  as  fully  and  entirely  as  they 
used  and  held  the  same  prior  to  the  said  union,  and  to  have,  use, 
and  enjoy  the  same  without  any  let,  hindrance,  or  molestation 
from  the  said  United  Presbyterian  Congregation  of  Unity  Church. 
And  it  is  further  ordered  and  decreed  that  the  respondents  pay 
the  costs  of  this  proceeding,  to  be  taxed  and  allowed  according 
to  the  rules  and  orders  of  the  court." 

The  case  was  thereupon  removed  into  this  court  by  the  respond- 
ents, for  whom  the  following  errors  were  assigned : — 

1.  The  court  below  erred  in  deciding  that  a  change  of  doctrine 
produced  a  forfeiture  of  property. 

2.  In  deciding  that  in  the  basis  of  union  there  was  a  departure 
from  the  faith,  principles,  and  discipline  of  the  Associate  Church. 

3.  In  deciding  against  the  power  through  the  church  judi- 
catory to  constitute  the  union. 

4.  In  decreeing  the  exclusive  possession  of  the  property  to  the 
complainants. 

5.  In  enjoining  in  said  decree  the  ministers  and  members  of  the 
United  Presbyterian  Church  from  the  use  of  the  building  and 
grounds  as  a  place  of  public  worship. 

6.  In  decreeing  under  all  the  circumstances  in  favour  of  the 
complainants. 

The  case  was  argued  in  this  court  by  S.  A.  Purviance  for  the 
appellants,  and  by  LewU  Z.  Mitchell  for  appellees;  but  the 
review  of  the  principles  and  authorities  cited  and  relied  on  in 
the  opinion  of  this  court,  renders  a  report  of  the  argument  of  the 
learned  counsel  unnecessary. 

The  opinion  of  the  court  was  delivered.  May  8th  1862,  by 

/ILowbie,  C.  J. — About  180S,  the  Unity  Congregation,  belonging 

to  the  Associate  or  Seceder  Church  of  North  America,  purchased 

a  lot  of  ground  in  Venango  township,  Butler  county,  and  erected 

a  meeting-house  upon  it,  and  there  continued  to  worship  God  in 
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unity  until  1858.  Then  the  Seceder  Synod  of  North  America, 
by  a  very  large  majority,  and  after  many  years'  consideration, 
formed  a  union  with  the  Associate  Reformed  Synod;  and  a 
majority  of  the  Unity  Congregation,  and  the  Shenango  Presbytery, 
to  which  it  belongs,  have  approved  of  the  union  thus  formed.  A 
minority  of  the  congregation,  and  several  ministers  of  the  Associate 
Church,  disapprove  of  it,  and  the  minority  of  the  congregation 
claim  the  lot  and  meeting-house.  Which  party  is  entitled  to  it? 
The  Common  Pleas  decided  in  favour  of  the  minority:  is  this 
right  ? 

Our  fundamental  law  on  this  subject  is  written  in  the  Constitu- 
tion, Art.  9,  §  3.  All  men  have  a  natural  and  indefeasible  right 
to  worship  Almighty  God  according  to  the  dictates  of  their  own 
consciences,  and  no  human  authority  can,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  conscience. 

Of  course  this  law  was  not  intended  to  exempt  any  religious 
society  from  the  respect  that  is  due  to  the  organization  and  moral 
and  social  order  of  the  state,  or  from  the  necessity  of  holding  its 
land  under  the  state,  and  according  to  its  laws.  But  it  does  mean, 
that,  for  its  own  internal  order,  and  for  the  mode  in  which  it 
fulfils  its  functions,  it  is  to  be  a  law  unto  itself,  or  have  its  law 
within  itself,  provided  it  keep  within  the  bounds  of  social  order 
and  morality.  This  is  the  same  rule  that  the  law  applies  to 
individuals  in  their  contracts  about  legitimate  business.  Their 
contracts  and  their  own  interpretation  of  them,  so  far  as  they 
can  be  ascertained,  and  the  customs  of  the  trade  in  which  they 
are  engaged,  are  the  elements  out  of  which  we  derive  the  law  of 
the  case  which  they  present  for  our  decision. 

In  its  most  general  form,  therefore,  our  question  is :  Judging 
this  congregation  by  its  own  order,  was  its  union  with  the  Asso- 
ciate Reformed  Church,  and  incorporation  into  the  United  Pres- 
byterian Church,  regular  ? 

But  this  raises  another  question :  How  far  is  the  congregation 
bound  by  the  act  of  its  Synod  ?  Religious  societies  are  not  fVee, 
if  they  may  not  choose  their  own  form  of  organization.  They 
may  organize  as  independent  churches,  and  then  their  law  is  found 
in  their  own  separate  institutions,  customary  or  written.  Or  they 
may  organize  as  associated  churches,  and  then  their  law  is  to  be 
found  in  their  own  rules,  and  in  those  of  the  associated  organism. 
When  persons  join  a  church  belonging  to  such  a  general  organism, 
they  assent  to  its  laws,  and  are  entitled  to  the  implication  that  the 
affairs  of  the  church  are  to  be  managed  according  to  them.  This 
result  of  our  law  and  of  the  relations  of  associates  in  churches,  is 
60  clear,  obvious,  and  necessary,  that  we  need  not  dwell  upon  it. 

It  has,  however,  a  qualification  already  alluded  to  in  general, 
which  ought,  perhaps,  to  be  more  specially  stated.  If  the  general 
organism  extend  over  several  states,  it  may  require  much  more 
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than  ordinary  charity,  prudence,  and  discretion  in  directing  its 
legislation  and  Bction  so  as  to  preserve  its  sphere  of  influence  and 
usefulness  in  its  integrity.  If  it  should  make  terms  of  communion, 
or  adopt  a  course  of  ecclesiastical  action  in  any  form,  that  is 
hostile  to  the  policy  of  one  or  more  of  the  states  embracing  its 
churches,  it  may  induce  a  perfectly  lawful  dirision ;  for  no  state 
can  help  to  sustain  an  organism  that  it  judges  to  be  hostile  to  its 
own  principles,  and  none  of  its  citizens  can  be  presumed  by  law 
to  have  intended  to  concede  authority  for  such  hostile  action.  It 
was  under  the  influence  of  this  principle  that  our  American 
churches  separated  from  their  mother  churches  in  England,  Scot- 
land, and  Holland  before  and  after  our  revolution,  without  being 
chargeable  with  secession.  It  has  also  divided  many  of  our 
churches,  between  north  and  south,  or  excluded  them  altogether 
from  any  foothold  in  the  south.  The  Church  of  Rome  was  in 
many  instances  saved  from  such  a  division,  by  submitting  to  laws, 
as  in  England,  or  by  entering  into  concordats  with  states,  by 
which  its  ecclesiastical  action  was  greatly  restrained  by  subjection 
to  civil  law. 

We  state  this  limitation  merely  by  way  of  precaution ;  for  it  is 
not  needed  in  this  case.  But,  subject  to  this  limitation,  our  ques- 
tion may  now  be  more  specially  stated  thus :  Has  the  act  of  union 
of  the  Associate  and  the  Associate  Reformed  Synods  been  so  con- 
ducted, that,  judged  by  the  law  of  this  congregation,  and  of  the 
general  organism  to  which  it  belongs,  it  can  now  be  properly  de- 
clared to  be  a  member  of  the  United  Presbyterian  Church  ?  The 
congregation  was  divided  by  the  act  of  union ;  and  that  part  of  it 
which  is  acting  in  harmony  with  its  own  law  must  be  approved 
and  sustained  by  the  state  law.  That  one  of  them  has  obtained  a 
charter  of  incorporation,  has  no  influence  on  the  question,  and  is 
not  pretended  to  have.  The  title  depends  upon  the  legitimate, 
orderly,  and  regular  maintenance  of  the  organized  congregation, 
or  succession  of  associate  owners. 

We  desire  it  to  be  noticed  that,  in  this  statement  of  the  ques- 
tion, we  adopt  fully  the  view  of  Lord  Chancellor  Eldon  in  the 
case  of  The  Attorney-General  v.  Pearson,  3  Meriv.  400,  relative 
to  the  usage  or  customs  of  the  congregation,  as  the  law  of  the 
case ;  while  we  do  not  adopt  his  view  in  treating  it  as  a  trust 
created  by  the  vendor,  and  to  be  used  according  to  his  intention. 
No  doubt  ther^  are  cases  where  such  titles  are  really  trusts,  by 
reason  of  donations  for  special  purposes ;  but  this  is  not  so  often 
found  in  cases  of  church  property  as  in  gifts  for  charitable  uses. 
Questions  of  this  kind  have  often  been  obscured  by  treating  them 
as  trusts  by  the  grantor.  It  is  quite  natural  to  call  them  so, 
because  the  rights  under  them  have  been  usually  enforced  in  equity 
as  trusts.  They  are  analogous  to  trusts  strictly  so  called,  but  not 
identical  with  them  in  every  aspect.     As   between  the  trustees 
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holding  the  legal  title,  and  the  congregation  holding  the  equitable 
title,  they  are  trusts.  But  as  between  the  congregation  and  any 
other  person,  they  are  simply  titles^ 

In  the  case  of  The  Methodist  Church  v.  Remington,  1  Watts 
226,  Chief  Justice  Gibson  treated  such  a  title  as  a  trust ;  but  as 
one  not  created  by  the  vendor,  but  by  the  persons  paying  the 
purchase-money,  and  resulting  to  them  on  a  failure  of  the  purpose ; 
and,  therefore,  we  may  say,  belonging  to  them  so  long  as  they 
keep  up  the  regular  organization  and  purpose.  And  this  court 
has  taken  this  view  expressly  in  three  different  decisions :  3  Harris 
600 ;  6  Id.  96 ;  9  Casey  424 ;  the  first  of  which  was  by  Chief 
Justice  Gibson,  and  the  second  of  which  he  participated  in  and 
heartily  approved.  The  same  is  decided  in  Gibson  v.  Armstrong, 
7  B.  Mon.  481.  That  it  is  not  a  trust,  but  a  title  in  the  con- 
gregation, when  property  is  purchased  by  itself  for  its  own  use,  is 
quite  manifest  from  the  Act  of  1781,  under  which  this  purchase 
was  made,  which  contemplates  only  titles,  and  from  the  facts  that 
the  property  may  be  sold  by  the  congregation,  or  by  the  sheriff 
for  its  debts ;  the  change  of  its  creed  violates  no  duty  to  the 
grantor,  and  the  title  does  not  revert  to  him  on  a  dissolution  of 
the  society. 
^^n  Craigdallie  v.  Aikman,  1  Dow's  Pari.  Rep.  1,  Lord  Eldon 
laid  down  the  rule  that  a  congregation's  title  depends  upon  its 
adherence  to  the  opinions  and  principles  in  which  it  had  originally 
united,  and  this  has  been  followed  and  repeated  in  many  cases. 
But  we  should  grievously  misapply  this  rule  if  we  should  interpret 
it  as  meaning  that  no  congregation  can  change  any  material  part 
of  its  principles  or  practices  without  forfeiting  its  property.  This 
would  be  imposing  a  law  upon  all  churches  that  is  contrary  to  the 
very  nature  of  all  intellectual  and  spiritual  life ;  for  it  would  forbid 
both  growth  and  decay ;  not  prevent,  for  that  is  impossible.  The 
guaranty  of  freedom  to  religion,  forbids  us  to  understand  the  rule 
in  this  way. 

And  all  history  forbids  it.  Let  us  be  indulged  in  so  much 
detail,  in  the  illustration  of  this,  as  is  necessary  to  make  the  prin* 
ciple  clear  by  means  of  the  facts  which  it  has  produced.  Many 
of  the  principles  of  human  action  depend  so  closely  upon  the 
peculiar  development  of  a  given  people  that  they  are  not  suscepti* 
ble  of  clear  illustration,  except  by  instances  and  cases  drawn 
from  the  conduct,  life,  and  history  of  that  people.  But,  on  the 
other  hand,  very  many  of  them  are  so  common  to  all  humanity 
that  any  illustration  of  them  must  be  inadequate  that  does  not 
embrace  a  wide  sphere  of  human  conduct  both  in  time  and  space. 

The  principle  is,  that  all  intellectual  or  spiritual  growth  involves 
some  change  or  development  of  opinions,  principles,  and  practices, 
and  therefore  some  change  in  the  systems  which  are  constituted 
of  those  opinions,  principles,  and  practices ;  for  these  are  the  ele- 
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ments  of  systems,  and  decide  their  character.  And  the  fact  is, 
that  from  the  very  origin  of  Christianity,  such  a  change  has  been 
continually  going  on  in  the  Christian  Church,  in  all  its  branches, 
congregations,  and  members,  without  producing  a  forfeiture  of  the 
property  held  even  by  those  in  which  the  change  has  been  most 
decided.  Changes  in  principles  and  practice  are  not  incompatible 
with  legitimate  social  succession,  but  are  necessary  elements  of  its 
normal  progress.  All  denominations  admit  that  all  others  must 
change  in  the  progress  towards  union,  even  though  they  may 
suppose  their  own  system  too  perfect  to  undergo  any  change^^^^^^ 

Let  the  facts  of  history  prove  this  legitimate  progress ;  iCnd,  as 
we  cannot  answer  for  the  exact  accuracy  of  the  history  of  any  of 
them,  let  us  be  satisfied  with  approximate  and  general  accuracy, 
and  make  our  principle  sure  oy  the  number  and  variety  of  the 
instances  which  illustrate  it.  Any  one  can  add  to  them  at  plea- 
sure. 

It  will  not  be  pretended  that  the  Jewish  Church  would  have 
lost  its  legitimate  succession,  and  its  synagogues,  if  it  had  gene- 
rally behoved  in  the  Messiah  and  become  Christian,  for  this  would 
have  been  a  proper  spiritual  growth  within  the  limits  of  social 
identity.  For  three  centuries  the  Christian  Church  was  entirely 
independent  of  the  state ;  but  it  did  not  lose  its  titles  by  becoming 
united  with  the  imperial  government,  and  becoming  subject  to  its 
control  or  interference  in  its  organization,  principles,  and  prac- 
tice, though  this  was  a  very  substantial  change.  At  first  all  its 
principles  were  independently  developed,  afterwards  all  its  general 
councils  needed  an  imperial  call,  and  their  decrees  an  imperial 
sanction  to  give  them  authority  and  validity. 

The  form  of  electing  and  consecrating  the  Pope  of  Rome  has 
passed  through  very  many  and  very  radical  changes,  and  yet  the 
Roman  Catholic  Church  did  not  thereby  lose  any  of  its  rights  of 
property,  though  the  Pope  is  an  essential  element  of  its  organiza- 
tion. The  usage  of  the  church  shows  that  the  form  of  his  election 
and  consecration  is  not  essential.  And  if  the  union  agreed  upon 
between  the  Greek  and  Latin  Churches,  at  the  Council  of  Lyons, 
in  1274,  had  been  consummated,  the  Latin  Church  would  not 
have  been  so  changed  as  to  have  lost  its  rights ;  though  by  that 
agreement  the  Greeks  were  allowed  to  retain  many  of  their  pecu- 
liarities. 

When  Norway,  Sweden,  Denmark,  and  large  portions  of  Ger- 
many and  Switzerland  cast  off  their  connection  with  the  Pope  of 
Rome,  they  introduced  very  great  changes  in  their  organization 
and  principles;  changes  for  which  two  centuries  of  earnest 
thought  had  prepared  the  way,  and  yet  they  retained  all  their 
churches  and  other  institutions.  In  many  places  there  were  no 
Catholics  left  to  enjoy  or  claim  them. 

The  Scotch  and  English  Churches  were  at  first  independent  of 
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the  Pope.  Under  Gregory  the  Great  and  the  monk  Augustine 
the  English  Church  became  subject  to  his  primacy,  and  depended 
upon  him  for  the  maintenance  of  its  organization.  Under  Edward 
III.,  by  the  statutes  against  provisors  and  of  prsemunire^  prohibit- 
ing all  ecclesiastical  appointments  by  the  Pope  in  England,  and 
appeals  to  him,  and  all  decrees  coming  from  him,  it  became  sub- 
stantially independent  of  him,  though  still  acknowledging  his 
primacy.  Afterwards  it  rejected  the  Pope  and  substituted  the 
King  as  head  of  the  church,  as  he  practically  was  before ;  adopted 
the  English  Bible,  translated  and  altered  the  Prayer-book,  and 
adopted  the  Thirty-nine  Articles.  Most  of  these  changes  were  of 
a  very  substantial  character  certainly,  but  the  Scotch  Church  went 
further  still. 

In  1176  it  became  subject  to  the  Roman  Pontiff.  In  1560  this 
primacy  was  rejected,  and  gradually  episcopacy  was  abolished  and 
presbyterianism  substituted,  and  the  Westminster  Confession  and 
Directory  of  Worship  adopted.  And  yet  in  none  of  those  instances 
did  the  developed  and  altered  church  lose  its  cathedrals  or 
churches,  colleges  or  universities. 

It  was  on  the  decrees  of  the  Council  of  Basle,  confirmed  by  the 
Pragmatic  Sanction  in  1438,  and  by  the  French  Parliament  in 
1439,  that  the  French  Church,  for  centuries,  founded  its  freedom 
and  independence,  while  recognising  the  primacy  of  the  Pope. 
And  yet  the  Court  of  Rome  refused  its  sanction  to  those  decrees. 
When  councils  fell  into  disuse,  those  differences  between  the  de- 
mands of  particular  states  and  of  the  Court  of  Rome,  in  ecclesias- 
tical matters,  were  usually  settled  and  allowed  by  concordats,  and 
the  differences  were  often  very  wide.  Where  there  are  wide 
differences  in  the  intellectual  and  moral  development  of  nations^ 
united  by  one  ecclesiastical  bond,  there  must  be  considerable 
differences  both  in  the  law  of  the  church  and  in  its  actual  admin- 
istration. 

And  in  all  the  early  colleges  and  universities  of  Europe  there 
is  a  similar  departure  from  the  original  purposes  of  their  creation, 
and  of  their  founders.  Many  of  them  were  established  with  the 
expectation  that  they  should  teach  the  Ptolemaic  astronomy,  and 
the  Realistic  or  Nominalistic,  or  the  Aristotelian  or  Platonic 
phases  of  scholastic  philosophy;  but  all  this  has  passed  away,  and 
now  none  of  those  are  taught.  Like  churches,  these  are  educa- 
tional institutions,  and  their  members  are  disciples ;  and  the  very 
fact  of  their  success  brings  development  and  change,  and  often 
their  trouble  is  that  they  are  not  themselves  suflBciently  developed 
to  manage  and  direct  the  change  which  they  have  produced. 

Nor  can  it  be  said  that  the  authority,  by  which  all  those  insti- 
tutions passed  over  to  the  propagation  of  opinions  contrary  to  the 
thought  of  the  original  founders,  was  grounded  on  mere  might 
without  right.     All  such  institutions  were  created  for  the  benefit 
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of  the  people,  and,  to  meet  this  purpose,  they  must  grow  in  form 
and  principle  with  the  demands  that  are  made  upon  them,  and  no 
fonnder  can  be  presumed,  and  hardly  even  allowed,  to  have  in- 
tended otherwise.  Moreover,  in  those  days  Church  and  State 
were  one,  being  but  two  aspects  of  one  partially  or  fully  united 
government.  The  law  of  the  church  was  not,  therefore,  in  the 
church  itself  simply,  but  in  the  church  and  the  state  combined, 
that  is,  in  the  whole  people.  When  the  conscience  of  the  whole 
state  underwent  a  change,  it  could  not  decide  that  a  correspond- 
ing change  in  the  church,  which  was  part  of  itself,  was  illegiti- 
mate. Having  only  its  own  conscience  as  a  standard  to  judge  by, 
it  could  not  pronounce  that  wrong  which  was  in  accordance  with 
its  conscience.  In  the  early  times  of  Now  England,  the  organic 
unity  and  force  of  Congregationalism  was  secured  by  the  fact  that 
the  state  was  an  essential  part  of  the  organism.  The  withdrawal 
of  the  state  from  this  connection  made  a  great  change  in  the 
church ;  and  yet  the  state  could  not  pronounce  that  change  fatal 
to  the  church's  rights,  because,  by  its  withdrawal,  the  state  had 
already  declared  that  change  legitimate, 
^x-^e  must,  of  course,  look  at  this  question  as  statesmen  and 
jurists,  and  not  as  theologians.  Whatever  may  be  the  limits  that 
theologians  may  fix  for  the  growth  of  the  church  in  form  or  prin- 
ciples, we  can  fix  none  until  the  law  can  decide  what  particular 
church  is  perfect.  All  history  reveals  the  church  to  us  as  an 
institution  that  is  continually  educating,  developing,  and  changing 
society,  and  changing  with  the  changes  it  produces,  and  this  right 
to  change  is  part  of  its  freedom.  No  doubt  many  religionists 
think  that  no  change  can  ever  go  so  far  as  to  justify  the  rejection 
of  their  peculiar  customs ;  though  to  other  intelligent  men  they 
may  appear  manifestly  absurd.  Such  persons  would  expect  us  to 
prohibit  all  change  in  their  practice  or  to  declare  it  illegitimate. 
A  case  among  the  Russian  dissenters  may  illustrate  what  might 
be  thus  fixed  by  civil  law,  at  least  until  the  law  of  nature  would 
interfere  for  our  relief.  With  them  the  change  of  the  calendar, 
blessing  with  two  fingers  uplifted  instead  of  three,  using  two 
instead  of  three  syllables  in  uttering  the  name  Jesus,  pronouncing 
hallelujah  three  times  instead  of  once,  shaving  tlie  beard,  and  im- 
proving the  mediaeval  chants  and  service-books  by  modernizing 
the  language,  were  considered  as  damnable  heresies,  and  as  justi- 
fying separation.  The  state  cannot  visit  regular  and  orderly 
changes  in  religion  with  forfeiture  of  rights  without  condemning 
the  Reformation,  and  setting  itself  up  as  judge  of  religious  con- 
troversies, which  with  us  is  always  disclaimed. 

No  doubt  the  consciences  of  many  are  ofiended  by  the  changes 
which  they  witness  around  them,  and  very  often  this  is  so  when 
those  changes  constitute  a  real  and  valotible  progress.  Such 
changes  often  operate  very  hardly  upon  those  who  fall  in  the  rear 
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of  the  social  movement ;  but  no  law  can  cure  this,  -which  many 
individuals  and  classes  feel  as  an  evil.  The  progress  of  the  race 
cannot  be  stopped  because  there  are  many  who  cannot  keep  up 
with  it.  No  man  or  generation  of  men  can  stop  it,  for  nature 
will  vanquish  all  obstructions  and  do  its  work. 

From  all  this  it  seems  very  plain  that  we  must  judge  these 
people  and  their  acts,  relative  to  this  dispute,  by  the  ecclesiastical 
laws,  usages,  customs,  and  principles  which  were  accepted  among 
themselves  before  the  dispute  began,  and  ascertain  which  party  is 
right,  tried  by  that  standard.  One  of  the  most  obvious  of  those 
principles  is  the  authority  of  the  church  to  legislate  upon  its  doc- 
trines, forms,  and  practice ;  a  principle  legitimately  descended  to 
them  from  the  Church  o^  Scotland,  and  maintained  in  full  vigour 
by  them  ever  since^^/The  evidence  abounds  in  the  documents 
annexed  to  the  testimony  of  the  witnesses,  and  we  shall  only  make 
the  vigour  and  extent  of  the  principle  more  clear  by  adding  some 
facts  derived  from  McKerrow's  History  of  their  church. 

In  1557  the  Church  of  Scotland  adopted  their  first  covenant,  in 
1559  a  second,  in  1638  another,  and  in  1643  the  Solemn  League 
and  Covenant.  After  the  Reformation,  until  1560,  they  used  by 
general  consent  the  Book  of  Common  Order  of  the  Genevan 
Church,  and  then  they  adopted  the  First  Book  of  Discipline,  in 
1578  the  second,  and  in  1647  the  Westminster  Assembly's  Direc- 
tory of  Worship.  Until  1560  they  had  no  confession  of  faith, 
and  then  they  adopted  the  one  called  John  Knox's,  in  1581  the 
one  called  Craig's,  and  in  1648  that  of  the  Westminster  Assembly. 
This  is  enough  to  show  that  the  church  from  which  these  parties 
descended  had,  for  one  of  its  principles,  the  church's  authority  to 
legislate  on  all  matters  of  faith  and  practice  falling  within  the 
sphere  of  its  action,  under  the  guidance,  as  both  admit,  of  their 
understanding  of  the  word  of  God. 

In  1733  the  secession  from  the  Church  of  Scotland  which  gave 
rise  to  the  Associate  or  Seceder  Church,  took  place.  Let  us  take 
a  glance  at  their  history,  that  we  may  understand  the  degree  of 
vigour  which  this  principle  had  among  them.  Their  legislation 
appears  under  various  forms  called  by  them  Testimonies,  Acts  and 
Testimonies,  and  Covenants,  and  even  their  Narratives  of  the 
Reformation  Testimony  contained  some  legislative  character. 

They  always  acknowledge  the  Bible  as  their  primary  rule  of 
faith  and  practice,  the  Westminster  Confession,  Catechisms,  Di- 
rectory, and  Form  of  Government  as  secondary  and  derivative, 
and  their  other  forms  of  legislation  as  subordinate  to  these.  And, 
before  we  trace  the  history  of  their  legislation  in  matters  of  faith 
and  practice,  let  us  notice  the  degree  of  permanence  and  value 
whichthey  attach  to  these  subordinate  acts,  as  they  declare  them- 
selves in  their  Narrative  of  1784.  We  may  do  it  briefly,  because 
a  sketch  of  their  practice  will  illustrate  it  more  fully. 
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Thus  they  speak  of  their  Testimonies  as  acts  "  suited  to  the 
times  and  circumstances  of  our  lot,"  and  as  expressing  their  views 
"  of  present  truth  and  duty,"  and  of  their  Covenants  as  bonds 
"  suited  to  the  circumstances  of  the  time,"  as  "  absurd"  if  applied 
to  our  days,  having  the  design  to  "  encourage  one  another  in  pro- 
moting the  reformation,"  and  this  shows  clearly  enough  that  they 
are,  in  some  degree,  temporary  expedients,  and  subject  to  renewfll 
and  change  as  circumstances  may  seem  to  them  to  require.  And 
they  expressly  declare  that  their  Narrative  shall  make  no  part  of 
the  profession  to  be  required  of  church  members.  And,  though 
deriving  their  origin  and  principles  from  their  reforming  ancestors, 
they  refuse  to  approve  all  their  church  action,  and  add :  "  Imper- 
fections adhere  to  the  best  works  of  man ;  and  there  are  many 
things  which  might  be  excusable,  and  even  expedient  in  the  pecu- 
liar circumstances  of  the  church  in  that  period,  which  would  be 
quite  improper  in  a  more  orderly,  settled  state  of  afifairs,"  and 
admit  that  we  ought  to  profit  by  the  experience  of  past  ages,  and 
improve  on  it.  Doubtless  many  of  their  old  Testimonies  would 
not  be  repeated  now-a-days.  Change  and  progress  are,  therefore, 
a  recognised  part  of  their  ecclesiastical  life,  and  this  progress  they 
usually  call  their  "  attainments."     Let  us  trace  it  historically. 

On  their  secession  in  1733,  they  adopted  their  first  Act  and 
Testimony  declaring  their  adherence  to  the  old  standards,  and 
bearing  testimony  against  the  errors  of  the  Church  of  Scotland. 
In  1737  they  adopted  a  new  one,  somewhat  modified.  In  the 
same  year  they  admitted  two  ministers,  Mr.  Mair  and  Ralph 
Erskine,  to  their  presbytery,  though  they  did  not  accept  the  Act 
and  Testimony  of  the  church,  but  presented  one  of  their  own, 
which  the  presbytery  pronounced  equivalent.  In  1741  they 
adopted  a  Testimony  against  a  general  fast  kept  by  the  church 
of  Scotland  and  by  some  of  themselves,  because  it  had  been 
appointed  by  the  civil  authority.  In  1742  they  bore  testimony 
against  the  great  revival  in  which  Whitfield  participated,  as  a 
delusion  of  Satan,  and  appointed  a  solemn  fast  on  account  of  it ; 
and  adopted  "  an  act  concerning  the  Doctrine  of  Grace,"  which 
they  say  "  is  Btill  to  be  considered  as  belonging  to  the  testimony 
made  of  the  faith."  In  their  second  Testimony  they  condemn  the 
union  of  England  and  Scotland,  which  had  taken  place  thirty 
years  before,  and  the  acts  of  toleration  passed  in  the  time  of 
Queen  Anne,  and  the  repeal  of  the  penal  laws  against  witches. 
In  1744,  they  declared  that  the  act  of  renewing  their  covenants 
should  be  a  term  of  communion,  yet  very  soon  they  sufiered  it  to 
fall  into  disuse. 

And  now  we  come  to  a  division  among  themselves.  In  1746, 
the  Synod  passed  an  act  declaring  the  taking  of  the  burgess's  oath 
inconsistent  with  Seceder  principles,  because  it  required  the 
maintenance  and  defence  of  "  the  true  religion  presently  professed 
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in  this  realm."  The  next  year  this  act  was  qualified  so  as  not  to 
be  treated  as  a  term  of  communion,  and  those  who  were  offended 
at  this  separated  themselves  and  constituted  that  branch  of  the 
church  called  the  Anti-Burghers,  and  those  who  remained  were 
called  the  Burghers.  We  may  add  that,  out  of  this  division,  grew 
several  lawsuits  in  the  Scotch  courts,  and  they  were  generally 
decided  in  favour  of  the  majority  in  each  congregation,  because 
neither  of  the  parties  was  recognised  as  a  legally  constituted  body ; 
a  reason  which  is  not  very  convincing. 

Let  us  follow  the  Burghers.  In  1753  they  published  a  new 
Narrative,  Act  and  Testimony,  and  in  1778  a  Re-exhibition  of  the 
Testimony.  In  1766,  they  approved  of  their  missionaries  in 
America  joining  the  Anti-Burgher  presbytery  there,  and  in  1782 
approved  of  them  joining  in  the  union  that  constituted  the  Asso- 
ciate Reformed  Church  there.  In  1796  they  bore  a  new  testimony 
on  the  relation  of  the  church  to  the  state,  and  this  gave  rise  to 
another  body  of  seceders  who  called  themselves  Original  Seceders. 
We  do  not  follow  their  history ;  but  it  was  this  secession  that  gave 
rise  to  the  case  of  Craigdallie  v.  Aikman,  1  Dow  1,  and  on  its 
going  back  from  the  House  of  Lords,  it  was  decided  by  the  Lords 
of  Session,  in  1815,  that  those  seceders  had  not  ^'  the  slightest 
ground  for  the  charge  of  abandonment  of  the  original  principles 
of  the  Seceders." 

Let  us  go  back  to  the  Anti-Burghers,  from  whom  the  seceders 
in  this  country  chiefly  claim  their  descent.  The  Narrative  of 
1784,  of  the  American  branch  of  the  church,  leaves  out  all  their 
internal  dissensions  of  this  period,  and  no  doubt  this  was  a  very 
prudent  concession  to  the  fact  that  the  presbytery  here  was  com- 
posed of  both  Burghers  and  Anti-Burghers.  But  we  may  notice 
a  few  facts  showing  the  extent  of  the  legislative  authority  asserted 
by  them.  Of  course  they,  the  Anti-Burghers  of  Scotland,  testified 
against  the  Burgher  errors  that  had  caused  the  division.  In  1778 
they  bore  testimony  against  the  Act  of  Parliament  repealing  the 
penalties  and  disabilities  imposed  upon  Roman  Catholics,  ^^as 
inconsistent  with  the  duty  of  Christian  and  Protestant  rulers, 
contrary  to  the  laws  of  God,  greatly  dishonouring  to  the  Re- 
deemer, and  a  further  progress  in  the  public  and  national  apostacy 
from  the  Reformation."  In  1784  they  disapproved  of  the  Asso- 
ciate Reformed  Union  here ;  and  in  1788  they  bore  testimony 
against  slavery,  which  was  also  done  by  the  Synod  here  in  1811. 

In  1805  they  enacted  a  renewal  of  their  covenants,  with  new 
Narrative,  Act  and  Testimony,  Acknowledgment  of  Sins,  Profes- 
sion of  Faith,  and  Engagement  to  Duties.  In  doing  so  they  say 
that  they  do  not  approve  of  all  the  measures  of  the  Reformation. 
^'  It  is  not  to  the  imperfect  managements  of  men  that  we  declare 
our  adherence,  but  to  the  Reformation  itself."  And,  they  add, 
^^  we  are  not  precluded  from  embracing,  upon  due  deliberation. 
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any  further  light  which  may  afterwards  arise  from  the  Word  of 
God  about  any  article  of  truth."  And,  as  some  of  their  number 
objected  to  these  documents  on  account  of  their  vagueness,  novelty, 
opposition  to  and  abandonment  of  old  Covenants  and  Testimonies, 
the  Synod  granted  leave  to  those  to  receive  and  act  upon  the  old 
documents,  provided  they  did  not  impugn  the  new  ones,  and 
allowed  persons  to  be  admitted  to  the  communion  on  either. 
But  the  objectors  were  not  satisfied,  and  therefore  seceded  and 
formed  the  "  Constitutional  Associate  Presbytery,"  and  enacted 
a  new  Testimony  adapted  to  the  circumstances.  In  1837,  it  is 
said,  they  joined  the  established  church. 

It  is  important  also  to  gather  their  opinions  relative  to  unions 
among  separate  Christian  communities.  Almost  all  Christians 
desire  and  hope  for  this  consummation,  and  of  cojirse  can  recog- 
nise no  law  against  it,  except  such  as  depends  on  their  own  defects 
or  that  of  others.  The  Seceders,  and  all  bodies  of  kindred  prin- 
ciples, do  the  same,  when  it  can  be  done  consistently  with  divine 
truth.     Let  us  look  at  their  acts. 

The  union  of  the  Burghers  and  Anti-Burghers,  and  of  the  Re- 
formed or  Covenanters  and  Seceders  in  America,  into  the  Asso- 
ciate Reformed  Church,  we  have  already  noticed.  There  Vere 
proposals  almost  continually  pending  among  them  to  bring  about 
such  unions.  In  1741  the  Presbyterians  of  America  divided, 
partly  on  account  of  difierences  connected  with  the  great  revival 
in  which  Whitfield  was  so  conspicuous,  and  in  1768  they  reunited 
in  the  Joint  Synod  of  New  York  and  Philadelphia.  In  1818  the 
Church  of  Scotland  in  Nova  Scotia  and  the  two  branches  of  the 
Seceder  Church  there  united  and  took  the  name  of  the  Presbyte- 
rian Church  of  Nova  Scotia.  About  the  same  time  the  Burghers 
and  Anti-Burghers  of  Ireland  united  under  the  name  of  the  Pres- 
byterian Synod,  distinguished  by  the  name  of  "Seceders." 
What  they  called  their  "Basis  of  Union,"  consisted  of  the  regu- 
lar Presbyterian  Standards  and  the  original  secession  testimony, 
and  an  agreement  to  bear  testimony  in  future,  and  to  leave  "  the 
adaptation  (of  the  symbols)  to  be  afterwards  digested,  adopted, 
and  exhibited  to  the  world."  In  1820  the  Burghers  and  Anti- 
Burghers  of  Scotland  united  under  the  name  of  the  United  Se- 
cession Church.  They  also  adopted  a  "Basis  of  Union,"  and  in 
it  they  agreed  to  abstain  from  agitating  the  questions  which  occa- 
sioned the  separation,  reassert  the  Presbyterian  symbols,  disclaim 
compulsory  principles  in  religion,  allow  diversity  of  sentiment  on 
the  subject  of  the  civil  magistrates'  power  about  ecclesiastical 
afiiiirs,  reassert  the  justice  of  their  original  secession,  and  also  the 
moral  duty  of  public  covenanting  without  requiring  its  observance 
as  a  term  of  communion,  and  leave  the  Formula  and  the  Testi- 
mony to  be  settled  by  the  united  church. 
/^o  doubt,  most  men  who  are  instrumental  in  the  enactment  of 
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regulations  that  seem  to  them  of  great  social  importance,  have 
very  large  ideas  relative  to  the  permanence  or  perpetuity  of  their 
institutions;  but  this  cannot  make  them  perpetual.  However 
much  they  may  intend  to  bind  posterity  by  them,  they  must  fail 
if  posterity  does  not  find  them  adapted  to  its  times  and  circum- 
stances. Human  nature  respects  its  inherited  institutions,  and 
this  is  one  of  God's  provisions  to  secure  social  order  and  to  save 
us  from  anarchy.  But  such  an  inheritance  is  never  received  with- 
out some  modification,  whether  it  be  made  unconsciously  or  by 
design.  And  since  intentions  can  never  be  equivalent  to  facts, 
and  are  so  proverbially  fallible  and  insecure ;  surely  the  intentions 
and  hopes  of  one  generation  are  not  to  be  taken  for  the  actual 
facts,  usages,  and  customs  of  several  succeeding  ones.  Though 
these  intentions  of  perpetuity  do  often  appear,  yet  they  do  not 
constitut^^the  actual  law  that  rules  through  successive  genera- 
tionsy/'^ 

No  doubt  many  have  had  such  an  idea  of  the  perpetuity  of  the 
church  Formula  of  admission  to  the  ministry  and  to  membership, 
and  that  all  are  bound  to  accept  its  terms  without  any  qualifica- 
tion or  forbearance.  But  this  would  seem  to  be  treating  them  as 
mor«  than  divine,  for  even  the  divine,  in  its  connection  with 
humanity,  is  a  continual  growing,  and  the  Saviour  himself  "  grew 
and  waxed  strong  in  spirit,"  and  "increased  in  wisdom  and 
stature  and  in  favour  with  God  and  man."  Their  Formulas  have 
never  been  treated  as  perpetual  and  unalterable ;  and  very  often, 
at  some  of  the  stages  in  the  progress  of  the  church,  when  a 
change  has  become  developed  into  form,  the  necessity  of  forbear- 
ance, as  between  the  old  and  the  new,  has  been  recognised.  Wo 
have  already  given  some  instances  of  this.  We  find  it  always 
when  unions  have  been  formed,  and  we  need  not  look  to  church 
history  for  this ;  for,  according  to  universal  principles  of  human 
nature,  it  is  a  necessary  element  of  all  unitive  action. 

No  doubt  they  adopted  a  Formula  when  they  constituted  their 
first  Presbytery.  When  they  admitted  Ralph  Erskine  and  Mr. 
Mair,  they  allowed  a  substantial  conformity.  About  1738  the 
Formula  was  changed.  On  the  Burgher  schism  there  was  a  new 
one,  another  in  1796,  another  in  1804,  by  the  church  in  Scot- 
land. The  church  here  had  also  one  of  its  own  adoption.  On 
such  occasions  it  appears  to  have  been  common  to  feel  and  express 
the  duty  of  forbearance.  One  of  the  Seceder  Synods  reserved  it 
for  themselves  in  1839,  when  they  united  with  the  Church  of 
Scotland.  It  was  granted  and  advised  by  the  Synod  in  1782,  to 
the  great  discontent  of  some,  when  the  dispute  arose  about  the 
necessity  of  lifting  the  sacramental  elements  before  the  conse- 
crating prayer,  and  no  doubt  it  has  been  done  on  very  many 
occasions,  when  men  of  undue  earnestness,  partisanship,  or  selfish- 
ness, or  of  uncommon  perspicacity,  regarded  it  as  involving  great 
laxity  or  sacrifice  of  principle. 
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After  this  historical  survey  of  the  principles  and  usages  of  the 
Seceder  Church,  it  becomes  very  easy  to  dispose  of  all  the  special 
objections  to  this  act  of  union.  It  is  objected  that,  by  the  Basis 
of  Union,  the  Confession  of  Faith  is  altered  on  the  subject  of  the 
relation  of  the  church  to  the  state,  and  of  the  duties  of  the  civil 
magistrate.  But  these  articles  were  originally  adopted  by  the 
General  Assembly  of  the  Church  of  Scotland  under  a  similar 
interpretation,  and  were  so  interpreted  by  the  Presbyterian 
Church  here  in  their  adopting  act  of  1729,  and  the  Seceders  have 
always  claimed  and  exercised  the  right  of  interpreting  them  in 
their  own  way.  We  do  not  discover  here  any  sacrifice  of  prin- 
ciples. 

Again,  it  is  objected  that  the  union  is  an  abandonment  of  the 
Testimony  of  1784  against  the  Associate  Reformed  Church,  and 
this  without  any  retraction  on  their  part.  Certainly  it  is ;  but 
that  testimony  was  neither  in  its  nature  nor  in  its  intention  per- 
petual. The  body  that  enacted,  might  repeal  it.  But  the  objec- 
tion takes  a  very  special  form.  Because,  more  than  a  century 
ago,  the  Covenanters  or  Reformed  had  denounced  the  Seceders 
"as  teachers  of  false  doctrine,  as  treacherous  in  covenant,  as 
enemies  to  the  Lord's  work,  as  barefacedly  belying  the  Scriptures, 
as  guilty  of  a  most  dreadful  and  deceitful  imposition  on  the  gene- 
ration;" and  because,  eighty  years  ago,  the  Covenanters  had 
united  with  Seceders  in  forming  the  Associate  Reformed  Church ; 
therefore  the  Associate  Reformed  Church  must  repent  of  this  sin 
of  the  Covenanters,  not  before  God,  but  before  man.  This  is  a 
very  remarkable  visitation  of  the  sins  of  the  fathers  upon  the 
children  unto  the  third  and  fourth  generation,  not  by  God,  how- 
ever, but  by  man ;  and  displays  a  mind  remarkably  receptive  and 
tenacious  of  ofilence,  and  demanding  redress  far  beyond  the  time 
allowed  by  any  statute  of  limitations  known  to  us.  It  ought  not 
to  be  expected  that  we  should  sympathize  with  such  high-strung 
censoriousness  and  party  spirit  and  vindictiveness  on  either  side. 
We  must  be  more  reasonable,  and  allow  people  to  settle  old  dis- 
putes simply  by  shaking  hands,  if  they  please,  and  saying  nothing 
about  old  scores.  Even  without  seeing  how  to  account  for  old 
causes  of  difference,  they  may  discover  enough  that  is  good  and 
honourable  in  each  other's  principles  to  justify  them  in  meeting 
again  and  working  together  for  the  common  good.  There  would 
have  been  more  reason  in  the  objection  that  the  Basis  of  Union 
abandons  the  Testimony  of  1827  against  the  Union  of  the  Burgh- 
ers and  Anti-Burghers;  but  here  again  the  answer  is,  they  had 
as  good  a  right  to  abandon  as  to  enact  it.  By  this  and  several 
other  objections,  the  plaintiffs  put  themselves  substantially  on  the 
ground  occupied  by  Mr.  Nairn,  who  seceded  in  1743  and  helped 
to  organize  the  Covenanter  Church. 

The  name  Seceder  is  abandoned.     Tes,  it  is;  but  that  is  a 
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natural  incident  of  the  Union,  and  must  go  with  its  principal. 
Moreover,  that  is  not  the  name  which  they  adopted — it  was  im- 
posed upon  them  by  the  public.  It  is  surely  to  be  regretted  that 
the  acts  of  the  church  should  be  offensive  to  its  members ;  but  it 
is  much  more  to  be  regretted  that  any  members  should  be  so 
wedded  to  a  name  or  other  form  as  to  be  offended  at  what  the 
church  regards  as  a  progress  that  increases  the  organic  force  of 
its  principles.  The  Episcopal  Church  of  the  United  States  lost 
none  of  its  rights  at  our  Revolution  by  giving  up  its  old  name  of 
the  Church  of  England  in  America ;  and  all  its  churches,  including 
Trinity,  New  York,  retained  their  property  under  the  new  organi- 
zation and  the  new  name,  though  the  old  was  very  dear  to  many 
of  its  members.  All  growth  and  progress  makes  some  disturb- 
ance, and  some  change  of  relations,  and  requires  some  rearrange- 
ment of  systems.  This  is  the  natural  course  of  all  things  known 
to  men,  and  no  man  has  authority  to  condemn  it.  If  he  is  com- 
petent, he  may  guide  the  growth,  and  thu9  control  its  conse- 
quences. 

There  are  other  objections ;  that,  in  the  Basis  of  Union,  there 
is  an  abandonment  of  Seceder  strictness  in  relation  to  communion, 
psalmody,  secret  societies,  and  the  duty  of  covenanting  and  bear- 
ing testimony,  and  generally  of  the  rigidity  of  secederism.  These 
we  may  consider  together. 

The  historical  sketch  that  we  have  given  shows  that  in  none  of 
these  matters  has  the  Synod  transcended  its  usual  authority.  All 
these  objections  proceed  on  the  assumption  of  a  want  of  due  strict- 
ness. And  here  we  adopt  the  language  of  Lord  Stowell  in  the 
case  of  The  Procurator-General  v.  Stone,  1  Haggard's  Cons.  Rep. 
424,  on  a  charge  against  a  minister  for  affirming  doctrines  con- 
trary to  the  Thirty-nine  Articles.  "  It  is  not  the  duty  or  inclina- 
tion of  this  court  to  be  minute  and  rigid  in  applying  proceedings 
of  this  nature ;  and  if  any  article  is  really  a  subject  of  dubious 
interpretation,  it  would  be  highly  improper  that  this  court  should 
fix  on  one  meaning,  and  prosecute  all  those  who  hold  a  contrary 
opinion  regarding  its  interpretation.'' 

And  we  adopt  also  the  language  of  the  Judicial  Committee  of 
the  Privy  Council  in  Gorham's  Case,  where  it  was  decided  that  the 
Bishop  of  Exeter  was  wrong  in  refusing  institution  to  a  minister, 
because  of  his  holding  that  spiritual  regeneration  is  not  conferred 
in  baptism.  They  say :  ^'  Upright  and  conscientious  men  cannot  in 
all  respects  agree  on  subjects  so  difficult  (as  many  theological 
questions).  This  court  has  no  authority  to  decide  what  ought  to 
be  the  doctrine.  We  do  not  affirm,  that  the  doctrines  of  Jewell, 
'  Hooker,  &c.,  can  be  received  as  evidence  of  the  doctrines  of  the 
church ;  but  their  conduct,  unblamed  and  unquestioned  as  it  was, 
proves,  at  least,  the  liberty  which  has  been  allowed  of  maintaining 
such  doctrines." 
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^  All  these  objections  proceed  upon  the  assumption  of  a  degree 
of  strictness  and  rigidity  which  the  law  cannot  appreciate.  Apices 
juris  nan  sunt  jura.  Oar  ideals  of  strictness  are  never  the  actual 
law  of  any  society,  except  in  times  of  excitement  on  the  subject 
to  which  they  relate.  Extremes  never  represent  the  true  living 
law  of  any  people,  though  they  may  represent  that  towards  which 
it  is  growing,  or,  that  which  it  has  outgrown.  It  is  a  plain  law 
of  nature  that  time  and  peace  wear  off  the  acerbities  and  extreme 
points  that  grow  up  in  all  social  divisions,  and  we  are  not  author- 
ized to  counteract  this  result.  Union  among  churches  is  a  per- 
fectly legitimate  part  of  their  purpose  and  of  their  freedom,  and 
mutual  concession  is  part  of  the  natural  law  of  it,  which  we  cannot 
direct  or  limit. 

We  need  not  inquire  how  far  the  Basis  of  Union  relaxes  the 
former  strictness  on  the  subject  of  communion,  psalmody,  cove- 
nanting, and  bearing  testimony ;  for,  if  the  objections  are  true  in 
fact,  there  may  have  been  good  reasons  for  doing  so,  and  of  this 
the  presbyteries  and  synods  were  their  constitutional  judges. 
They  may  have  judged  that  the  strictness  which  was  generated  in 
times  of  great  intellectual  collisions,  was  not  the  normal  condition 
of  affairs ;  that  the  requisition  of  an  intelligent  acceptance  of  the 
Confession  of  Faith,  Catechisms,  Covenants,  Narrative,  and  Testi- 
mony, as  a  condition  of  membership,  might  seem  like  requiring 
people  to  be  thorough  theologians  before  being  received  as  disci- 
ples; that,  in  logical  phrase,  the  more  comprehensive  is  their 
system  of  principles,  the  less  extensive  it  must  be ;  the  more  doc- 
trines it  makes  essential,  the  fewer  people  can  accept  it ;  the  more 
exacting  the  bond,  the  fewer  will  come  under  it ;  and  that,  though 
an  intelligent  joining  in  bearing  testimony  against  the  errors  and 
sins  of  those  around  them  and  of  past  generations,  may  secure  a 
very  considerable  acquaintance  with  the  history  of  doctrines  and 
of  church  controversy,  yet  it  may  be  carried  to  such  an  extreme 
as  to  beget  a  very  large  amount  of  pride  and  censoriousness,  and 
substitute  a  mere  legalism  for  religious  principles.  However  this 
may  be,  they  have  adopted  a  testimony  on  all  these  subjects, 
which  they  have  deemed  sufficient,  and  we  find  in  it  no  such 
departure  from  ancient  usages  as  entitles  us  to  condemn  their 
decision.  We  cannot  condemn  such  proceedings  as  unlawful  with- 
out deciding  that  there  can  be  no  unions  of  the  church  without  a 
forfeiture  of  civil  rights,  and  that  the  law  almost  compels  the  per- 
petuation of  divisions. 

Many  judicial  decisions  very  properly  make  such  questions  as 
those  turn  upon  the  fact  of  identity ;  but,  as  this  term  itself  stands 
in  Deed  of  explanation,  we  have  not  hitherto  made  much  use  of  it. 
The  foregoing  discussion,  however,  prepares  us  now  for  a  reason- 
ably precise  understanding  of  it,  with  the  assistance  of  a  very  few 
additional  suggestions.     The  analogies  of  identity  of  mere  dead 
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matter  would  not  help  us  much,  for  it  is  living  identity  we  are 
dealing  with.     A  few  of  these  may  aid  us. 

That  acorn :  follow  the  idea  of  identity  in  it.  Future  genera- 
tions may  point  to  that  old  oak  some  centuries  old,  with  many  of 
its  branches  gone,  and  decay  commenced,  and  say:  there  it  is. 
That  helpless  infant :  the  next  generation  may  point  to  a  Newton 
or  a  Washington,  with  his  mature  growth,  and  his  immense  accre- 
tions of  intellectual  power,  and  moral  majesty,  and  social  influence, 
and  say :  there  he  is. 

But  it  is  rather  identity  of  social  life  that  we  want  to  under- 
stand. All  social  life  involves  a  common  participation  in  spiritual 
acquisitions,  a  mutual  giving  and  receiving  of  moral  and  mental 
influences  according  to  the  capacities  and  opportunities  of  each 
individual,  and  a  social  and  individual  growth  thereby.  All  insti- 
tutions, to  be  social  at  all,  must  he  adapted  to  this  giving  and 
receiving  of  influence,  and  must  share  in  the  social  growth ;  edu- 
cational institutions  that  have  not  this  adaptation  must  die  by  their 
own  success.  And  yet  they  must  have  organic  form  that  will  give 
them  force  and  save  them  from  being  merged  in  the  common  mass. 
To  be  social  institutions  without  this  adaptation,  and  participation, 
and  growth,  is  a  contradiction  in  terms,  as  much,  though  not  so 
obvious,  as  to  say  that  the  radii  of  a  circle  are  unequal. 

It  is  essential,  therefore,  to  social  institutions  that  they  grow 
with  society,  and  in  adaptation  to  its  intelligence  and  wants,  and 
times  and  circumstances,  and  in  so  far  as  they  fail  in  this,  they 
detract  from  their  social  identity  and  social  life,  and  begin  to 
decay.  Of  course,  for  such  departure  we  can  have  no  measure, 
and  therefore  no  definite  law ;  but  the  natural  law  is  not  hard  to 
discover.  Thousands  of  institutions  have  died  out  because  of  this 
want  of  reciprocity  with  a  growing  society.  Thousands  of  govern- 
ments have  failed  and  disappeared  for  the  same  reason.  Too 
often  they  represent  mere  social  form^  while  all  the  social  life  is 
in  the  people  alone.  All  organizations,  political  or  social,  that 
consult  only  thein  own  wills,  and  that  oppress  or  condemn  society 
because  it  will  not  accept  what  they  decree  to  be  benefits,  and  in 
the  form  in  which  they  choose  to  confer  them,  must  necessarily 
be  rejected  by  society  when  it  can  obtain  substitutes. 

Yet  the  people  remain  and  preserve  their  social  identity  in  all 
these  changes  of  government.  We  cannot  deny  the  identity  of 
the  Transalpine  Gauls  with  the  modern  French,  because  of  the 
many  subjugations,  and  revolutions,  and  changes  of  government 
and  religion  which  they  have  undergone  in  the  last  twenty  centu- 
ries :  nor  that  of  the  Anglo-Saxons  with  the  English,  because  of 
similar  changes.  All  such  changes  are  but  the  accidents  of  the 
social  life,  the  continuity  of  which  constitutes  its  identity. 

It  will  readily  be  seen  that  we  are  not  here  announcing  any 
positive  law  of  civil  society,  but  simply  endeavouring,  it  may  be 
unsuccessfully,  to  illustrate  a  fundamental  principle  of  social  law. 
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Philosophy  and  history  may  traoe  out  these  social  principles  in 
long  periods ;  hut  such  a  task  is  beyond  the  demands  of  legal 
administration,  its  duty  being  best  fulfilled  by  keeping  itself  in 
harmony  with  the  common  order  of  society  for  the  time  being.  It 
must  regard  the  forms  and  accidental  principles  of  social  organ- 
isms much  more  than  history  and  philosophy  do,  because  they  are 
of  great  importance  in  the  short  periods  to  which  legal  actions 
refer,  and  because  history  and  philosophy  investigate,  while  the 
law  regulates,  the  course  of  events.  They  may-  recognise  social 
identity  wherever  they  can  trace  a  continued  social  unity,  how- 
ever great  may  be  the  variety  and  changes  of  its  forms  and  prin- 
ciples. Law  deals  with  short  periods  in  its  administration,  and 
with  individuals  and  societies  under  government^  and  expects  to 
find  social  unity  continued  without  any  violent  rupture  of  forms  or 
departures  from  principles,  and  yet  makes  all  reasonable  allow- 
ances for  development  according  to  principles,  and  with  due  respect 
for  customary  forms.  Let  these  thoughts  pass  for  what  they  are 
worth  in  themselves.  If  they  do  not  illustrate  the  subject,  they 
are  good  for  nothing  here. 

Doubtless  there  may  be  cases  wherein  the  change  complained 
of  as  a  violation  of  social  identity  is  conducted  according  to  all 
the  forms  of  order  that  are  recognised  in  a  given  society,  and  yet 
it  may  be  of  such  a  character,  or  be  produced  by  such  unfair 
means,  or  by  such  partisan  agitations,  as  not  to  be  entitled  to  the 
support  of  the  law  in  its  equitable  administration  of  justice.  Or 
the  general  organism  may  so  fall  into  anarchy  that  the  subordi- 
nate organisms  can  have  no  peace  or  prosperity  under  its  rule,  and 
then  a  separation  may  be  justified  in  equity.  It  may  allow  seces- 
sion in  such  cases,  because  it  has  no  adequate  remedy ;  while  in 
mere  civil  relations  it  cannot  admit  its  own  inability.  But  we 
forbear  to  give  any  special  opinion  on  supposed  cases  of  this  kind. 
In  this  case  there  is  nothing  of  the  sort.  We  can  hardly  imagine 
a  case  that  could  have  been  more  patiently,  deliberately,  charita- 
bly, and  thoroughly  considered,  and  it  was  almost  unanimously 
decided. 

We  might  have  decided  this  case  by  saying,  that  there  is  nothing 
in  the  plaintiff's  evidence  that  shows  that  the  action  complained 
of,  judged  by  the  constitution  and  usages  of  the  Seceder  Church, 
was  brought  about  by  any  excess  of  authority  on  the  part  of  the 
presbyteries  and  synod.  But  we  have  preferred  to  treat  the  case 
as  if  the  burden  of  proof  was  on  the  defendants,  and  show  affirm- 
atively that  the  proceeding  is  in  harmony  with  the  authority 
usually  admitted  to  belong  to  those  bodies^^^J^ 

Among  the  cases  that  sustain  the  foregoing  views  is  that  of  The 
Attorney-General  v.  Gould,  2  Law  Reporter  (London)  495,  where 
the  church  lot  was  purchased  by  and  ^'  for  the  use  of  the  congre- 
gation of  Particular  Baptists,"  &c.,  which  congregation  then  prac- 
tised close  communion,  though  in  association  with  other  Baptist 


Digitized  by  VjOOQ  IC 


30  SUPREME  COURT  [PUtAurgh 

[McGinnis  et  ah  v.  Watson  d  a2.J 

churches  that  allowed  free  communion.  After  many  years,  a 
majority  agreed  to  allow  free  communion  in  this  church  also,  and 
on  a  suit  by  the  minority  to  prevent  it,  the  Master  of  the  Rolls, 
Sir  John  Romilly,  decided  that  the  majority  of  an  independent 
congregation  had  power  to  make  such  a  change  of  its  usages,  and 
that  there  was  nothing  in  the  form  of  the  deed  to  prevent  it. 

But  one  of  the  very  ablest  judicial  opinions  that  we  find  in  our 
books  on  this  subject  is  that  of  Chief  Justice  Marshall,  of  Ken- 
I  tucky,  in  Gibson  v.  Armstrong,  7  B.  Monroe  481,  wherein  it  is 
decided  that  in  general  organizations  of  united  churches,  the  law  ^ 
I  of  the  general  organism  is  binding  on  all  the  individual  churches, 
I  and  that  even  a  majority  seceding,  lose  all  their  rights  in  the  church 
i  property.     And  this  view  we  find  ably  supported  by  several  other 
decisions :  Harper  v.  Straws,  14  B.  Monroe  48 ;  Den  v.  Pilling, 
4  Zabriskie  658 ;  The  John's  Island  Church  Case,  2  Richardson's 
Eq.  R.  215.     A  contrary  rule  would  encourage  partisan  strifes  in 
congregations  and  in  general  church  organisms,  for  the  purpose 
of  unjustly  getting  possession  of  church  property,  and  would  en- 
danger the  peace  and  effective  social  force  of  all  church  unions : 
a  position  which  the  state  and  its  law  ought  not  to  occupy.     We 
think  the  defendants,  now  incorporated,  are  entitled  to  the  pro- 
perty. 

Decree  of  the  Common  Pleas  is  reversed,  and  the  bill  of 
the  plaintiffs  is  dismissed  at  their  costs. 


Drennen  &  Patterson  verms  House  &  Co. 

What  constitutes  a  Valid  Partnership  as  to  third  Parties, — Partnership, 

how  proved. 

1.  If  two  persons,  not  partners  in  point  of  foct  as  between  themselves,  by 
their  acts  and  declarations  hold  themselves  ont  to  the  public  as  partners  in 
snch  a  manner  as  to  induce  the  business  men  of  the  oommnnity  to  believe 
them  partners,  and  to  trust  them  accordingly,  they  will  be  held  liable  as  par^ 
ners  to  such  creditors. 

2.  Where  two  persons,  as  intended  partners,  purchase  a  stock  of  goods,  and 
agree  to  give  their  notes  therefor,  and  on  receiving  the  goods  at  the  time  fixed, 
one  of  them,  the  other  being  absent,  signs  and  delivers  the  notes  in  their  joint 
names,  the  notes  thus  given  are  firm  notes,  and  the  agreement  and  its  con- 
summation, present  a  strong  primd  facie  case  of  partnership  in  an  action 
against  them,  on  a  contract  made  by  one  of  them  with  another  party  in  the 
name  of  the  firm. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsit^  brought  to  March  Term  1858, 
by  John  J.  House  and  Edward  House,  doing  business  as  John  J. 
House  &  Co.,  against  Samuel  C.  Drennen  and  Francis  Patterson, 
doing  business  as  Drennen  &  Patterson. 
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The  plaintiffs  declared  on  a  note  dated  October  22d  1857,  by 
Drennen  &  Patterson,  with  the  common  money  counts ;  to  whicn 
the  defendants  pleaded  non  assumpsit^  payment,  &c.,  and  that 
"the  defendants  are  not  and  never  were  partners." 

On  the  trial,  the  plaintiff  proved  that  on  the  24th  of  July 
1856,  the  defendants  agreed  with  John  Walker,  Jr.,  to  purchase 
his  stock  of  goods,  on  the  1st  of  October  following,  and  lease 
his  storehouse  for  three  years  and  a  half,  and  not  engage  in 
the  same  business  for  one  year;  that  about  the  1st  of  Octo- 
ber 1856,  an  account  of  stock  was  taken,  the  goods  and  store- 
house delivered,  and  notes  given  to  Walker,  for  the  price  of  the 
goods,  by  Drennen,  who  signed  them  Drennen  &  Patterson,  say- 
ing that  as  Francis  was  not  present,  he  would  sign  for  him ;  that 
a  sign  bearing  the  name  of  Drennen  &  Patterson  was  put  up 
during  that  month,  and  that  Francis  Patterson  was  seen  there 
occasionally,  Drennen  being  the  active  business  man  about  the 
establishment.  He  also  proved  that,  in  a  conversation  with 
Charles  F.  Diehl,  in  November  or  December  1856,  Francis  Pat- 
terson said  that  he  was  in  partnership  with  Drennen ;  that  he 
had  furnished  about  $2000  to  commence  business,  and  assist 
Drennen,  who  was  his  brother-in-law,  and  that  in  consequence 
of  what  Francis  Patterson  had  said  at  this  time,  he  (the  witness) 
had  recommended  the  firm  of  Drennen  &  Patterson  to  John  J. 
House  &  Co.  That  Francis  Patterson  and  Drennen  had  said  to 
another  witness  (G.  H.  Torrer),  in  July  1856,  that  they  were 
going  to  establish  a  store  that  they  had  purchased  of  Walker, 
and  that  Patterson  had  said  to  the  same  witness  that  he  had 
advanced  to  Drennen  $2000  to  purchase  goods  in  Philadelphia, 
and  instructed  him  not  to  go  more  than  $1000  in  debt,  and  that 
he  had  been  seen  frequently  behind  the  counter  in  the  store  of 
Drennen  &  Patterson,  looking  over  the  books. 

In  the  course  of  the  trial,  the  court  below,  under  exception, 
admitted  in  evidence  the  declarations  of  Drennen,  made  in  the 
absence  of  Francis  Patterson,  th9.t  Francis  was  his  partner,  and 
also  that  the  common  report  in  the  neighbourhood  was  that 
Drennen  and  Francis  Patterson  were  partners. 

To  meet  this  case,  the  defendants  offered  in  evidence  an  agree- 
ment between  Francis  Patterson,  William  E.  Patterson,  and 
Samuel  C.  Drennen,  dated  September  16th  1856,  by  which  Wil- 
liam E.  Patterson  agreed  to  take  the  place  of  Francis  in  the 
agreement  with  Walker ;  and  also  articles  of  copartnership  between 
Drennen  and  William  E.  Patterson,  for  the  purpose  of  carrying 
on  the  business  of  merchandising  in  the  house  occupied,  by 
Walker.  Both  these  agreements  alluded  to  the  previous  contract 
between  Drennen  and  Francis  Patterson  and  Walker. 

To  rebut  the  evidence  of  common  report,  the  defendant 
offered  to  prove  that  Francis  Patterson  had  said,  repeatedly  and 
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publicly,  both  before  and  after  the  purchase  of  the  goods,  that 
William  E.  Patterson,  and  not  himself,  was  the  partner,  and  that 
he  uniformly  denied  the  report  of  his  connection  with  the  firm, 
whenever  it  was  mentioned;  but  the  court  below  rejected  the 
evidence,  and  sealed  a  bill  of  exceptions. 

The  defendants'  counsel  requested  the  court  to  instruct  the 

jury, 

1.  That  the  joint  affreement  of  Francis  Patterson  and  Samuel 
C.  Drennen,  to  purchase  the  stock  of  goods  and  to  lease  the 
storeroom  of  John  Walker,  Jr.,  as  set  forth  in  the  article  dated 
July  24th  1856,  and  oflfered  in  evidence  by  the  plaintiflFs,  did  not 
constitute  them  partners  in  law. 

2.  That  if  the  jury  believe  that  Samuel  C.  Drennen  and  Wil- 
liam E.  Patterson  entered  into  partnership  on  the  16th  day  of 
September  1856,  as  set  forth  in  their  agreement  of  that  date, 
commenced  business  under  the  name  of  Drennen  &  Patterson, 
on  October  1st  1856,  and  continued  the  sole  members  of  that 
firm  until  after  the  date  of  the  note  in  suit,  then  the  plaintiffs 
cannot  recover  under  the  pleadings  in  this  case,  against  Francis 
Patterson,  even  if  he  did  represent  himself  a  partner. 

3.  That  even  if  the  jury  should  believe  that  Francis  Patterson 
did  declare  to  C.  F.  Diehl  that  he  was  a  partner,  as  testified  by 
him,  it  was  not  such  open,  public,  and  general  representation  of 
partnership  as  would  render  him  liable  to  other  persons,  if  he 
was  not  actually  a  partner. 

The  court  (Hampton,  J.)  answered  these  points  as  follows: — 
"  We  cannot  charge  the  jury  as  requested  in  the  defendants' 
first  point,  because  the  agreement,  when  taken  as  a  whole,  shows 
the  purchase  by  the  defendants  of  a  stock  of  store  goods  from 
John  Walker,  together  with  a  lease  of  the  storehouse,  warehouse, 
grounds,  &c.,  where  Walker  had  been  and  was  then  carrying  on 
a  store,  and  where  he  was  to  continue  to  carry  on  his  store  from 
the  date  of  the  article,  viz.,  24th  July,  till  the  1st  of  October 
1856,  when  an  inventory  was  to  be  taken  of  all  the  goods  then 
on  hand,  and  notes  to  be  given  therefor  in  a  sum  not  exceeding 
in  amount  $2500. 

"  Walker  also  binds  himself  not  to  engage  in  merchandising 
in  the  borough  of  Elizabeth  for  the  period  of  one  year.  This  is 
a  very  important  clause  in  giving  a  construction  to  the  agree- 
ment :  If  the  defendants  were  not  entering  into  partnership  in 
the  business  of  merchandising,  why  lease  the  storehouse,  ware- 
house, &c.,  for  three  years,  and,  especially,  why  should  they 
bind  Walker  not  to  engage  in  the  same  business,  in  the  same 
place,  for  one  year  ?  Taking  the  whole  agreement,  therefore, 
and  construing  it  in  the  light  of  common  sense  and  the  usual 
mode  of  doing  business  among  men,  we  are  bound  to  say  that 
the  fair  and  plain  inference  is,  that  the  parties,  at  the  time  they 
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entered  into  this  agreement,  did  intend  to  go  into  partnership  in 
the  business  of  merchandising. 

"But  it  is  not  fair  to  put  the  whole  case  on  one  particular  piece 
of  testimony,  when  there  are  other  portions  of  the  evidence 
bearing  on  the  same  question.  I  refer  to  the  subsequent  acts 
and  declarations  of  the  parties — all  which  must  be  taken  into 
consideration  by  the  jury  in  determining  the  question  of  part- 
nership. 

"  2.  We  cannot  instruct  the  jury  in  the  language  of  this  point, 
if  by  it  the  defendants'  counsel  mean  to  contend  that  if  there 
were  a  secret  agreement  between  W.  E.  Patterson  and  S.  C. 
Drennen,  by  which  they  were  in  fact  the  members  of  the  firm, 
notwithstanding  there  might  have  been  "  a  holding  out  to  the 
public*  by  Francis  Patterson  and  Drennen,  that  they  were  the 
partners  in  the  firm  of  Drennen  &  Patterson. 

"  This  point  brings  up  the  main  question  in  the  case.  To  enable 
the  plaintiffs  to  recover  they  must  show  one  of  two  things :  either, 
Ist,  that  Drennen  and  Francis  Patterson  were  the  partners  com- 
prising the  firm  of  Drennen  &  Patterson,  or,  2d,  that  they  held 
themselves  out  to  the  public  as  such  partners,  and  that  by  their 
acts  and  declarations,  they  induced  the  public  to  believe  they 
-were  partners,  and  thereby  gained  credit  on  that  ground. 

"  First.  If  the  defendants  were  partners  at  the  time  this  debt 
was  contracted,  the  plaintiffs  will  be  entitled  to  recover. 
.  "  Second.  If  they  were  not  partners  in  point  of  fact  as  between 
themselves,  and  even  if  W.  E.  Patterson  was  the  partner,  and 
not  Francis,  yet,  if  Francis  Patterson  and  S.  C.  Drennen,  by 
their  acts  and  declarations,  held  themselves  out  to  the  public  as 
partners,  in  such  a  manner  as  to  induce  the  business  men  of  the 
community  to  believe  them  partners,  and  trust  them  on  the  faith 
of  such  representations,  the  plaintiffs  will  be  entitled  to  your 
verdict.  But,  on  the  other  hand,  if  there  was  no  partnership  in 
point  of  fact  between  these  defendants,  and  if  they  never  held 
themselves  out  by  their  acts  and  declarations  to  the  public  as 
partners;  then  the  plaintiffs  will  not  be  entitled  to  recover. 

"  3.  The  law  is  correctly  stated  in  this  point,  if  the  testimony 
of  Diehl  were  the  only  evidence  on  that  subject.  But  in  deter- 
mining whether  the  defendants  did  or  did  not  hold  themselves 
out  as  partners,  and  thereby  induce  the  public  to  trust  them,  the 
jury  will  take  into  consideration  all  the  other  evidence  bearing 
on  this  question,  in  connection  with  the  testimony  of  Diehl. 

["  The  deed  and  articles  of  agreement  given  in  evidence  by 
the  defendants,  are  relied  on  to  show  that  the  firm  consisted  of 
Drennen  and  W.  E.  Patterson,  and  that  Francis  Patterson  was 
not  a  member  of  the  firm  when  this  debt  was  contracted.  Now 
if  these  papers  bore  date  a  year  later,  they  would  seem  to  cor- 
respond with  the  general  facts  of  the  case  as  disclosed  by  the 
6  Wr.— 8 
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other  evidence,  and  more  particularly  with  the  testimony  of 
Diehl.  By  supposing  that  there  might  have  been  a  mistake  in 
their  date,  the  apparent  conflict  in  the  evidence  would  be  recon- 
ciled.] But,  as  we  have  already  instructed  you,  admitting  these 
papers  to  be  correctly  dated,  and  that  Francis  was  not  a  partner 
at  the  time,  and  that  William  and  Drennen  were  the  partners 
composing  the  firm ;  still  if  Francis  so  held  himself  out  to  the 
public  generally,  by  his  acts  ^nd  declarations,  as  to  warrant  the 
belief  that  he  was  a  partner ;  and  if,  in  consequence  of  such 
holding  out,  the  plaintiffs  in  this  case  trusted  the  supposed  firm 
of  Drennen  &  Patterson  on  the  ground  that  Francis  was  a 
partner,  it  is  wholly  immaterial  whether  the  papers  bear  the  true 
date  or  not. 

"  On  this  subject,  in  addition  to  the  other  evidence  in  the  case, 
Charles  F.  Diehl  testifies  that  in  the  latter  part  of  November, 
or  1st  of  December  1866,  Francis  told  him  that  he  was  a  mem- 
ber of  the  firm  of  Drennen  &  Patterson ;  and  he  further  says, 
that  he  recommended  the  firm  of  Drennen  &  Patterson  to  the 

Elaintiffs  in  consequence  of  what  Francis  Patterson  had  said  to 
im. 
"This  account  commenced,  it  would  seem  by  the  books,  on 
the  8th  of  October  1856,  and  continued  up  to  22d  October  1857, 
when  the  note  now  in  suit  was  given  for  the  balance  due  on  the 
account. 

"  You  will  take  all  the  evidence  on  both  sides  into  your  care- 
ful consideration,  and  applying  the  law  as  we  have  laid  it  down 
to  the  facts  as  you  find  them,  render  a  verdict  accordingly." 

Under  these  instructions,  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiffs,  whereupon  the  defendants  sued  out  this 
writ,  and  assigned  the  following  matters  for  error : — 

1.  The  court  erred  in  permitting  the  plaintiffs  to  prove  the 
declaration  of  S.  C.  Drennen,  made  to  witness  not  in  presence 
of  Francis  Patterson,  that  the  firm  of  Drennen  &  Patterson  was 
coi^posed  of  himself  and  Francis  Patterson. 

2.  In  overruling  the  objections  made  by  defendants'  counsel 
to  plaintiffs'  offer  to  prove  the  general  reputation  of  partnership, 
and  admitting  the  testimony  as  corroborative  evidence. 

3.  In  excluding  the  article  of  agreement  between  S.  C.  Drennen 
and  William  Ewing  Patterson,  partners  as  Drennen  &  Patterson, 
and  John  Walker,  Jr.,  for  the  sale  of  part  of  the  stock  of  goods 
in  their  store,  dated  February  26th  1868,  offered  for  the  purpose 
of  showing  that  the  firm  of  Drennen  &  Patterson  was  known  to 
be  composed  of  S.  C.  Drennen  and  William  Ewing  Patterson, 
and  dealt  with  third  parties  as  such. 

4.  In  overruling  the  defendants'  offer  to  prove,  by  numerous 
witnesses,  that  when  Francis  Patterson  was  asked  in  reference 
to  the  firm  of  Drennen  &  Patterson,  he  stated  to  them  that  Wil- 
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liam  Ewing  Patterson,  and  not  himself,  was  the  member  of  the 
firm,  and  that  these  declarations  were  made  repeatedly  and  pub- 
licly, before  any  dealing  took  place  with  plaintiffs — offered  for 
the  purpose  of  rebutting  the  evidence  of  general  reputation,  and 
to  show  that  if  such  reputation  did  exist,  it  was  not  based  on  his 
declarations,  but  was  expressly  contradicted  whenever  it  came 
to  his  knowledge. 

5.  In  refusing  to  instruct  the  jury  as  requested  in  the  first 
point  submitted  by  defendants'  counsel. 

6.  In  answering  the  second  point  submitted,  in  the  following 
manner :  "  We  cannot  instruct  the  jury  in  the  language  of  this 
point,  if  by  it  the  defendants'  counsel  mean  to  contend  that  if 
there  were  a  secret  agreement  between  W.  E.  Patterson  and  S. 
C.  Drennen,  by  which  they  were  in  fact  the  members  of  the  firm, 
notwithstanding  there  might  have  been  a  holding  out  to  the  pub- 
lic by  Drennen  and  Francis  Patterson,  that  they  were  the  part- 
ners in  the  firm  of  Drennen  &  Patterson." 

7.  In  not  answering  defendants'  third  point  in  the  affirmative, 
without  the  qualification  contained  in  the  words,  "  tf  the  testi- 
mony of  Diehl  were  the  only  evidence  on  that  points 

8.  The  court  erred  in  that  part  of  the  general  charge  which 
refers  to  the  deed  and  articles  of  agreement  offered  in  evidence 
by  defendants,  printed  above  in  brackets.  Thus  leaving  the 
jury  to  find  that  these  papers  were  not  executed  at  the  time 
they  purport  to  be,  without  any  pretence  of  evidence  tendered 
to  impeach  them. 

Penney  and  Sterrett,  for  plaintiffs  in  error. 

C.  Haahrouck,  for  plaintiffs  in  error. 

The  opinion  of  the  court  was  delivered  by 

Read,  J.— On  the  24th  of  July  1856,  John  Walker,  Jr., 
merchant,  of  the  borough  of  Elizabeth,  in  the  county  of  Alle- 
gheny, entered  into  articles  of  agreement  with  Francis  Patterson, 
of  Elizabeth  township,  in  the  same  county,  and  Samuel  C. 
Drennen,  late  of  the  state  of  Ohio,  composing  the  party  of  the 
second  part,  by  which  said  Walker  sold  to  the  said  Patterson 
&  Drennen  all  his  stock  of  goods  then  in  his  storehouse,  ware- 
house, and  the  cellar  under  the  same,  where  he  was  then  doing 
business  on  the  corner  of  Market  and  Second  streets,  in  said 
borough.  Walker  was  to  continue  his  business  till  the  1st  of 
October,  by  which  time  he  will  have  reduced  his  stock  so  as  not 
to  exceed  $2500,  at  the  rate  to  be  paid  for  the  same  as  thereafter 
mentioned.  The  stock  on  hand  on  1st  of  October  to  be  ascer- 
tained and  inventoried,  and  transferred  into  the  possession  of  the 
Bald  party  of  the  second  part,  with  the  storehouse,  warehouse^ 
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and  ground  attached ;  no  country  produce  was  included  in  the 
Bale. 

The  stock  on  hand,  within  the  limit  of  $2500,  was  to  be  valued 
at  their  first  cost,  exclusive  of  carriage  or  boxes  not  taken  into 
the  stock ;  and  the  said  parties  of  the  second  part  agreed  to  pay 
the  said  Walker  the  amount  of  such  valuation,  by  giving  their 
negotiable  notes  to  him,  payable  in  sixty  days,^  four,  six,  eight, 
ten,  and  twelve  months  respectively,  each  note  being  for  one- 
sixth  part  of  said  amount,  with  interest*  from  the  Ist  of  October, 
on  which  day  they  were  to  bear  date.  The  storehouse  furniture, 
per  memorandums  annexed,  to  be  included  in  the  stock  at  the 
prices  agreed  on. 

Walker  further  agreed  to  demise  to  the  said  parties  of  the 
second  part,  the  said  storehouse,  warehouse,  and  lot,  for  three 
years  and  six  months,  possession  to  be  given  on  the  1st  of  Octo- 
ber, at  the  yearly  rent  of  $200,  which  the  said  parties  of  the 
second  part  covenanted  and  agreed  to  pay,  in  quarterly  pay- 
ments, to  the  said  party  of  the  first  part,  his  heirs  or  assigns. 
The  parties  of  the  second  part  were  to  have  the  option  of  taking 
the  premises  as  purchasers  in  fee  simple,  at  $2400,  payable  in 
four  payments  of  $600  each,  as  therein  stated. 

If  Walker  had  a  bond  fide  ofier,  he  was  at  liberty  to  accept, 
after  ofiering  it  to  them.  If  not  sold  to  another  party,  the 
premises,  at  the  end  of  the  term,  were  to  be  surrendered  to  the 
lessor  in  as  good  condition,  natural  wear  and  decay  excepted,  if 
a  new  roof  was  required.  Walker  to  be  at  the  expense,  and  he 
was  to  transfer,  on  the  said  Ist  of  October,  the  policy  of  insur- 
ance covering  the  stock  of  goods  to  the  parties  of  the  second 
part,  they  paying  such  proportional  part  of  the  premium  for  the 
time  run  after  the  said  1st  of  October. 

He  also  covenanted  with  the  parties  of  the  second  part,  that 
he  would  not  engage  in  the  business  of  retailing  goods,  in  the 
said  borough  of  Elizabeth,  within  one  year  from  and  after  the 
said  1st  day  of  October. 

On  the  trial  of  the  cause,  before  proving  the  agreement,  John 
Walker,  Jr.,  testified  that  a  few  days  after  the  1st  of  October 
1856,  an  account  of  stock  was  taken,  and  the  goods  and  store- 
house delivered,  and  notes  given  to  him  for  the  price  of  the  goods. 
The  notes  were  signed  by  Drennen  in  the  name  of  Drennen  & 
Patterson.  The  business  was  then  conducted  in  the  name  of 
Drennen  &  Patterson  until  March  1858 ;  a  sign,  "  Drennen  & 
Patterson,"  was  put  up  in  October  1856 ;  saw  Francis  Patterson 
there  occasionally. 

At  the  time  the  notes  were  signed,  Drennen  said  that  Francis 
was  not  there,  but  that  he  would  sign  for  him. 

The  notes  thus  given  were  firm  notes,  and  were  clearly  the 
notes  of  Samuel  C.  Drennen  and  Francis  Patterson,  and  were 
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received  as  such  by  Walker,  agreeably  to  the  terms  of  the  agree- 
ment. These  were  the  only  notes  he  contracted  to  take,  and  for 
which  he  delivered  the  possession  of  the  goods ;  any  other  con- 
struction would  mak-e  Francis  Patterson  guilty  of  a  shameful  fraud, 
effected  through  the  agency  of  his  brother-in-law  Drennen. 

The  agreement,  therefore,  and  its  consummation,  proved  a 
partnership  between  the  two  defendants. 

Charles  F.  Diehl  testified  that  on  the  20th  of  September  1856, 
Drennen  &  Patterson  purchased  from  his  house,  to  the  amount 
of  $1600,  at  six  months'  credit.  In  the  latter  part  of  November 
or  beginning  of  December  1856,  Francis  Patterson,  in  reply  to 
a  question,  told  him  he  was  a  partner  with  Drennen,  and  requested 
him  to  go  to  the  store  and  examine  the  books  (in  order  to  aid 
them  by  his  experience,  as  he  had  formerly  kept  store  at  Eliza- 
beth). 

Francis  told  him  that  he  had  furnished  funds,  to  the  amount 
of  about  J2000,  to  commence  the  business,  his  object  being  to 
assist  Drennen,  as  he  was  his  brother-in-law,  and  witness  recom- 
mended Drennen  &  Patterson  to  plaintiff,  in  consequence  of  what 
Francis  Patterson  had  said  to  him. 

Another  witness.  Tower,  proved  that  in  July  1856,  Francis 
Patterson  and  Samuel  Drennen  both  told  him  they  were  going 
to  establish  a  store,  and  in  September  they  told  him  they  had 
purchased  of  John  Walker,  Jr.,  and  Francis  Patterson  told  him 
he  had  given  Drennen  $2000,  to  go  to  Philadelphia,  and  had 
instructed  him  not  to  go  more  than  $1000  in  debt.  In  June 
1857,  Francis  took  him  into  the  warehouse,  and  asked  him  if  he 
thought  he  could  save  a  claim  they  had  against  Samuel  Walker, 
Jr.,  by  purchasing  some  goods  from  him.  Other  testimony  was 
given  which  it  is  not  necessary  to  state.  The  plaintiffs*  claim 
was  a  book  account,  commencing  October  8th  1856,  and  running 
to  October  1857,  and  was  closed  by  a  note  of  l)rennen  &  Pat- 
terson for  $517.53,  on  which  this  suit  was  brought. 

On  the  part  of  the  defendants  two  agreements,  both  dated  the 
16th  of  September  1856,  were  given  in  evidence — the  first  be- 
tween Francis  Patterson  and  his  brother  William  E.  Patterson, 
substituting  the  latter  in  the  place  of  the  former,  in  the  article 
of  the  24th  of  July  1856,  and  the  other  an  agreement  for  a  part- 
nership between  the  said  Drennen  and  William  Ewing  Patterson. 
Neither  of  these  were  made  public,  and  certainly  were  entirely 
unknown  to  Mr.  Walker,  when  he  took  the  notes  of  Drennen  & 
Patterson.  It  is  certainly  a  little  singular,  that  the  last  agree- 
ment says,  that  by  the  agreement  of  24th  of  July  1856,  Francis 
Patterson  and  Drennen  had  made  arrangements  for  going  into 
the  mercantile  business  in  Elizabeth,  and  the  counsel  for  the 
defendant  asks  the  court  to  negative  that  construction. 
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The  assignments  of  error  relate  first  to  the  admission  or  rejec- 
tion of  testimony,  which  we  will  first  dispose  of. 

1.  There  was  no  error  in  admitting  evidence  of  the  declaration 
of  Drennen,  that  the  firm  was  composed  of  himself  and  Francis 
Patterson.  It  was  evidence  against  himself,  and  was  so  stated 
by  the  court.  In  the  same  manner,  the  declarations  of  Francis, 
that  he  was  a  partner  with  Drennen,  were  evidence  against 
Francis,  and  the  two  sets  of  declarations  showed  that  both  agreed 
that  they  were  partners. 

The  2d  error  is  not  sustained — the  record  not  showing  that 
any  such  testimony  was  given,  and  of  course  the  defendants  suf- 
fered no  injury — and  this  disposes  of  the  4th  assignment  of  error, 
as  the  court  could  not  be  called  on  to  admit  testimony,  to  rebut 
what  does  not  appear  to  have  been  given  in  evidence. 

4.  The  court  were  right  in  rejecting  the  deed  of  the  24th  of 
February  1858,  which  was  long  after  the  transaction  in  question 
had  happened,  and  could  have  no  retrospective  effect  upon  it. 
The  6th,  6th,  7th,  and  8th  assignments  of  error  relate  to  the 
charge  of  the  court,  and  their  answers  to  the  defendants'  points. 

It  seems  clear  from  what  we  have  already  said,  that  the  court 
could  not  affirm  the  naked  proposition,  that  the  agreement  of 
24th  of  July  did  not  constitute  the  defendants  partners  in  law, 
and  that  the  court  went  as  far  as  they  could  be  required  to  go. 
It  was  a  most  important  link  in  the  chain  to  prove  a  partnership, 
and,  connected  with  its  consummation  in  October,  made  out  a 
strong  primd  facie  case,  at  the  least,  of  partnership.  So,  the 
answer  to  the  second  point  is  perfectly  proper,  or  otherwise  two 
persons  might  hold  themselves  out  to  the  world  as  partners,  say 
to  every  one  that  they  are  partners,  and  years  afterwards,  a 
secret  article  of  partnership  between  the  irresponsible  partner, 
and  another  irresponsible  person  of  the  same  surname,  as  the 
only  responsible  party,  may  be  produced  to  relieve  him,  and 
defraud  all  the  creditors  of  the  firm,  who  have  given  credit  to  it 
solely  on  the  faith  of  his  name.  The  third  point  is  correctly 
answered,  and  we  do  not  perceive  that  any  injustice  was  done  by 
the  remarks  of  the  court,  objected  to  in  the  8th  assignment  of 
error,  followed  as  they  were  by  the  statement  basing  the  courts* 
instruction  upon  the  assumption,  that  the  papers  were  correctly 
dated. 

The  charge  of  the  court  was  a  liberal  and  fair  one,  and  if  we 
had  the  power,  we  would  not  disturb  the  verdict. 

Judgment  affirmed. 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  89 


Kennedy  el  al.  versus  House  &  Horton. 

MecJutnici  Lien, — Idaititi/  of  Building, —  What  Description  necessary, 

1.  A  mecbanics*  lien  is  not  necessarily  void  because  it  does  not  accurately 
describe  the  size  of  the  building  against  which  it  is  filed ;  if  there  be  enough 
in  the  description  of  the  locality,  and  other  peculiarities  of  the  building,  to 
point  out  and  identifjr  it  with  reasonable  certainty,  it  is  a  sufficient  compli- 
ance with  the  requisitions  of  the  act. 

2.  The  question  of  identity  is  generally  for  the  jury. 

3.  Where  the  claim  filed  mentioned  the  county,  township,  and  village  in 
Trhioh  the  property  was  situated,  the  road  on  which  it  fronted,  the  owners  of 
the  adjoining  property,  the  materials  of  which  the  building  was  constructed, 
the  number  of  stories,  that  it  had  a  finished  basement,  <Scc.,  and  giving  the  cor- 
rect width  in  front,  but  the  depth  incorrectly,  it  was  Held,  that  this  was  not 
8uch  a  misdescription,  or  error,  as  would  avoid  the  lien  for  uncertainty. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  scire  facias  sur  mechanic's  lien,  in  which  John  W. 
House  and  James  Horton,  partners,  doing  business  as  House  & 
Horton,  were  plaintiffs,  and  Patrick  Kennedy,  as  owner,  and 
James  Carnahan,  as  contractor,  were  defendants. 

The  premises  were  thus  described  in  the  lien  :  "  All  that  cer- 
tain two-story  brick  house  or  building,  with  a  furnished  basement, 
situate  in  Temperanceville,  in  the  township  of  Chartiers,  county 
aforesaid,  on  the  Steubenville  Turnpike  Road,  containing  in  front 
on  said  turnpike  road  sixteen  feet,  and  in  depth  sixteen  feet^  and 
the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said 
building." 

Annexed  to  the  lien  was  a  bill  of  items,  and  at  the  foot  of  the 
bill  the  following  note :  "  The  materials,  to  wit :  bricks  men- 
tioned in  the  foregoing  bill  of  particulars,  were  furnished  for  and 
used  about  the  joint  construction,  as  well  of  the  building  men- 
tioned in  the  annexed  lien,  as  of  the  buildings  adjoining,  to  wit : 
one  owned  by  William  Chew ;  one  by  Francis  Mouse  and  one  by 
Peter  0.  Hanlon,  as  reputed  owners,  and  the  said  James  Carna- 
han is  the  contractor ;  and  against  which  said  adjoining  buildings 
liens  are  filed  to  the  present  April  Term  1858  of  this  court ;  and 
the  annexed  lien  is  filed  for  and  equally  apportioned  pro  rata  of 
the  above  sum  of  $465.60.*' 

The  principal  defence  in  the  court  below  was  "  that  the  build- 
ing being  described  in  the  lien  as  only  sixteen  feet  in  depth,  when 
it  was  admitted  on  the  trial  to  be  thirty-two  feet  in  depth,  there 
was  such  a  misdescription  in  the  lien  as  precluded  the  plaintiffs 
from  recovering,  in  view  of  meager  description  of  the  property 
in  other  parts  of  the  lien." 

The  court  below  refused  to  instruct  the  jury  as  requested,  but 
submitted  the  question  of  identity  to  the  jury ;  under  which  in- 
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struction  there  was  a  verdict  and  judgment  in  favour  of  the 
plaintiffs  for  the  balance  claimed  to  be  due  them.  The  case 
Tvas  then  removed  into  this  court  by  the  defendants,  who  assigned 
for  error  the  refusal  of  the  court  below  to  charge  as  requested  in 
the  points  submitted  on  the  trial,  in  which  the  defence  above 
mentioned  was  raised. 

Thomas  McOonnellj  for  plaintiffs  in  error,  insisted  that  neither 
the  "locality  of  the  building*'  nor  its  "dimensions'*  were  pro- 
perly described  in  the  lien,  and  that  the  court  below  was  not  war- 
ranted under  the  facts  of  the  case  in  submitting  the  question  of 
identity  to  the  jury;  citing  Ewing  v,  Barras,  4  W.  &  S.  467; 
Washburn  v.  Russell,  1  Barr  469 ;  Shaw  v.  Barnes,  8  Id.  18 ; 
Simpson  v.  Murry,  2  Id.  76 ;  McCay's  Appeal,  1  Wright  125. 

JP.  P.  Jones,  for  defendants  in  error,  argued  that  the  descrip- 
tion was  "  sufficient  to  identify  the  property,**  which  is  all  that 
the  Act  of  Assembly  requires ;  citing  Witman  v.  Walker,  9  W. 
&  S.  183 ;  McDonald  v.  Lindall,  3  Rawle  493 ;  Keppel  v.  Jack- 
8on,  3  W.  &  S.  320 ;  Killingsworth  v.  Allen,  8  Leg.  Int.  126  ; 
Odd  Fellows,  Hall  v.  Masser,  12  Harris  510;  Harker  v.  Conrad, 
12  S.  &  R.  801 ;  Springer  v.  Keyser,  6  Whart.  187 ;  Shaw  v. 
Barnes,  5  Barr  20;  Shaffer  v.  Hall,  3  P.  L.  J.  321;  Knabb's 
Appeal,  10  Barr  187.  The  witnesses  were  all  able  to  identify 
the  building  from  the  description  in  the  lien,  and  the  jury  were 
therefore  the  proper  tribunal  to  decide  this  question. 

The  opinion  of  the  court  was  delivered,  October  31st  1861,  by 
Strong,  J. — All  the  errors  assigned  present  but  one  question, 
which  is,  whether  the  court  should  have  instructed  the  jury  that 
the  claim  filed  was  no  lien  and  void  for  uncertainty,  or  error  in 
the  description  of  the  building  and  lot  of  ground  upon  which  it 
was  erected.  The  claim  specifies  the  county,  the  township,  and 
the  village  in  which  the  property  is  situated,  the  road  upon  which 
it  fronts,  the  owners  of  the  adjoining  properties,  the  material  of 
which  the  building  is  constructed,  the  number  of  stories,  with  the 
fact  that  it  had  a  finished  basement,  and  the  correct  width  of  the 
building  on  the  road,  to  wit,  sixteen  feet,  but  it  describes  its 
depth  as  sixteen  feet,  when  in  fact  it  is  thirty-two  feet.  The 
court  refused  to  charge  the  jury  that  this  was  such  a  misdescrip- 
tion as  to  preclude  the  plaintiffs  from  a  recovery,  and  submitted 
the  question  of  identity  to  the  jury.  In  this  we  discover  no  error. 
The  Act  of  Assembly  which  gives  to  a  mechanic  and  material 
man  a  lien,  requires  that  the  claim  filed  shall  set  forth  "  the 
locality  of  the  buihUng,  and  the  size  and  number  of  the  stories 
of  the  same,  or  such  other  matters  of  description  as  shall  be  suf- 
ficient to  identify  the  same.**     The  object  of  this  requisition,  is 
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to  enable  owners,  and  especially  purchasers  and  encumbrancers, 
to  identify  the  building,  and  to  inform  themselves  of  the  liens 
against  it.  A  claim  is  not  necessarily  void  because  it  does  not 
accurately  describe  the  size  of  the  building.  If  there  be  enough 
in  the  description  of  the  locality,  and  other  peculiarities  of  the 
building,  to  identify  it,  to  point  it  out  with  reasonable  certainty, 
•with  certainty  to  a  common  intent,  the  statutory  requisition  is 
sufficiently  complied  with.  Thus  the  mechanics*  lien  laws  have 
ever  been  construed.  No  doubt  a  description  may  be  so  defective 
or  erroneous  as  to  enable  a  court  to  say  that  it  can  by  no  possi- 
bility identify  the  building,  and  give  notice  to  purchasers  and 
creditors.  Such  was  the  description  in  Washburn  v.  Russell,  1 
Barr  499,  of  "  a  tract  of  land  in  Clarion  county,  on  the  waters 
of  the  Clarion  river,  situate  on  the  east  side  of  the  river."  But 
a  mere  mistake  in  the  description  will  not  invalidate  the  claim, 
if  there  still  be  enough  to  identify  the  property,  and  prevent 
mistakes  on  the  part  of  purchasers  and  creditors.  So  it  was 
ruled  in  Ewing  v,  Barras,  4  W.  &  S.  467  ;  and  whether  the  de- 
scription in  the  claim  filed  corresponds  nearly  enough  with  the 
actual  facts  to  identify  the  property,  must  ordinarily  be  referred 
to  the  jury.  The  locality  is  obviously  the  most  important.  When 
that  is  fixed,  other  matters  of  description  are  of  comparatively 
minor  consequence.  But  even  in  regard  to  locality  there  is  great 
reluctance  to  declare  a  claim  invalid  for  mere  loose  description. 
Even  in  such  cases,  it  is  held  that  the  jury  are  generally  to  deter- 
mine whether  the  property  is  in  truth  designated:  see  Harker  v. 
Conrad,  12  S.  &  R.  301 ;  Springer  v.  Keyser,  6  Whart.  187 ; 
Shaw  V.  Barnes,  5  Barr  20 ;  Knabb's  Appeal,  10  Id.  187.  Such 
were  the  principles  upon  which  the  learned  judge  of  the  District 
Court  tried  this  cause,  and  we  concur  with  him  in  his  refusal  to 
charge  the  jury  as  he  was  requested. 

The  judgment  is  affirmed. 
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Hutchinson  versus  Merchants'  and  Mechanics' 
Bank  of  Wheeling. 

Trover  for  Articles  stolen^  when  sustnmed. — Statute  of  Limitations  svs- 
pended  until  Prosecution  terminates. —  Civil  Remedy  not  superseded  htf 
Crim  in  a  I  Prosecution , 

1.  Trover  lies  for  the  wrongful  conversion  or  appropriation  of  property  by 
theft,  as  well  as  by  fraud  or  trespass :  but  in  the  case  of  theft,  as  a  general 
rule,  the  private  action  for  the  value  of  the  property  stolen,  is  suspended  until 
the  public  prosecution  for  the  offence  has  been  duly  conducted  and  ended. 

2.  Where  one  stole  a  large  sum  of  money,  and  two  years  after  was  tried  for 
the  theft  and  acquitted,  an  action  of  trover  for  the  sum  stolen,  brought 
within  six  years  atter  the  acquittal,  was  in  time,  for  the  Statute  of  Limita- 
tions was  suspended  until  the  termination  of  the  prosecution. 

3.  The  public  prosecution  for  the  theft  does  not  supersede  or  in  any  way 
control  the  private  action  for  the  value  of  the  thing  stolen  ;  and  as  the  person 
wronged  by  the  theft  is  not  chargeable  with  the  conduct  of  the  prosecution 
he  cannot  be  affected  by  the  result,  even  though  it  be  a  verdict  of  acquittal. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  trover,  brought  in  the  court  below,  to 
September  Term  1858,  by  The  Merchants'  and  Mechanics'  Bank 
of  Wheeling  against  Elijah  Hutchinson,  for  $7000,  in  the  notes 
of  the  Bank,  under  the  following  circumstances  : 

In  September  1850,  the  Merchants*  and  Mechanics'  Bank  of 
Wheeling,  intending  to  send  $7000  to  Cumberland,  Maryland, 
put  tliat  sum  up  in  packages,  delivered  them  to  John  W.  Sweeny, 
who  put  them  in  his  trunk,  which  was  then  placed  on  the  stage- 
coach running  on  the  National  Road  between  those  places.  On 
the  29th  September  1850,  while  the  coach  was  on  its  way  up 
Laurel  Hill,  in  Fayette  county,  about  three  or  four  miles  east  of 
Uniontown,  the  straps  of  the  stage  boot  were  cut,  and  this  trunk, 
with  others,  was  taken  and  carried  away.  Within  two  years 
afterwards  Hutchinson  was  arrested  and  tried  for  this  theft,  and 
on  the  12th  of  September  1852,  acquitted.  Some  time  after  this, 
the  oflScers  of  the  Bank  having  discovered  evidence  which  con- 
vinced them  that  Hutchinson  had  actually  taken  the  money,  in- 
stituted this  suit  against  him.  To  a  declaration  in  the  usual 
form,  the  defendant  pleaded  actio  nan  accrevit  ivfra  sex  annas. 

On  the  trial  the  plaintiffs  proved  the  loss  of  the  money ;  that 
the  notes  were  of  the  denomination  of  five  dollars,  and  marked 
by  the  teller  of  the  Bank  with  a  red  0;  that  some  time  in  1851, 
over  $1000  in  Wheeling  notes  were  found  by  defendant's  father, 
concealed  in  the  wall  of  the  house  at  which  defendant  was  stay- 
ing ;  that  defendant  had  loaned  some  of  the  money  to  different 
persons,  and  paid  some  debts  with  it ;  that  he  claimed  the  money 
which  his  father  had  found,  but  said  it  was  the  proceeds  of  the 
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sale  of  his  team ;  and  also,  that  he  had  confessed  this  theft  to 
two  or  more  persons,  whose  character  for  veracity,  however,  was 
afterwards  placed  in  doubt  by  the  testimony  offered  by  the 
defendant. 

Under  the  charge  of  the  court  (Gilmore,  P.  J.),  there  was  a 
verdict  and  judgment  in  favour  of  the  plaintiffs  for  $12,000, 
whereupon  the  defendant  sued  out  this  writ,  and  assigned  as 
cause  for  reversal  here,  the  following  matters,  viz. : 

1.  The  court  erred  in  that  part  of  their  charge  to  the  jury  in 
which  they  say,  "  another  defence  is,  that  this  money  belonged 
to  the  Mineral  Bank  of  Maryland,  and  therefore  the  plaintiffs 
cannot  recover.  It  appears  from  the  evidence  that  this  was  a 
matter  of  controversy,  after  the  loss,  between  the  two  banks. 
We  do  not  see  that  the  defendant  need  be  very  particular  in  ad- 
justing this  controverted  question  of  property ;  but  still,  if  it 
appears  that  the  money  actually  belonged  to  the  Mineral  Bank, 
this  action  could  not  be  maintained ;  but  we  are  of  opinion  that 
from  anything  that  appears  in  the  evidence,  this  money  belonged 
to  the  Merchants*  and  Mechanics'  Bank  of  Wheeling  at  the  time 
it  was  taken." 

2.  The  court  erred  when  they  said  to  the  jury,  "  this  larceny, 
it  was  shown  by  the  evidence,  was  committed  in  September  1850, 
and  this  action  was  not  brought  until  August  1858.  This  is 
more  than  six  years  from  the  conversion.  A  proceeding  for  the 
larceny  against  the  defendant  was  commenced  in  March  1852, 
and  he  was  acquitted  in  September  1852 ;  during  the  pendency 
of  the  prosecution  for  larceny  we  are  of  opinion  that  this  action 
could  not  have  been  maintained," 

3.  The  court  erred  in  saying  to  the  jury  that,  "  previous  to  the 
commencement  of  this  prosecution,  if  the  jury  believe  that  he 
fraudulently  concealed  the  conversion  of  this  money  to  his  own 
use,  the  Statute  of  Limitations  would  not  run ;  for  a  fraudulent 
concealment  by  the  defendant  that  cause  of  action  had  accrued 
to  plaintiffs  is  a  good  replication  to  the  plea  of  the  statute,  and 
this  will  be  the  case,  notwithstanding  you  may  believe  from  the 
evidence,  that  he  confessed  the  larceny  or  conversion  to  one,  two, 
or  more  persons.  If  it  could  be  shown  that  previous  to  the  pro- 
secution, the  plaintiffs  had  been  informed  of  the  fact  of  the  con- 
version by  the  defendant,  the  statute  would  commence  to  run 
from  the  time ;  for  it  seems  to  be  ruled  by  the  case  cited  in  Bul- 
ler*s  N.  P.  130-1,  that  trover  will  lie  for  the  value  of  articles 
stolen ;  but  there  is  no  evidence  that  plaintiffs  knew  of  this  con- 
version by  the  defendant  before  the  commencement  of  this  prose- 
cution ;  after  the  prosecution  was  commenced,  the  right  to  sue 
in  trover  is  suspended  until  the  acquittal  of  the  defendant." 

4.  The  court  erred  in  saying  to  the  jury,  that  "  the  fact  as 
proved  by  Edmund  Beeson,  that  Hutchinson  had  loaned  him  $500 
at  different  times,  was  some  corroboration  of  the  evidence  of  Wil- 
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liam  Nixon,  who  swore  that  Hutchinson  told  him,  in  the  conver- 
sation with  him,  that  he  had  loaned  of  this  money  $300  to 
Beeson." 

The  court  erred  in  submitting  this  case  to  the  jury  at  all,  when 
the  allegation  was  that  the  money  was  stolen,  and  that  the  de- 
fendant was  the  thief. 

Fuller  and  Collins^  for  plaintiff  in  error. — 1.  There  was  no  title 
to  this  property  shown  to  be  in  plaintiffs;  Yonee  v.  Neidig,  1 
Yeates  19 ;  Fleraraing  v.  Bevan,  2  Barr  408 ;  Farmers'  Bank  v, 
McKee,  2  Barr  318. 

2.  The  civil  remedy  for  money  stolen  is  merged  in  the  felony : 
Tatlock  V.  Harris,  1  H.  Bl.  569 ;  Gibson  v.  Minet,  Styles  346. 
As  part  of  the  sentence  on  conviction  is  to  restore  the  property 
stolen,  there  is  no  other  remedy  against  the  felon :  Howard  v. 
Smith,  2  Durnf.  &  East  750. 

3.  The  statute  of  limitations  is  a  bar :  Selwyn's  N.  P.  1382. 
The  court  was  wrong  in  holding  that  the  civil  remedy  was  sus- 
pended until  after  the  trial  for  larceny :  Boardman  v.  Govet  et 
al,  15  Mass.  338. 

4.  The  comment  on  the  testimony  of  Nixon  and  Beeson  was 
erroneous.  The  fact  of  loaning  Beeson  money  was  no  evidence 
of  guilt ;  and  as  Nixon  could  have  known  this  without  any  com- 
munication with  Hutchinson,  it  proved  nothing,  and  did  not  cor- 
roborate him.  It  was  error  in  the  court  to  say  what  the  effect 
of  Beeson's  testimony  should  be. 

D,  KaiaBy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th 
1861,  by 

LowRiE,  C.  J. — Trover,  being  the  proper  remedy  for  the  wrong- 
ful conversion  or  appropriation  of  the  property  of  another,  un- 
doubtedly includes  appropriations  by  theft,  as  well  as  by  fraud 
and  trespass,  unless  there  is  some  special  rule  of  public  policy 
that  excludes  them.  There  is  none  such  ;  but  it  has  often  been 
held,  for  the  sake  of  public  justice,  that  the  private  action  of 
trover  is  suspended  until  the  public  prosecution  for  the  offence 
has  been  duly  conducted  and  ended :  Lofft  88,  601 ;  16  Q.  B. 
566;  2  Ad.  &  E.  495  ;  2  Car.  &  P.  41 ;  9  B.  &  C.  208.  There 
are  some  special  exceptions  to  this,  which  we  need  not  now  ex- 
plain :  10  Bing.  243  ;  3  Id.  444.  It  is  thus  that  the  law  is  gene- 
rally understood  in  this  state,  when  the  thief  can  be  ascertained 
and  found ;  and  on  this  rule  the  case  was  rightly  tried.  The 
rule  of  course  suspended  the  Statute  of  Limitations  until  the 
claims  of  the  public  were  satisfied  by  the  termination  of  the 
criminal  prosecution ;  and  this  suit  was  within  six  years  after 
that,  and  therefore  in  time. 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  45 

[Hutohinsoii  v.  Bank  of  Wheeling.] 

The  private  wrong  was  not  merged  in  the  public  one,  nor  is 
the  public  prosecution  intended  to  supersede  the  private  action. 
Their  purposes  are  entirely  different.  The  person  wronged  is 
not  chargeable  with  the  conduct  of  the  prosecution,  and  therefore 
not  affected  by  an  acquittal.  Even  a  conviction  and  sentence  do 
not  discharge  his  right  of  action,  for  a  pardon  may  make  it  inef- 
fectual for  restitution.  We  do  not  discover  any  irregularities  or 
inaccuracies  in  the  trial  to  the  injury  of  the  defendant  below. 

Judgment  affirmed. 


Kobb^S  Appeal,         )    Tn.co.'c  P.cfafo  ';.tJ  ' 

Harpers  Appeal,  j 


Tassey's  Estate.  ,^i9      43! 


Creation  of  Trust  Estates. — Assignee  for  Creditors^  when  a  competent  Wit' 
ness  for  his  successor. —  Trustee  subrogated  to  tJie  right  of  Lien- Cred- 
itors paid  by  him, —  Compensation  of  IVustees^  when  reduced  on  Ap* 
peal, — Admin  istrator  collecting  Rent  from  Real  Estate  ofDeceden  t^  holds 
in  trust  for  Widow  and  Heirs, — Rents  not  Assets  for  payment  of 
Mortgage- Debt  or  Interest, 

1.  An  aasi^ee  for  the  benefit  of  creditors,  employed  the  assizor  as  his 
Sji^t,  and  having  reconveyed  a  part  of  the  property,  took  mortgages  for  the 
purchase-money,  which  he  gave  to  the  mortgagor  to  negotiate ;  the  latter  sold 
the  mortgages,  receiving  in  part  pay  certain  real  estate,  taking  the  title  in  his 
own  name.  Hdd^  that  the  property  so  acquired  was  held  in  trust  for  the  as- 
signee ;  and  that  after  an  Orphans'  Court  sale  of  the  same  by  the  administrator 
of  the  deceased  assignor,  the  assignee  is  entitled  to  the  proceeds  of  sale  for  the 
use  of  the  assignment  creditors. 

2.  The  assignee  having  settled  his  account  and  been  discharged  from  his 
trust,  and  a  successor  having  been  appointed,  is  a  competent  witness  to  prove 
that  property  standing  in  the  name  of  the  assignee,  was  purchased  with  the 
trust  funds,  and  is  a  part  of  the  estate  for  the  payment  of  the  assignment 
creditors. 

3.  Where  an  administrator  or  an  assignee  advances  money  to  complete  the 
purchase  of,  or  pay  a  lien  on,  the  trust  estate,  he  is  entitled  to  stand  in  the 
place  of  the  creditor  whose  claim  he  has  paid.  McCurdy's  Appeal,  5  W.  &  S. 
397 ;  Greiner's  Estate,  2  Watts  414;  Wallace's  Appeal,  5  Barr  103,  affirmed. 

4.  Where  the  auditor  and  the  court  below  allowed  charges  as  proper  and 
reasonable,  the  Supreme  Court  will  not  disturb  the  decree  without  affirmative 
proof  of  a  mistake,  although  the  items  may  appear  to  be  large. 

5.  Three  per  cent,  commissions  is  a  8u£&cient  allowance  for  an  administra- 
tor on  sales  of  real  estate  where  the  amount  is  large ;  but  if  peculiar  circum- 
(ftances  enhance  the  labour  or  risk,  the  allowance  may  be  five  per  cent. 

6.  Where  an  assignee  (in  trust  for  creditors)  reconveys  property,  taking 
mortgages  for  the  purchase-money,  which  he  negotiates,  and  the  property  so 
reconveyed  and  mortgaged  is  subject  to  a  mechanic's  lien,  which  is  also  one 
of  the  assignment  debts,  and  the  assignee,  who  is  also  administrator  of  the 
deceased  assignor,  makes  payments  on  the  mechanic's  lien,  he  but  performs 
his  duty  as  vendor,  and  must  claim  credit  for  the  payment  in  his  account  as 
assignee,  but  he  cannot  be  allowed  for  the  payment,  in  his  administration  ac- 
count, to  the  prejudice  of  the  assignee  of  the  mortgage. 

7.  An  administrator  who  has  collected  the  rents  from  the  real  estate  of  his 
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decedent,  is  but  a  trastee  for  the  widow  and  heirs.  The  rents  are  not  assets 
for  the  payment  of  debts,  and  a  mortgagee  cannot  enforce  the  payment  of 
interest  on  his  mortgage  from  the  rents  so  collected. 

Appeals  from  the  Orphans'  Court  of  Allegheny  county. 

These  were  appeals  by  Robert  Robb  and  James  Harper,  from 
the  decree  of  the  Orphans'  Court  of  Allegheny  county,  confirm- 
ing the  report  of  the  auditor  appointed  to  distribute  the  proceeds 
of  the  sale  of  the  real  estate  of  John  Tassey,  deceased.  Mr. 
Tassey  died  October  24th  1852,  and  on  the  petition  of  Robert 
Robb,  the  administrator  of  his  estate,  an  order  was  granted  by* 
the  Orphans'  Court  to  raise  the  sum  of  $12,000,  by  the  sale  or 
mortgage  of  certain  real  estate  in  the  city  of  Philadelphia,  and 
also  for  the  sale  of  certain  real  estate  of  deceased  in  the  city  of 
Allegheny. 

In  pursuance  of  this  order,  the  Philadelphia  property  was  sold 
under  the  direction  of  the  Orphans'  Court  of  Philadelphia  for 
$10,995.  The  property  in  Allegheny  City  was  sold  for  $21,600. 
This  property  was  subject  to  various  liens,  and  their  proper  dis- 
position attended  with  certain  expenses,  which  were  paid  by  the 
administrator  out  of  the  proceeds  of  sale,  for  which  credits  were 
claimed  by  him,  some  of  which  were  objected  to  by  the  creditors. 
The  account  of  Mr.  Robb,  as  administrator,  was  referred  to  C. 
Hasbrouck,  Esq.,  as  auditor,  who  made  an  elaborate  report,  dis- 
posing of  all  the  complicated  questions  connected  with  the  distri- 
bution of  the  proceeds  of  these  sales.  To  this  report  exceptions 
were  filed  by  Mr.  Robb,  the  administrator,  by  James  Harper,  a 
mortgage-creditor,  and  by  the  Mayor,  Aldermen,  and  Citizens  of 
Allegheny  City. 

On  the  28th  of  September  1861,  all  the  exceptions  were  over- 
ruled, whereupon  the  case  was  removed  into  this  court  by  Messr?. 
Harper  and  Robb,  and  by  Allegheny  City,  where  the  decree  of 
the  court  dismissing  the  exceptions  and  confirming  the  report  of 
the  auditor  was  assigned  for  error.  The  material  facts  of  the 
case  and  the  exceptions,  so  far  as  regards  the  appeals  by  Messrs. 
Robb  and  Harper,  are  suflSciently  stated  in  the  opinion  of  this 
court. 

The  case  was  argued  by  Penney  and  Sterreit  for  James  Har- 
per, and  by  Thomas  McConnell  for  Robert  Robb. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — In  virtue  of  certain  orders  of  the  Orphans'  Court 
of  Allegheny  county,  to  sell  and  to  raise  money  for  the  payment 
of  debts,  real  estate  situate  partly  in  the  city  of  Philadelphia  and 
partly  in  Allegheny  City,  was  sold  by  the  administrator  of  John 
Tassey,  deceased,  and  an  auditor  was  appointed  to  make  distri- 
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'bution  of  the  proceeds  of  sale.  From  the  decree  of  the  court 
confirming  his  report,  appeals  have  been  taken  by  Robert  Robb, 
the  administrator,  and  by  James  Harper,  the  holder  of  two  mort- 
gages upon  the  property  in  Allegheny  City.  The  appeals  present 
a  large  number  of  questions,  some  relating  to  the  disposition  of 
the  proceeds  of  the  sale  of  the  Philadelphia  property,  and  some 
to  the  distribution  made  of  the  avails  of  that  lying  in  Allegheny. 
To  understand  many  of  the  questions  raised  it  is  necessary  to 
keep  in  view  the  circumstances  under  which  the  title  to  the  pro- 
perty sold  was  held  by  John  Tassey  at  the  time  of  his  death. 

On  the  5th  day  of  July  1850,  he  made  a  voluntary  assignment 
of  all  his  property,  in  trust  for  the  benefit  of  creditors,  to  John 
A.  Wills  and  Sylvanus  Lothrop.  A  part  of  the  property  thus 
assigned  was  that  in  Allegheny  City,  which  was  afterwards  sold 
by  Mr.  Robb  under  the  order  of  the  Orphans'  Court,  as  already 
stated.  On  the  1st  of  October  1850,  Sylvanus  Lothrop  conveyed 
his  title  to  the  assigned  property  to  John  A.  Wills,  who  thus  be- 
came the  sole  trustee.  On  the  13th  of  September  1852,  Wills, 
for  the  purpose  of  raising  money,  reconveyed  the  Allegheny  City 
property  to  Tassey,  the  assignor,  for  the  consideration  of  one 
dollar,  and  at  the  same  time  took  from  him  two  mortgages,\each 
for  $10,000,  one  upon  that  part  of  the  property  called  the  Man- 
sion House,  and  the  other  upon  another  part  called  the  Anderson 
street  lots.  These  mortgages  were  then  intrusted  to  Tassey,  who 
took  them  to  Philadelphia,  and  exchanged  them  with  James  Har- 
per and  H.  B.  Pennock  for  $7000  in  cash  and  the  property  in 
that  city,  which  was  subsequently  sold  in  pursuance  of  the  above- 
mentioned  order  of  court,  it  having  been  conveyed  to  Tassey  in- 
stead of  to  John  A.  Wills,  the  mortgagee.  Assignments  of  the 
mortgages  were  made  by  Wills  to  Harper  and  Pennock,  and  Pen- 
nock assigned  the  mortgage  bought  by  him  to  Harper.  The 
deed  for  the  Philadelphia  property,  instead  of  being  handed  di- 
rectly to  Tassey,  the  grantee,  was  delivered  in  escrow  to  Robert 
Alsop,  to  be  absolutely  delivered  when  certain  taxes,  ground- 
rent,  &c.,  were  paid.  The  property  was  also  subject  to  the  lien 
of  three  mortgages  made  by  a  prior  owner.  Almost  immediately 
after  the  assignment  of  the  two  ten  thousand  dollar  mortgages 
to  Harper  and  Pennock,  John  Tassey  died,  and  letters  of  admin- 
istration upon  his  estate  were  committed  to  Robert  Robb.  John 
A,  Wills,  the  assignee,  shortly  after  filed  an  account  of  his  trust, 
charging  himself  only  with  the  $7000  received  in  cash  from  the 
sales  of  the  mortgages.  The  account  was  confirmed,  and  on  the 
6th  day  of  February,  1853,  he  was  discharged,  and  Robert  Robb 
was  appointed  trustee  in  his  stead. 

Upon  this  state  of  facts  it  needs  no  argument  to  show  that  the 
property  in  Philadelphia  belonged  to  the  trust  created  by  the  as- 
signment of  Tassey  for  the  benefit  of  creditors.     The  deed,  it  is 
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true,  was  made  to  Tassey  after  the  trust  was  created,  but  as  the 
consideration  for  the  conveyance  was  the  assignment  of  the  two 
mortgages  belonging  to  Wills,  the  trustee,  the  beneficial  owner- 
ship vested  in  the  owner  of  the  trust  fund.  Nor  is  it  to  be  ques- 
tioned that  the  trust  followed  the  proceeds  of  the  Orphans*  Court 
sale  made  by  Tassey *s  administrator,  and  that  that  court,  in 
making  distribution,  should  take  care  that  they  be  not  diverted 
from  these  ce8tui8  que  truBt  under  the  assignment  to  the  general 
creditors  of  the  decedent :  Marshall  v,  Hoff,  1  Watts  440. 

It  is  plain  that  if  John  Tassey,  in  his  lifetime,  had  sold  the 
Philadelphia  property,  acquired  by  him  as  it  was,  he  could  not 
have  treated  the  price  obtained  as  his  own.  He  must  have  held 
it  in  trust  for  John  A.  Wills,  the  assignee,  and  a  court  of  equity 
would  have  laid  hold  of  it,  wherever  it  could  be  found,  so  long 
as  it  had  an  earmark,  and  would  have  enforced  its  application 
for  the  benefit  of  the  creditors  in  whose  behalf  the  assignment 
was  made.  The  administrator  of  Tassey  can  administer  the  fund 
in  his  hands,  derived  from  the  estate  of  the  assignee,  in  no  way 
more  advantageously  for  the  general  creditors  of  his  intestate, 
than  Tassey  himself  could  do  were  he  alive.  Even  if  he  had  paid 
it  to  Harper,  Harper  would  be  compelled  to  refund,  for  he  knew 
that  it  belonged  to  the  assignee,  and  his  receipt  with  that  know- 
ledge would  have  made  him  a  party  to  the  devaatavit  I  refer 
to  the  cases  cited  by  Ch.  J.  Gibson  in  Marshall  v.  HofF,  1  Watts 
441.  This  sufiices  to  vindicate  the  action  of  the  auditor  in 
awarding  to  Robert  Robb,  the  successor  of  John  A.  Wills  in  the 
trust,  the  entire  proceeds  of  sale  of  the  Philadelphia  property, 
remaining  after  the  payment  of  the  expenses  of  the  sale  and 
audit,  and  after  the  payment  of  the  ground-rent  and  mortgages 
which  were  upon  it  at  the  time  of  the  sale. 

It  may  be  noticed  here  that  the  proof  of  the  fact  that  the  pro- 
perty in  Philadelphia  was  purchased  with  the  funds  of  the 
assignee  in  trust  for  the  benefit  of  creditors,  was  in  part  made  by 
John  A.  Wills  himself.  It  is  objected  that  he  was  an  incompe- 
tent witness.  He  had,  however,  settled  his  account,  which  had 
finally  been  confirmed,  and  he  had  been  discharged  from  his  trust 
seven  years  before,  and  Mr.  Robb  had  been  appointed  in  his 
place.  We  see  no  reason,  therefore,  why  he  was  not  a  competent 
witness. 

The  first  and  second  exceptions  of  James  Harper  to  the  report, 
are  based  upon  the  unwarranted  assumption  that  the  Philadel- 
phia property  belonged  to  the  heirs  of  John  Tassey,  and  that  it 
was  their  duty  to  pay  the  sums  which  the  administrator  paid, 
and  with  which  he  is  credited.  We  have  shown  that  the  heirs 
have  no  interest  whatever  in  it.  The  payments  were  indispensa- 
ble in  order  to  obtain  the  deed  which  had  been  delivered  in  escrow. 
The  ground-rent  paid  was  also  paramount  to  the  title  conveyed 
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by  the  deed.  Both  the  claims  satisfied  and  the  ground-rent  may 
fairly  be  considered  a  part  of  the  purchase-money,  and  the  own- 
ers of  them  as  having  rights  not  only  prior,  but  superior,  to  any 
which  John  Tassey,  or  those  claiming  under  him,  had.  The  ad- 
ministrator having  paid  these  claimants,  was  of  course  entitled 
to  stand  in  their  place :  McCurdy*s  Appeal,  6  W.  &  S.  397 ; 
Greiner*s  Estate,  2  Watts  414;  Wallace's  Appeal,  5  Barr  103. 
These  exceptions  are  therefore  overruled. 

So  also  the  third  exception  of  James  Harper  is  not  sustained. 
It  relates  to  the  allowance  made  for  expenses  in  visiting  Phila- 
delphia several  times  to  make  arrangements  for  perfecting  the 
title  to  the  property  sold,  and  to  carry  out  the  order  of  the  Or- 
phans* Court.  Some  of  the  items  appear  large  to  us,  but  the 
auditor  has  allowed  them  as  reasonable,  and  we  cannot  say  that 
he  was  mistaken.  We  are  not  to  disturb  the  report  of  an  audi- 
tor, and  the  decree  of  the  court  confirming  it,  until  we  are  satis- 
fied affirmatively  that  an  error  has  been  committed. 

Nor  do  we  think  the  allowance  of  five  per  cent,  commissions 
on  the  proceeds  of  the  sale  unreasonable  under  the  circum- 
stances. Ordinarily  three  per  cent,  is  a  sufficient  compensation 
for  the  sale  of  real  estate.  But  in  this  case  there  was  much 
more  than  a  sale.  Besides  the  necessity  of  an  application  to  two 
Orphans*  Courts,  prior  claims  had  to  be  settled,  and  money  ad- 
ranced,  in  order  to  obtain  the  title,  and  mortgages  and  judgments 
had  to  be  paia.  The  property  was  at  a  distance  from  the  home 
of  the  administrator,  and  of  a  portion  of  it  a  resale  was  neces- 
sary and  was  made. 

We  pass  now  to  the  exceptions  taken  to  the  distribution  of  the 
fund  raised  by  the  sale  of  the  property  in  Allegheny  City.  Of 
this  the  Mansion  House  brought  ?11,300,  and  the  Anderson 
street  lots  $15,300.  Here  again  we  have  an  exception  to  the 
sum  allowed  to  the  administrator  for  the  expenses  of  the  sales. 
That  more  was  allowed  than  the  actual  cost,  is  not  asserted,  but 
the  complaint  is  that  the  sums  paid  were  excessive.  Whether 
they  were  or  not,  we  cannot  undertake  to  say.  No  evidence  has 
been  submitted  to  show  that  the  charges  made  for  advertising 
were  greater  than  such  as  are  customary,  or  that  the  services 
could  have  been  obtained  for  less. 

The  administrator  next  complains  that  he  was  allowed  only 
two  and  a  half  per  cent,  commissions.  In  the  absence  of  any 
agreement  to  accept  commissions  at  that  rate,  he  would  not  have 
been  entitled  to  more  than  three  per  cent,  on  the  large  sums 
realized  from  the  sales  of  the  property.  That  rate  he  might 
have  claimed.  But  it  was  proved  that  he  had  agreed  to  charge 
only  two  and  a  half  per  cent.,  and  the  auditor  was  therefore  right 
in  allowing  him  no  more. 

It  is  further  objected  by  Harper  that  there  was  error  in  allow- 
6  Wr.— 4 
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ing  to  the  administrator  the  sum  of  $1800,  which  he  had  paid  as 
interest  upon  the  mortgages.  This  is  a  very  ungracious  excep- 
tion, and  the  decision  of  the  auditor  and  of  the  court  was  obvi- 
ously right.  The  payment  was  made  by  Mr.  Robb  after  the 
death  of  the  intestate,  and  before  the  sale  of  the  property.  It 
was  an  advanced  payment.  Now,  Harper  was,  at  most,  only  en- 
titled to  what  remained  of  the  proceeds  of  sale  after  the  satis- 
faction of  the  expenses  and  of  the  prior  liens.  (There  was  sub- 
stantially no  personal  property  of  the  decedent.)  Harper  was 
not  entitled  to  that  remainder  in  addition  to  the  $1800  paid  him 
by  the  administrator.  Yet  he  obtains  both,  if  the  amount  of  the 
advanced  payment  be  not  credited  to  Mr.  Robb.  The  cases  above 
cited  which  show  that  an  administrator  who  pays  a  debt  of  his 
intestate,  is  entitled  in  a  final  distribution  to  stand  in  the  place 
of  the  creditor,  are  in  point  here,  and  they  vindicate  the  report 
of  the  auditor.  That  Mr.  Robb  was  in  possession  of  the  prop- 
erty prior  to  the  sale,  and  received  the  rents,  if  the  fact  was  so, 
is  of  no  importance  to  this  question.  The  mortgagee  had  no 
claim  upon  the  rents,  and  they  were  not  assets  in  the  hands  of 
the  administrator  with  which  to  pay  debts. 

Among  the  numerous  and  minute  exceptions  taken  by  Mr. 
Robb,  we  find  only  one  other  which  requires  us  to  say  anything 
more  than  that  they  are  not  sustained.  The  auditor  has  well 
vindicated  his  decisions.  It  is  insisted,  however,  that  he  should 
have  awarded  out  of  the  fund  to  the  administrator  '$8823.33,  the 
sum  which  Mr.  Robb  paid  in  discharge  of  sundry  mechanics'  liens 
on  the  Anderson  street  lots.  These  payments  were  not  made  by 
him  as  administrator,  but  as  the  successor  of  John  A.  Wills, 
under  the  assignment  in  trust  for  the  benefit  of  creditors,  and  in 
pursuance  of  his  duty  as  trustee.  The  primary  liability  was  not 
upon  the  estate  of  the  mortgagor,  but  upon  that  of  the  trustee. 
Of  course,  the  trustee  having  paid,  and  as  such,  was  not  entitled 
to  have  his  payment  refunded,  and  this,  we  think,  the  Auditor 
has  satisfactorily  shown. 

It  remains  only  to  add  that  there  is  no  sufiScient  reason  for  im- 
posing the  costs  of  the  audit  upon  the  administrator.  There  is 
no  evidence  of  fraudulent  conduct  on  his  part.  The  trusts  com- 
mitted to  him  were  diflScult,  and  embarrassed  by  the  improper 
conduct  of  Wills,  the  assignee — ^improper  conduct  of  which 
Harper,  the  appellant,  must  have  had  knowledge,  and  4n  the 
consequences  of  which,  at  least,  he  voluntarily  participated. 

The  appeal  of  Robert  Robb  is  dismissed  at  the  costs 
of  the  appellant. 

The  appeal  of  James  Harper  is  dismissed  at  the  costs 
of  the  appellant. 
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ISO Sc    291 
Statute  of  Limitations,  barred  hy  Endorsement  of  Payment  on  Note,'-' 
Endarsement  hy  Holder  alone  not  Evidence. 

1.  Endorsements  of  credits  on  a  note,  made  by  a  promissee  before  the  statute 
has  closed  upon  the  right  to  maintain  suit,  are  evidenee  of  corresponding 
payments,  to  remove  the  bar  of  the  statute,  in  Pennsylvania,  though  no  longer 
m  England, — but  they  are  not  evidence  at  all  unless  proved  to  have  been 
made  while  the  statute  was  running. 

2.  To  toll  the  statute  by  evidence  of  a  payment,  it  must  be  proven  unequi- 
vocally that  the  payment  was  made  on  the  claim  in  suit — and  where  that  is 
not  done,  the  juiy  is  not  at  liberty  to  find  the  payment  sufficient. 

3.  The  endorsement  of  payment  in  the  handwriting  of  the  plaintiff  or  pro- 
missee alone  is  not  proper  to  go  to  the  jury. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsit^  brought  May  2l8t  1859,  by 
John  Shaffer  against  Abraham  Shaffer,  on  a  note,  dated  February 
28th  1851,  for  ^72.31,  at  twelve  months,  with  interest.  The 
amount  claimed  was  a  balance  of  $270,'.with  interest,  from  April 
1st  1856. 

The  defendant  relied  on  the  Statute  of  Limitations.  To  take 
the  case  out  of  the  statute,  plaintiff  offered  in  evidence  a  due- 
bill,  authenticated  by  witness,  dated  May  1st  1857,  by  Abraham 
Shaffer  to  John  Shaffer,  for  $17.40,  "  on  settlement  of  a  note  as 
interest,"  together  with  an  endorsement,  in  plaintiff's  hand- 
writing, on  back  of  the  note  in  suit,  also  dated  May  1st  1857, 
"Received  two  years'  interest,  to  April  1st  1857."  Signed  John 
Shaffer. 

Defendant  objected  to  this  evidence  as  incompetent  to  go  to 
the  jury.  But  the  court  admitted  it.  The  defendant  offered  no 
testimony,  but  asked  the  court  to  instruct  the  jury  that  the  evi- 
dence before  them  was  not  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations. 

The  court  (Hampton,  P.  J.)  instructed  the  jury,  pro  forma^ 
to  find  for  plaintiff,  reserving  the  question  of  law,  and  after- 
wards, on  argument,  gave  judgment  against  defendant  on  the 
points  of  law  reserved. 

The  case  was  theteupon  removed  into  this  court  by  the  defend- 
ant, where  the  judgment  of  the  court  below  on  the  points  reserved, 
and  the  admission  in  evidence  of  the  due-bill,  dated  May  Ist 
1857,  were  assigned  for  error. 

J.  W.  F.  White,  for  plaintiff  in  error. — Admissions  which  will 
have  the  effect  of  tolling  the  statute,  must  be  plain,  unambiguous, 
express,  and  distinct :  Berghous  v.  Calhoun,  6  Watts  219 ;  Allison 
V.  James,  9  Watts  880;  Emerson  v.  Miller,  8  Casey  278;  Graham 
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V,  Keys,  5  Casey  189;  Clarke  v.  Maguire's  Administrators,  11 
Casey  269 :  and  must  be  to  the  plaintiff  or  his  agent :  Kyle  v. 
Wells,  5  Harris  286 ;  Gillingham  v.  Gillingham,  5  Harris  302. 
These  authorities  dispose  of  the  case,  so  far  as  the  admissions  of 
Abraham  Shaffer  are  concerned. 

The  due-bill  of  May  1st  1857,  and  the  endorsement  on  the 
note,  were  improperly  sent  to  the  jury.  The  former  did  not 
refer  to  the  latter,  but  to  "a"  note  which  was  ^^ settled,'*  The 
evidence  was  vague,  uncertain,  and  dangerous.  The  credit  on 
the  note  was  in  the  handwriting  of  the  plaintiff,  and  was  within 
the  time  necessary  to  give  validity  to  the  note,  without  proof  of 
when  it  was  put  there :  2  Gr.  Ev.  §  444 ;  Adams  v.  Seitzinger, 
1  W.  &  S.  243 ;  Cremer's  Estate,  6  W.  &  S.  331.  Alone,  neither 
of  them  was  evidence.  Admitted  jointly,  they  were  sufficient,  but 
the  credit  on  the  note  is  valueless  without  proof  of  when  it  was 
made,  which  the  due-bill  does  not  establish,  for  it  mai/  have  been 
made  after  suit  brought.  The  case  stands  then  on.  the  due-bill 
alone,  which  is  insufficient:  Suter  v.  Sheeler,  10  Harris  310; 
Shitler  v.  Bremer,  11  Harris  413 ;  Burr  v.  Burr,  2  Casey  284. 

JE,  H.  Stotve,  for  defendant  in  error,  cited  and  relied  on  Burr 
V.  Burr,  2  Casey  284,  and  argued  that  the  evidence  was  for  the 
jury,  to  whom  the  case  was  properly  submitted,  under  the  ruling 
of  this  court  in  Vanhorn  v.  Scott,  4  Casey  317. 

The  opinion  of  the  court  was  delivered,  October  3l8t  1861,  by 
Strong,  J. — The  question  presented  by  this  record,  is  whether 
the  due-bill  of  Abraham  Shaffer,  dated  May  1st  1857,  and  the 
endorsement  of  the  same  date  on  the  note  in  suit,  made  in  the 
handwriting  of  the  plaintiff,  either  separately  or  together,  take 
the  case  out  of  the  Statute  of  Limitations.  It  is  admitted  that 
payment  of  interest  on  the  note  in  suit,  made  May  Ist  1857, 
would  be  an  answer  to  the  defendant's  plea,  because  such  an  act 
would  have  been  inconsistent  with  any  other  supposition  than 
that  the  defendant  then  acknowledged  his  continued  liability. 
The  question  in  debate  therefore  may  be  stated  thus: — Do  the 
due-bill  and  the  endorsement  furnish  any  evidence,  that  should 
be  submitted  to  a  jury,  from  which  they  might  find  that  the  de- 
fendant paid  interest  on  the  note  in  suit  on  Sie  first  day  of  May 
1857  ?  It  is  clear  that  the  endorsement  alone  was  not  proper  to 
go  to  the  jury.  It  was  in  the  handwriting  of  the  plaintiff,  and 
there  was  no  proof  that  it  was  made  at  the  time  of  its  date, 
unless  such  proof  was  furnished  by  the  due-bill.  Endorsements 
'  made  by  the  promissee,  before  the  statute  has  closed  upon  the  right 
to  maintain  suit,  are  undoubtedly  evidence  of  corresponding 
payments,  to  remove  the  bar  of  the  statute,  in  this  state,  though 
no  longer  in  England^  but  it  has  always  been  held  that  they  are 
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not  evidence  at  all,  unless  proved  to  have  been  made  while  the 
statute  was  running:  Addams  v.  Seitzinger,  1  W.  &  S.  248; 
Cremer's  Estate,  5  W.  &  S.  331.  They  are  evidence  made  by 
a  plaintiff  for  himself,  and  upon  general  principles  would  not  be 
receivable  at  all.  The  exception  is  admitted  because  endorse- 
ments by  the  plaintiff  are  declarations  against  his  own  interest, 
when  made  within  six  years  from  the  promise.  When  made 
afterwards,  the  reason  for  their  admission  entirely  fails.  It  is 
equally  clear  that  the  due-bill  of  itself  was  insufficient  to  prove 
that  interest  was  paid  on  the  note,  at  any  time,  much  less  on  the 
1st  of  May  1857.  The  due-bill  acknowledges  the  defendant's 
indebtedness  to  the  plaintiff  in  $17.40,  "on  settlement  of  a  note 
as  interest."  Now  construing  this  as  an  admission  of  indebted- 
ness for  interest  on  a  note  (the  most  favourable  construction  for 
the  plaintiff),  it  still  does  not  identify  the  note.  It  does  not 
point  plainly  and  unmistakeably  to  that  in  suit.  It  may  have 
been  interest  on  a  different  note.  It  will  not  answer  to  say  that 
this  was  a  question  for  the  jury.  Not  so.  The  modern  autho- 
rities are  uniform  to  the  contrary.  The  statute  itself  does  not 
contemplate  any  removal  of  the  bar  by  an  acknowledgment,  or 
even  a  new  promise.  And  although  such  an  effect  has  been 
allowed  to  them  by  the  courts,  yet  it  is  now  everywhere  held,  that 
*'  where  the  bar  of  the  statute  is  sought  to  be  removed  by  a  new 
promise,  the  promise,  as  a  new  cause  of  action,  ought  to  be  proved 
in  a  clear  and  explicit  manner,  and  be  in  its  terms  unequivocal 
and  determinate:"  2  Greenleafs  Ev.  §  440.  Mr.  Greenleaf  has 
collected  a  considerable  number  of  cases,  and  he  deduces  from 
them  the  doctrine,  that  if  there  be  circumstances  accompanying 
an  acknowledgment,  "  which  repel  the  presumption  of  a  promise 
or  intention  to  pay,  or  if  the  expressions  be  equivocal,  vague,  and 
indeterminate,  leading  to  no  certain  conclusion,  but  at  best  to 
possible  inferences  which  may  affect  different  minds  in  different 
ways,  it  has  been  held  that  they  ought  not  to  go  to  a  jury  as 
evidence  of  a  new  promise  to  revive  the  cause  of  action ;"  §  440. 
This  is  assuredly  settled  in  this  state.  Thus  in  Morgan  v.  Walton, 
4  Barr  321,  which  was  assumpait  for  a  book  account,  the  proof 
was  that  the  defendant  had  said  to  the  son  of  the  plaintiff,  "  I 
owe  your  father,  but  tell  your  father  I  cannot  pay  him  this  fall, 
nor  before  next  spring ;  but  next  spring  I  intend  to  settle  with 
your  father,  and  pay  him  what  I  owe  him.  Either  pay  him  what 
I  owe  him,  or  his  account.'*  The  witness  was  not  sure  which. 
This  was  held  insufficient,  because  it  left  an  uncertainty  whether 
the  debtor  referred  to  the  part  of  the  account  not  barred  by  the 
statute,  or  to  the  whole  together.  In  Suter  v.  Sheeler,  11  Harris 
308,  it  was  held  that  if  the  evidence  proves  no  recognition  of  an 
amount,  or  of  the  instrument  of  indebtedness,  or  other  circum- 
stances of  identification,  the  debt  in  suit  cannot  be  regarded  as 
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revived.  A  similar  doctrine  was  held  in  Shitler  v.  Bremer,  11 
Harris  413.  In  Burr  v.  Burr,  2  Casey  284,  the  evidence  was 
that  the  plaintiff,  who  sued  on  a  note,  had  said  to  the  defendant, 
"  Israel,  can  thee  let  me  have  a  little  money  on  that  note  which 
I  hold  of  thine  ?*'  To  which  he  replied,  "  How  much  would  thee 
like,  mother?"  Upon  her  answering,  "four  or  five  dollars,'*  he 
gave  her  seven,  saying,  "Is  that  suflScient?"  She  answered, 
"It  is  for  the  present.'*  This  was  ruled  insufiBcient,  because  it 
was  not  proved  unequivocally  that  the  payment  was  made  on  the 
note  in  suit.  This  court  held,  therefore,  that  the  jury  were  not 
at  liberty  to  find  that  it  was.  The  evidence  was  more  direct  and 
pointed  in  that  case  than  it  is  in  the  present.  These  rulings 
abundantly  prove  that  the  due-bill  given  in  evidence  by  the  plain- 
tiff, could  not  avail  to  take  his  case  out  of  the  statute.  It  did 
.  not  prove  that  a  payment  was  made  on  the  note  in  suit  on  the 
1st  of  May  1857. 

And  if  it  did  not  prove  a  payment  on  the  note  then,  how  could 
it  prove  that  the  endorsement  by  the  plaintiff  was  then  made  ? 
The  endorsement  is  important  only  as  evidence  of  a  payment, 
•for  it  is  a  payment  and  not  an  endorsement  which  constitutes  an 
acknowledgment.  The  defendant's  declaration  made  in  his  due- 
bill,  is  entirely  consistent  with  the  endorsement  having  been 
made  even  after  suit  was  brought.  When  a  plaintiff  offers  his 
own  declarations  as  evidence  to  rebut  the  plea  of  the  statute,  he 
must  show  that  they  were  made  when  it  was  against  his  interest 
to  make  them.     He  must  not  leave  this  to  inference,  or  in  doubt. 

We  think,  therefore,  the  court  erred  in  entering  judgment 
upon  the  reserved  points  for  the  plaintiff. 

The  judgment  is  reversed,   and  judgment  is  entered 
upon  the  reserved  points  for  the  defendant. 


^        Pittsburgh  and  Connellsville  Eailroad  Companj^ 

versus  Stewart 

Liahxlity  of  Corporator  inferred  from  his  Acts  and  Declarations. —  OH- 
ginal  Subscription,  how  affected  hi/  new  Contract  with  Corporation. — 
Conditional  SubscriptionSy  when  valid. —  Corporation,  how  far  bound 
hy  Act*  of  President. — Estoppel  in  pais. 

1.  Where  a  subscriber  to  the  capital  stock  of  a  railroad  company,  who  has 
been  released  from  the  obligation  of  his  subscription,  subsequently  votes  at  an 
annual  election  for  directors,  was  himself  elected  a  director,  acts  as  director 
and  as  stockholder,  and  pays  money  to  the  company — his  acts  are  evidence 
of  a  subscription  of  some  kind,  and,  in  the  absence  of  proof  of  a  special 
contract,  warrant  the  inference  that  he  had  re-assumed  his  original  obligation. 
But  they  are  shorn  of  their  importance  where  a  special  contract  accounting 
for  them  is  shown. 
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2.  Eyen  if  the  original  subscription  had  not  been  released,  a  new  contract 
between  the  company  and  the  subscriber,  authorizing  him  to  pay  in  materials 
at  a  future  time,  instead  of  cash  on  call,  would  supersede  the  original  contract. 

3.  Sob^riptions  made  before  a  company  is  organized,  must  be  uncondi- 
tional. But  after  the  organisation  the  company  may  stipulate  with  subscri- 
bers that  they  may  pay  in  any  manner  mutually  agreed  on ;  and  it  can  enforce 
a  subscription  only  according  to  its  conditions. 

4.  The  act  of  the  president  of  an  incorporated  company,  in  accepting  con- 
ditional subscriptions,  is  binding  on  the  company. 

5.  A  payment  by  the  subscriber  in  cash  without  call,  after  a  special  contract 
that  he  might  pay  in  materials,  will  not  estop  him  from  setting  up  that  con- 
tract as  a  defence  against  a  claim  to  the  payment  of  the  whole  subscription  in 
cash. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  asaumpsit^  brought  by  the  Pittsburgh 
and  Connellflville  Railroad  Company  against  Andrew  Stewart,  to 
recover  a  balance  alleged  to  be  due  from  him,  on  account  of  his 
subscription  for  one  hundred  and  fifty  shares  of  the  capital  stock 
of  the  company. 

The  company  was  incorporated  by  the  Act  of  8d  of  April 
1837,  revived  by  the  Act  of  18th  April  1843,  and  obtained  its 
charter  on  the  11th  of  June  1846.  The  defendant,  on  the  8th 
day  of  June  1847,  subscribed  for  one  hundred  and  fifty  shares, 
at  $50  per  share.  On  the  28th  day  of  November  1848,  he  gave 
his  proxy  to  vote  at  the  annual  election  for  directors,  and  at  a 
meeting  of  the  stockholders  was  elected  a  director.  In  June 
1853,  he  voted  in  person  for  the  acceptance  of  the  supplement 
to  the  company's  act  of  incorporation,  passed  18th  April  1853, 
and  of  the  subscription  of  Allegheny  county  for  $750,000  to  the 
capital  stock  of  the  company.  From  this  date  up  to  December 
1856,  he  voted  at  stockholders'  meetings,  and  acted  as  a  director 
of  the  company,  and  on  the  4th  day  of  November  1853,  paid  in 
cash  $375  on  account  of  his  subscription,  being  $2.50  on  each 
of  the  one  hundred  and  fifty  shares  subscribed  for. 

The  defence  was,  that  in  November  1847,  the  road  was  aban- 
doned, and  that  from  1848  to  1852,  the  company  released  money 
subscriptions  to  its  stock ;  that  a  short  time  after  the  election  of 
what  was  known  as  the  Larimer  board,  in  December  1847,  de- 
fendant wished  to  be  released  from  his  subscription ;  that  Larimer, 
the  president,  prevailed  on  him  to  retain  it,  and  told  him  if  he 
would,  that  the  company  would  take  the  amount  of  subscription 
in  cross-ties,  when  the  road  should  be  made  through  defendant's 
lands  in  the  mountains ;  and  that  at  a  subsequent  conversation 
between  Larimer  and  Stewart,  at  the  time  the  chief  engineer  was 
elected  (July  7th  1853),  Larimer  said  they  would  now  push  the 
road  through,  and  referred  defendant  to  the  engineer  for  the  size 
of  the  ties,  and  afterwards  proceeded  to  cut  some  of  them.. 

The  positions  taken  by  plaintiff  were,  first,  that  the  subscription 
was  unconditional ;  that  defendant  could  have  released  himself 
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at  any  time,  but  instead  of  so  doing  he  did  not  transfer  his  stock 
to  the  company,  and  depended  upon  the  verbal  promise  of 
Larimer;  that  whatever  the  understanding  or  agreement  was 
between  him  and  Larimer,  it  was  not  binding  on  the  company, 
their  directory  never  having  made  or  ratified  any  such  agreement 
with  him,  and  in  opposition  to  such  an  agreement  defendant  gave 
his  own  interpretation  to  his  subscription,  by  paying  ?2.60  on 
each  share  of  the  one  hundred  and  fifty  shares,  at  a  subsequent 
period,  to  wit,  4th  November  1853. 

On  the  trial  the  testimony  of  Larimer,  and  of  Hill,  one  of  the 
directors,  was  offered  by  the  defendant,  and  admitted  by  the 
court  under  exception. 

The  plaintifi*s  requested  the  court  to  charge  the  jury: — 

1.  That  acts  of  participation  upon  the  part  of  Mr.  Stewart, 
such  as  voting  at  the  annual  election  for  officers,  acting  as  director 
of  the  board,  paying  money  upon  his  subscription,  &c.,  is  such 
acquiescence  and  assent  as  will  bind  him,  and  estop  him  from 
setting  up  the  defence  that  he  was  discharged  by  the  action  of 
the  board  authorizing  any  of  the  stockholders  to  withdraw. 

2.  The  contract  made  with  Larimer,  saving  the  original  terras 
of  subscription,  was  made  with  a  party  having  no  authority  either 
from  the  Act  of  Assembly  creating  the  corporation,  or  from  the 
corporation  itself,  and  was  therefore  in  no  way  binding  upon  the 
company. 

3.  The  defendant  having  stated  his  determination  to  with- 
draw from  the  company  to  Mr.  Larimer,  in  the  presence  of  some  of 
the  board  of  directors,  who  were  not  in  session  at  the  time,  gives 
the  promise  of  Larimer,  at  that  time,  to  take  the  subscription  in 
cross-ties,  no  more  force  than  if  made  in  the  presence  of  persons 
who  were  not  directors  of  said  railroad  company. 

4.  The  fact  of  Mr.  Stewart  having  paid  the  first  instalment 
of  his  stock  in  cash,  according  to  nis  subscription,  after  the 
occurrence  of  all  the  facts  which  he  now  claims  to  have  dis- 
charged him,  is  such  an  act  of  acquiescence  and  assent  as  would 
necessarily  lead  the  company  to  believe  that  he  intended  to 
comply  with  said  subscription,  and  he  cannot  now  set  up  the 
defence  that  he  was  acting  in  pursuance  of  the  arrangement  with 
Larimer. 

5.  The  plaintiffs  having  shown  the  original  subscription,  to- 
gether with  such  unequivocal  assent  by  defendant,  from  time  to 
time,  to  the  corporate  policy  and  action  of  the  company,  they 
are  entitled  to  recover  what  is  duo  and  unpaid  upon  such  sub- 
scription. 

The  court  below  (Gilmore,  P.  J.),  in  the  general  charge,  refused 
to  give  the  instruction  prayed  for  in  the  first,  second,  third,  and 
fifth  points,  and  answered  the  fourth  as  follows : — 

"  This  payment  of  $2.50  on  the  subscription,  is  said  to  be  the 
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amount  or  per  centage  required  to  be  paid  at  the  time  of  sub- 
scription ;  if  this  is  so,  the  payment  could  be  referred  to  this. 
But  suppose  it  to  be  otherwise,  and  inconsistent  with  the  arrange- 
ment as  proved  by  Hill  and  Larimer,  it  would  have  only  the  effect 
of  impeaching  their  evidence ;  and  we  are  free  to  instruct  you 
that  were  it  not  for  this  alleged  understanding  with  Larimer,  it 
would  be  full  confirmation  of  the  original  subscription.*' 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  defendant ;  whereupon  the  plaintiff  sued  out  this 
writ,  and  assigned  for  error  the  refusal  by  the  court  below  to 
instruct  the  jury  as  requested  in  the  first,  second,  third,  and  fifth 
points ;  in  answering  the  fourth  point  argumentatively,  evasively, 
and  contrary  to  law ;  and  in  receiving  the  testimony  of  Larimer 
and  Hill. 

Sewell  ^  Fuller^  for  plaintiffs  in  error. 

Uwinffy  Patterson  ^  Sowell,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  28th 
1861,  by 

Strong,  J. — On  the  8th  of  June  1847,  the  defendant  subscribed 
for  one  hundred  and  fifty  shares  of  the  capital  stock  of  the  Pitts- 
burgh and  Connellsville  Railroad  Company.  In  November  and 
December  of  the  same  year,  by  certain  acts  and  resolutions  of 
the  company,  which  it  is  not  necessary  now  to  enumerate  or 
describe,  he,  in  common  with  other  subscribers  for  stock,  was 
released  from  the  obligation  of  his  subscription.  That  the  effect 
of  the  action  of  the  company  was  such  a  release,  was  ruled  in 
McCully  V.  the  plaintiffs  in  this  case,  8  Casey  25,  and  it  has 
not  been  controverted  here.  But  the  plaintiffs  on  this  trial  sub- 
mitted evidence,  from  which  they  contended  the  jury  might  infer 
a  renewed  subscription  by  the  defendant,  or  a  resumption  of  the 
obligation  of  June  8th  1847,  from  which  he  had  been  discharged. 
They  showed  that  in  November  1848,  he  voted  by  proxy  at  an 
annual  election  for  directors ;  that  he  was  himself  elected  a 
director ;  that  he  acted  as  such,  and  as  a  stockholder,  down  to 
December  1856,  and  that  on  the  first  day  of  November  1853, 
before  any  call  for  instalments  on  stock  were  made,  he  paid  $375. 
These  acts  were  doubtless  cogent  evidence  of  a  subscription  of 
some  kind,  and  in  the  absence  of  proof  of  a  special  contract, 
they  would  have  warranted  the  jury  in  inferring  that  the  defend- 
ant had,  after  his  release  in  November  or  December  1847, 
assumed  afresh  the  obligation  to  take  one  hundred  and  fifty 
shares,  and  of  course  to  pay  for  them  in  cash,  according  to  the 
calls.  Such  acts  could  have  been  accounted  for  on  no  other  sup- 
position than  that  there  was  an  existing  engagement  of  that 
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nature.  But  they  are  shorn  of  their  importance  by  the  fact 
that  there  was  a  special  contract,  accounting  for  them  all ;  an 
express  contract  of  conditional  subscription  to  which  they  are 
referable.  The  defendant  proved  that  after  his  release  from  his 
subscription  of  July  .8th  1847,  and  before  any  of  those  acts  from 
which  an  unconditional  obligation  is  sought  to  be  inferred,  it 
was  agreed  between  him  and  General  Larimer,  the  president  of 
the  company,  that  if  he  would  continue  his  subscription  the  com- 
pany wt)uld  receive  payment  for  it  in  cross-ties,  when  the  rail- 
road should  be  made  through  his  land,  and  that  upon  these 
conditions  he  assented  to  holding  the  stock.  If  there  was  such 
a  contract  between  the  parties,  it  fully  accounts  for  the  defend- 
ant's subsequent  action  as  a  stockholder  and  director  of  the 
company,  and  leaves  no  room  for  an  implication  of  a  different 
contract.  The  law  will  not  permit  a  contract  to  be  implied  when 
there  is  one  expressed.  '*  JExpressum  facit  ceasare  taciturn'*  is  an 
acknowledged  maxim,  both  of  the  law  and  common  sense.  It 
was  said  by  Lord  Kenyon,  in  Cutter  v.  Powell,  6  Term  Rep. 
324,  **  Where  there  is  an  express  contract  between  the  parties, 
none  can  be  implied."  It  matters  not  to  this  case  whether  the 
evidence  relied  upon  by  the  plaintiffs  be  regarded  as  a  founda- 
tion for  the  implication  of  a  contract,  or  as  instruments  of  proof 
of  an  express  one.  Even  if  the  defendant  never  was  released 
from  the  old  subscription  made  on  the  8th  of  June  1847,  yet  if 
the  contract  made  with  General  Larimer,  in  November  or  Decem- 
ber of  that  year,  was  not  unauthorized,  if  it  was  a  valid  contract,  it 
amounted  to  a  substitution  of  the  duty  to  pay  in  cross-ties  at  a 
time  not  yet  arrived,  in  lieu  of  the  duty  to  pay  in  cash  on  call. 
The  only  substantial  question  in  the  case,  therefore,  is,  whether 
that  special  contract  was  binding  on  the  company. 

It  is  no  longer  to  be  doubted  that  an  incorporated  company, 
nfter  it  has  obtained  its  letters  patent,  and  effected  its  organiza- 
tion, may  receive  conditional  subscriptions  to  its  stock.  It  may 
stipulate  with  subscribers  that  they  may  pay  in  any  manner 
mutually  agreed  on,  and  it  can  enforce  a  subscription  only 
according  to  its  conditions.  Not  so  with  subscriptions  made 
before  a  company  is  organized.  They  must  be  unconditional. 
There  is  no  authority  existing  anywhere  to  receive  them  upon 
terms,  or  to  vary  the  mode  of  payment.  This  difference  is  a 
well-recognised  one  in  our  law,  as  well  as  in  the  law  of  other 
states.  Clearly,  then,  the  plaintiffs,  who  were  an  organized 
company  in  November  1847,  with  letters  patent  already  obtained, 
could  engage  with  the  defendant  that  if  he  would  hold  on  to  his 
subscription,  or  renew  it  (it  having  ceased  to  be  binding),  he 
might  pay  it  by  furnishing  materials  for  their  road,  and  pay  it 
when  the  road  should  be  extended  to  his  land.  And  if  the 
plaintiffs  did  thus  engage,  they  cannot  enforce  payment  in  cash, 
nor  payment  before  the  time  appointed. 
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It  is  objected,  however,  that  the  special  contract  made  with 
General  Larimer,  by  which  the  defendant  agreed  to  hold  the 
stock  on  condition  that  payment  might  be  made  in  cross-ties,  was 
not  binding  on  the  company  for  want  of  authority  in  General 
Larimer  to  make  it.  If  not,  then  it  was  not  binding  on  the 
defendant,  for  both  parties  must  be  bound,  or  neither.  Yet  it 
was  in  form,  at  least,  an  express  contract,  and  it  therefore  neces- 
sarily precluded  the  implication  of  any  other,  as  we  have  seen. 
But  it  cannot  be  maintained  that  the  act  of  General  Larimer 
was  not  binding  on  the  company.  He  was  the  president.  The 
contract  was  made,  as  one  of  the  witnesses  testified,  in  the  room 
where  the  board  of  directors  met,  at  the  first  or  second  meeting 
after  General  Larimer  was  elected,  when  the  board  was  entering 
into  session  or  had  been  in  session.  A  number  of  the  directors 
were  present.  A  large  number  knew  of  the  arrangement,  and 
approved  it.  The  witness  could  not  say  how  many  were  present, 
but  he  testifies  that  all  may  have  been,  and  that  the  principal 
part  knew  and  approved  of  the  arrangement.  Some  two  or  three 
months  afterwards  the  board  adopted  a  resolution  ratifying  and 
confirming  all  contracts  and  agreements  which  General  Larimer 
had  made,  and  subsequently  the  defendant  was  instructed  to  go 
on  and  make  the  ties,  which  he  did,  until  the  instructions  were 
countermanded.  Under  these  circumstances,  and  with  this  evi- 
dence in  view,  the  court  could  not  have  instructed  the  jury,  as 
they  were  requested,  that  the  contract  did  not  bind  the  company. 
Without  any  evidence  of  approval  by  the  directors,  such  instruo* 
tion  would  have  been  erroneous.  Had  the  president  given  a 
promissory  note  in  the  name  of  the  company,  it  will  hardly  be 
insisted  that  the  holder  must  in  the  first  instance  have  given  evi- 
dence to  show  that  he  had  authority  to  give  it.  Authority  would 
be  presumed.  Much  more,  when  the  stock  of  the  company  was 
untaken,  might  he  receive  a  conditional  subscription,  which,  if 
accepted  by  the  company,  must  be  taken  with  its  attendant  con- 
ditions. 

Nor  was  the  court  in  error  in  refusing  to  charge  that  the  pay- 
ment by  the  defendant  of  $375,  after  the  special  contract  with 
the  company  through  General  Larimer,  estopped  him  from  set- 
ting up  that  contract  as  a  defence  against  a  claim  to  the  pay- 
ment of  the  whole  subscription  in « cash.  It  was  not  paid  in 
answer  to  any  call,  for  no  call  had  then  been  made.  At  most, 
then,  the  payment  was  only  an  act  to  which  he  was  not  compella- 
ble, if  the  contract  was  proved.  The  plaintiffs  lost  nothing  by 
the  payment,  and  it  could  not  therefore  work  an  estoppel.  The 
defendant  might  have  paid  all  in  cross-ties.  He  paid  some  when 
not  called  for  in  money,  but  did  not  thereby  assume  an  obliga- 
tion thus  to  pay  all. 

The  judgment  is  aflSrmed. 
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Allegheny  City's  Appeal. — Tassey's  Estate. 

Municipal  Liens  in  AUefjheny  County, — Divested  by  Judicial  Sale  of 
Property  hound  by  tliem. 

1.  The  Act  of  3d  February  1824,  enactine  that  manicipal  assessments  in 
the  city  and  county  of  Philadelphia  should  nave  priority  over  all  other  liens, 
&c.,  was  extended  to  Allegheny  county  by  Act  of  5th  April  1844,  and  is  the 
general  law  governing  municipal  liens  in  the  latter  county. 

2.  Under  this  general  law  tnese  lions  are  divested  by  a  judicial  sale  of  the 
property  on  which  they  are  assessed. 

'^.  The  special  Acts  of  5th  April  1849.  P.  L.  341.  8th  April  1851.  P.  L.  371, 
and  30th  May  1852,  P.  L.  204,  do  not  change  the  law  in  this  respect.  The 
assessnicnts  authorized  by  those  acts  are  discharged  by  a  judicial  sale  of  the 
property,  so  far  as  the  money  realized  from  the  sale  will  pay  the  same. 

4.  The  phrase — '*  s/iall  be  and  remain  a  lien  uiUil  paid  and  satisjied"  dis- 
cussed. 

Appeal  from  the  decree  of  the  Orphans'  Court  of  Allegheny 
county. 

This  was  an  appeal  by  the  Mayor,  Aldermen,  and  Citizens  of 
Allegheny,  from  the  decree  of  the  Orphans'  Court,  confirming 
the  report  of  the  auditor  on  the  account  of  Robert  Robb,  admin- 
istrator of  John  Tassey,  deceased. 

In  pursuance  of  an  order  of  the  Orphans*  Court,  the  real 
estate  of  the  deceased  was  sold  by  the  administrator.  On  a  por- 
tion of  it,  which  was  situate  in  Allegheny  City,  there  were  liens 
filed  for  grading  and  paving,  under  the  Acts  of  Assembly  enacted 
for  that  purpose.  The  auditor,  in  his  report,  decided  that  these 
liens  were  not  divested  by  the  Orphans'  Court  sale,  and  refused 
to  distribute  any  portion  of  the  proceeds  of  sale  in  satisfaction 
thereof.  Exceptions  were  filed  to  this  report,  which  on  hearing 
were  dismissed  by  the  Orphans'  Court,  and  the  report  confirmed 
absolutely.  The  case  was  thereupon  removed  into  this  court,  as 
above  stated,  where  the  decree  of  the  court  below  was  assigned 
for  error. 

The  case  was  argued  by  S,  SchoyeVy  Jr»j  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Strong,  J. — By  an  Act  of  Assembly  passed  February  3d  1824, 
it  was  enacted,  that  all  taxes,  rates,  and  levies  thereafter  lawfully 
assessed  in  the  city  or  county  of  Philadelphia  on  real  estate 
situate  therein,  should  be  a  lien  on  the  real  estate  on  which  they 
might  be  assessed,  together  with  all  authorized  additions  to  and 
charges  on  said  taxes,  &c.,  and  it  was  further  enacted  that  the 
said  lien  should  have  priority  to,  and  be  fully  paid  and  satisfied 
before  any  recognisance,  mortgage,  judgment,  &c.,  with  which 
the  said  real  estate  might  become  charged  after  the  passage  of 
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the  Act.  This  enactment  was  treated  as  embracing  a  municipal 
claim  for  laying  water  pipes,  in  Northern  Liberties  v.  Swain,  1 
Harris  113.  On  the  5th  of  April  1844,  it  was  extended  to 
Allegheny  county,  and  declared  to  apply  to  taxes,  rates,  and  levies 
for  either  state,  county,  or  corporation  purposes,  except  water- 
rents.  Did  the  appellants'  claim  to  participate  in  the  distribution 
of  the  proceeds  of  sale  of  the  Anderson  street  lots  rest  upon 
this  Act  of  Assembly,  they  would  not  be  denied  to  have  a  good 
case,  especially  if  liens  for  the  expenses  of  grading  and  paving 
are  to  be  regarded  assessments  of  taxes,  rates,  and  levies  in  the 
sense  used  by  the  legislature.  Their  claim  is  for  the  expense  of 
grading  and  paving  the  streets  in  front  of  the  property  sold,  and 
it  was  filed  in  the  Court  of  Common  Pleas  on  the  6th  of  October 
1852.  The  claims  which  were  made  liens  by  the  Act  of  February 
3d  1824,  extended  to  Allegheny  county  in  1844,  were  payable 
out  of  the  proceeds  of  a  judicial  sale  of  the  property  upon  which 
they  were  assessed.  A  judicial  sale  discharged  the  lien,  and 
turned  the  municipal  corporation  over  to  a  resort  to  the  fund 
raised  by  a  sale :  Northern  Liberties  v.  Swain,  1  Har.  113.  The 
public  were  supposed  to  have  been  secured  by  the  provision  which 
made  such  claims  prior  liens  to  all  others,  without  regard  to  the 
time  when  the  liens  originated. 

There  are,  however,  other  Acts  of  Assembly  which  are  mate- 
rial to  this  case.  On  the  6th  of  April  1849,  the  city  councils 
of  Allegheny  City  were  authorized  by  law,  on  the  petition  of  not 
less  than  two-thirds  of  the  number  of  any  owners  of  lots  abutting 
on  any  street,  lane  or  alley,  to  grade  and  pave  such  street,  &c., 
and  levy  a  special  tax  for  defraying  the  costs  and  expenses  by 
an  equal  assessment  upon  the  lots,  according  to  the  frontage :  P. 
L.  1849,  p.  341.  By  the  second  section  of  the  act  it  was  de- 
clared that  all  taxes  and  assessments  levied  by  virtue  of  it,  shall 
be  a  lien  upon  the  real  estate  upon  which  they  may  be  assessed, 
from  the  time  of  filing  such  petition  or  making  such  assessment, 
until  it  shall  be  fully  paid  and  satisfied.  Then  followed  the  Act 
of  April  8th  1851,  P.  L.  371,  which  authorized  grading  and  pav- 
ing permanent  streets  without  any  petition  of  lot-owners.  This 
was  also  followed  by  the  Act  of  May  30th  1852,  the  main  object 
of  which  was  to  provide  a  mode  in  which  the  costs  and  expenses 
of  grading  and  paving  might  be  collected.  The  third  section 
enacted  the  provision  that  the  costs  and  expenses  shall  be  and 
remain  a  lien  on  the  property,  &c.,  from  the  time  mentioned  in 
the  second  section  of  the  aforesaid  act  (that  of  1849),  until 
fully  paid  and  satisfied,  and  the  act  declared  that  the  costs  and 
expenses  shall  be  recoverable  by  scire  facias,  as  debts  secured  by 
mortgage  are  recoverable.  It  was  under  these  acts  that  the 
work  was  done  and  the  claim  of  the  appellants  filed.  The  audi- 
tor, while  admitting  the  general  principle  that  all  liens  are  dis- 
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charged  by  a  judicial  sale,  was  of  opinion  that  such  liens  as 
these  are  exceptions  from  the  rule,  because  the  legislature  has 
declared  that  the  costs  and  expenses  of  jading  and  paving, 
^^  shall  be  and  remain  a  lien  until  fully  paid  and  satisfied."  But 
is  this  provision  anything  more  than  giving  to  the  lien  unlimited 
duration?  When  the  property  has  been  sold  at  a  judicial  sale 
for  more  than  enough  to  pay  and  satisfy  the  municipal  claim,  as 
in  this  case,  why  should  an  exception  be  admitted  needlessly  to 
the  acknowledged  rule  that  all  liens  are  discharged  ?  Why  is  not 
such  a  sale  payment  and  satisfaction  within  the  meaning  of  the 
act  ?  Why  should  a  second  sale  of  the  property  be  necessary  ? 
If  it  be  said  because  those  municipal  claims  are  statutory  liens 
— we  answer :  so  are  liens  under  the  Act  of  1824 ;  so  are  me- 
chanics* liens,  and  yet  they  are  discharged  by  a  judicial  salck 
Undoubtedly  the  legislature  intended  to  throw  around  such  claims 
the  amplest  protection.  They  have  done  so  by  giving  to  the 
lien  indefinite  duration,  and  giving  to  it  priority  under  the  Act 
of  1824,  for  this  last-named  Act  is  not  repealed  by  the  Acts  of 
1849, 1851,  and  1852.  It  is  suggested  that  there  is  peculiar  sig- 
nificance in  the  words  of  the  enactment  "  shall  be  and  remain" 
a  lien  until  paid  and  satisfied,  but  the  same  words  are  found  in 
the  Act  of  16th  April  1840,  §  10,  which  provided  for  the  security 
and  collection  of  claims  of  the  incorporated  districts  of  the  county 
of  Philadelphia,  P.  L.  1840,  412,  yet  they  are  discharged  by  any 
judicial  sale,  unless  the  proceeds  are  insufficient  to  pay.  It  re- 
quired another  Act  of  Assembly  to  prevent  their  being  dis- 
charged, even  when  there  was  a  deficiency  :  Act  of  March  11th 
1846,  §  6,  P.  L.  115.  In  partition  in  the  Orphans'  Court,  the 
widow's  share  of  the  valuation,  it  is  directed,  "  shall  be  and  re- 
main" charged.  This,  it  is  true,  is  held  to  be  a  permanent  lien, 
but  not  so  much  on  account  of  those  words  of  the  statute,  as  on 
account  of  the  character  of  the  debt,  a  liability  to  make  annual 
payments  for  an  indefinite  period,  during  the  life  of  the  widow. 
These  municipal  claims  are  certain  in  amount  and  immediately 
payable.  They  ought  not  to  be  held  permanent  liens  in  the 
absence  of  the  clearest  indication  that  such  is  the  legislative  will. 
If  they  must  be  so  regarded,  the  inconvenience  is  not  small, 
either  to  the  municipal  corporation  itself,  or  to  those  having 
claims  upon  the  land  sold.  A  fixed  lien  necessarily  preserves  all 
liens  which  precede  it :  Mix  v.  Ackla,  7  Watts  316,  and  its  kin- 
dred cases.  We  think,  therefore,  the  auditor  erred  in  disallow- 
ing the  claims  of  the  appellants. 

And  now,  to  wit,  November  29th  1861,  it  is  ordered  and 
decreed  that  the  decree  of  the  Orphans'  Court  be 
amended  by  awarding  to  the  Mayor,  Aldermen,  and 
Citizens  of  Allegheny  the  sum  of  $236.15,  the  amount 
of  principal,  interest  to  July  16th  1858,  the  day  of 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  63 

[Allegheny  City's  Appeal.] 

sale,  and  costs  of  the  claims  for  grading  and  paving 
(Nos.  891  and  893,  October  Term  1862),  the  said  sum 
to  be  taken  from  the  amount  awarded  to  James  Harper ; 
and  with  this  correction,  the  decree  of  the  Orphans' 
Court  is  affirmed. 


Darlington  and  Wife  versus  The  Commonwealth  for 
use  of  the  City  of  Allegheny. 

Streets^  dedication  of  to  Public  Use. — Private  Town  Plot  not  admissible 
to  affect  Rights  of  the  Public  acquired-  by  User, —  Construction  of  City 
Ordinance  as  to  width  of  Pavements  and  Cartways. — Right  of  Cor » 
poration  to  pave  Streets  dedicated  by  Owner  to  Public  Use. 

1.  A  city  street,  which  had  been  thrown  open  to  the  public  and  used  as  a 
highway  for  many  years,  though  not  of  uniform  width,  was  graded  and  paved 
as  a  forty  feet  street  by  the  city,  though  in  places  of  a  less  width,  and  a  lien 
filed  for  the  costs  and  expenses  assessed  against  the  property  of  an  adjoining 
lotowner.  On  the  trial  of  a  scire  facias  thereon,  a  private  draft,  made  a  few 
years  before  the  trial  and  retained  by  a  tenant  of  defendants,  was  offered  to 
show  that  the  street  dedicated  to  public  use,  was  of  a  less  and  a  uniform 
width.  Held,  that  the  draft  was  not  evidence  as  to  the  dedication  of  the  ground 
thrown  open,  and  that  it  was  properly  rejected  by  the  court  below. 

2.  Where  the  city  ordinance  required  streets  of  forty  feet  in  width,  to  have 
twenty-four  feet  of  cartway  and  sixteen  feet  of  sidewalks,  and  the  ordinance 
was  followed  where  the  street  was  of  that  width,  but  not  where  it  was  of  less 
width,  the  corporation  could  nevertheless  recover:  for  where  the  street  was  not 
of  the  width  required  by  the  ordinance,  the  ordinance  did  not  apply. 

3.  If  the  ground  so  thrown  open  and  used  as  a  highway  had  been  dedicated 
to  public  use,  the  city  had  a  rignt  to  grade  and  pave  it,  and  recover  the  assess- 
ment therefor  from  defendants,  whether  it  was  a  forty  feet  street  or  not:  and  it 
was  not  error  in  the  court  below,  so  to  instruct  the  jury,  leaving  the  questions 
as  to  the  dedication  of  the  ground  graded  and  paved,  and  the  width  of  the 
street  dedicated,  as  matters  of  fact  fur  the  jury. 

Error  to  the  District  Court  of  Allegheny  county. 
This  was  a  scire  facias  against  William  M.  Darlington  and 
wife,  founded  upon  a  municipal  claim  for  the  costs  and  expenses 
of  grading  and  paving  Perry  street,  in  the  city  of  Allegheny, 
opposite  a  lot  of  Mrs.  Darlington.  The  defendants  pleaded  nul 
(iel  recordf  that  the  claim  was  not  filed  within  the  time  required 
by  the  Act  of  Assembly,  and  payment  with  leave,  &c.  The  case 
was  this : — 

An  ordinance  for  the  grading  and  paving  this  street  was  duly 
passed  by  the  councils  of  the  city,  on  the  12th  of  August  1856, 
and  recorded  in  the  office  for  recording  deeds,  in  accordance 
with  the  Act  of  Assembly.  In  pursuance  of  the  provisions  of 
this  ordinance,  the  grading  and  paving  of  this  street  and  side- 
walks were  put  under  contract  on  the  19th  day  of  August  1856. 
The  work  was  completed  according  to  the  terms  of  the  agree- 
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ment,  and  accepted  by  the  city,  and  the  assessment  regularly 
made  on  the  19th  of  August  1857.  A  bill  was  presented,  and 
demand  made  of  the  defendants  on  the  10th  of  March  1858. 
Payment  having  been  refused,  a  statement  was  filed  on  the  2d 
of  April  1859,  for  $874.27,  as  follows,  viz.,  grading  and  paving 
cartway,  $625.83  ;  grading  and  paving  sidewalks,  $131.94;  and 
curbing,  $116.50.  The  work,  it  appears  from  the  statement, 
was  commenced  in  October  1856,  and  finished  in  October  1857, 
No  objection  or  complaint  was  made  as  to  the  character  of  the 
work,  or  the  price  paid  by  the  city. 

It  was  not  claimed  in  this  case  that  the  city  ever  laid  out  this 
street,  under  the  authority  conferred  by  the  Act  of  Assembly, 
but  that  it  was  dedicated  by  the  owner  of  the  ground  to  public 
use,  as  early  as  1831  or  1832,  and  had  been  used  as  a  public  high- 
way ever  since, — and  that  finding  it  so  dedicated,  the  plaintiflFs 
proceeded  to  grade  and  pave  it  as  before  described. 

The  defendants'  counsel  contended  that  there  was  no  such 
dedication  of  this  street  as  would  justify  the  plaintiffs  in  grading 
and  paving  as  they  have  done,  and  in  charging  the  defendants 
therefor.  The  main  question  in  the  cause  was,  what  amounts  to 
a  dedication,  and  how  it  may  be  proved? 

On  the  trial,  the  defendants  offered  a  plan  of  lots,  made  in 
1853,  by  Augustus  Shoop  for  Jacob  Dellenbaugh,  on  which  the 
width  of  Perry  street  was  designated  in  handwriting  unknown  to 
the  witness.  This  was  objected  to  by  the  plaintiffs'  counsel, 
because  it  had  never  been  recorded,  nor  had  the  city  any  notice 
of  its  existence,  and  because  also,  it  did  not  tend  to  rebut  the 
plaintiffs'  evidence.  The  court  below  sustained  the  objection  and 
rejected  the  evidence ;  which  was  assigned  here  for  error. 

The  defendants  requested  the  court  to  instruct  the  jury, 

1.  That  it  was  the  duty  of  the  city  of  Allegheny,  before 
authorizing  the  paving  and  grading  of  said  street,  and  contracting 
for  the  work,  to  have  established  the  location  and  limits  thereof, 
so  as  to  make  a  street  with  cartways  and  footways  of  uniform 
prescribed  relative  width ;  and  if  the  jury  believe  from  the  evi- 
dence, that  the  location  and  limits  of  said  street  were  not  estab- 
lished so  as  to  make  a  street  with  cartways  and  sidewalks,  or 
either,  as  above  stated,  the  plaintiffs  are  not  entitled  to  recover  the 
cost  and  expense  of  any  portion  of  the  grading  and  paving  of 
said  street. 

2.  The  plaintiffs  cannot  recover  on  the  footing  of  a  quantum 
meruit  for  the  work  actually  done,  but  must  show  to  the  satisfac- 
tion of  the  jury,  that  the  work,  both  as  regards  quality  and 
extent,  was  done  substantially  in  virtue  of  and  in  accordance 
with  the  regulations  and  ordinances  of  the  city. 

3.  That  the  grading  and  paving  of  the  sidewalk  of  irregular 
width,  so  that  in  some  places  it  was  only  about  three  feet  in 
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width,  and  in  others  varying  from  about  three  to  eight  feet — 
was  not  such  a  substantial  compliance  with  the  regulations  and 
ordinances  of  the  city,  in  respect  of  highways,  as  will  enable 
the  plaintiffs  to  recover  for  the  grading  and  paving  of  the  side- 
walk. 

4.  If  the  jury  believe  that  the  city  did  not  leave  at  least  eight 
feet  on  both  sides  of  the  cartway  for  sidewalks,  it  was  such  negli- 
gence, misconduct,  and  disregard  of  the  city  ordinances  regard- 
ing the  grading  and  paving  of  streets,  &c.,  as  will  preclude  the 
plaintiffs  from  recovering  the  costs  and  expenses  of  grading  and 
paving  the  cartway. 

5.  If  the  jury  believe  that  the  street  in  question  was  laid  out 
originally  by  the  owners  of  the  land,  thirty-three  feet  in  width, 
they  cannot  presume  a  dedication  to  the  public  of  a  street  of 
greater  width,  from  the  fact  that  the  ground  adjacent  to  said 
street  was  unenclosed. 

6.  Unless  the  whole  area  of  the  ground  graded  and  paved  by 
the  city,  was  a  permanent  public  highway,  the  plaintiffs  are  not 
entitled  to  charge  the  defendants  with  the  cost  and  expense  of 
any  portion  of  the  work. 

7.  If  the  jury  believe  from  the  evidence  that  the  street  in 
question  was  laid  out  and  dedicated  to  the  public  as  and  for  a 
public  highway  thirty-three  feet  wide,  the  plaintiffs  had  no  right 
to  grade  and  pave  the  ground  lying  out  of  said  limits,  and  to 
charge  the  expense  of  the  same  to  the  defendants ;  and  if  the 
expense  or  cost  of  the  whole  is  so  mingled  together  as  to  be 
incapable  of  separation  with  reasonable  certainty  and  accuracy, 
the  plaintiffs  cannot  recover  anything. 

8.  If  the  jury  believe  that  any  of  the  grading  and  paving 
were  done  outside  the  limits  of  said  street  as  laid  out  and  dedi- 
cated to  public  use,  or  outside  of  the  same  as  a  permanent  pub- 
lic highway,  the  city  cannot  recover  for  any  portion  of  said 
work,  without  such  an  apportionment  as  will  show  the  jury 
clearly  and  distinctly  the  number  of  cubic  feet  of  grading,  and 
the  number  of  superficial  feet  of  paving. 

9.  If  the  jury  believe  that  the  street  in  question  was  not  a 
permanent  street  or  highway,  of  definite  location  and  limits, 
the  plaintiffs  had  no  jurisdiction  over  the  same  for  the  purpose 
of  grading  and  paving,  and  consequently  possessed  no  legal 
right  to  charge  the  defendants  with  the  cost  and  expense  thereof. 

The  court  below  (Hampton,  J.),  after  instructing  the  jury  as 
to  what  amounts  in  law  to  a  "  dedication,"  and  applying  it  to 
the  case  as  presented  by  the  evidence,  added : — 

["  But  the  question  here  is  not,  whether  this  was  a  forty  feet 
street,  or  not,  but,  had  all  the  ground  graded  and  paved  by  the 
city  been  dedicated  to  the  public  ?  If  it  had,  then  the  citv  had 
a  right  to  grade  and  pave  it  as  they  did,  and  the  plaintiffs  will 

5  Wr.— 5 
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be  entitled  to  recover.  The  city  claimed  the  right  to  grade  and 
pave  no  more  than  the  public  had  a  right  to  use.  They  might 
have  proceeded  under  their  charter  to  straighten  the  lines,  by 
taking  a  portion  of  the  defendants'  houses,  but  they  did  not 
choose  to  do  so.  And  it  is  difficult  to  perceive  how  the  defend- 
ants are  injured  by  their  neglecting  to  do  so.  They  were  cer- 
tainly not  bound  to  grade  and  pave  any  more  than  they  did. 
And  it  is  said  by  the  witnesses  to  have  been  a  very  common 
thing  in  that  part  of  Allegheny,  to  build  irregularly  on  the 
streets,  and  for  houses  so  built  to  remain  long  after  the  street  is 
graded  and  paved. 

"  If  there  was  a  dedication  of  all  the  ground  graded  and  paved, 
then' no  private  property  has  been  taken,  and  no  one  has  a  right 
to  complain.  The  public  was  simply  improving  its  own  thorough- 
fare, and  was  not  trespassing  on  any  one's  rights. 

"  But  if  they  have  graded  and  paved  more  ground  than  had 
been  used  by  the  public  as  a  thoroughfare,  then  the  plaintiffs 
cannot  recover  for  such  excess,  but  can  only  recover  for  grading 
and  paving  whatever  had  been  dedicated  to  public  use.]" 

The  defendants*  points  were  answered  thus : — The  second,  fifth, 
sixth,  eighth,  and  ninth  were  affirmed,  the  third,  fourth,  and 
seventh  were  negatived,  and  the  first  answered  as  follows:  "1. 
If  by  this  point  it  is  intended  to  assert  that  the  city  had  no 
authority  to  grade  or  pave  this  street,  until  it  had  made  a  sur- 
vey or  plot,  and  designated  its  location  and  limits,  in  the  mode 
pointed  out  by  law  for  opening  or  widening  streets,'  we  cannot 
assent  to  the  proposition.  The  city  has  no  authority  to  grade 
or  pave  any  street  which  is  not  "permanent;"  but  a  street  may 
be  a  permanent  street,  as  well  by  dedication  as  by  being  laid  out 
by  authority  of  the  city.  If  it  be  adopted  as  one  of  the  public, 
streets  of  the  city,  after  having  been  dedicated  to  public  use  by 
the  owner,  the  city  may  grade  and  pave  it,  and  assess  the  costs 
and  expenses  on  the  owners  of  the  lots  abutting  thereon. 

"  If  the  city  graded  and  paved  only  what  had  been  dedicated 
to  the  public,  the  plaintiffs  may  recover  the  costs  and  expenses 
therefor,  whether  the  sidewalks  were  eight  feet  the  whole  length 
of  the  street,  or  not,  or  whether  the  lines  of  the  street  were 
straight  or  crooked." 

Under  these  instructions,  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiffs,  whereupon  the  case  was  removed  into  this 
court,  where  the  following  matters  were  assigned  for  error  : — 

The  rejection  of  the  ''plan  of  lots"  made  by  Augustus  Shoop, 
showing  the  width  of  Perry  street.  The  refusal  of  the  court 
below  to  affirm  the  defendants*  first,  third,  fourth,  and  seventh 
points ;  in  charging  the  jury  as  above  included  in  brackets ;  the 
giving  of  inconsistent  and  conflicting  instructions  to  the  jury, 
by  affirming  the  defendants*  second  and  ninth  points,  and  nega- 
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tiving  the  others ;  in  saying,  in  the  general  charge,  that  "  the 
open  area  of  ground  throughout  its  entire  length  might  be  con- 
sidered a  permanent  street,  subject  to  the  jurisdiction  claimed, 
without  regard  to  whether  it  had  a  defined  location  and  limits  or 
not;'*  and  that  the  jury  "might  infer  that  the  whole  open  space 
between  the  houses  on  one  side  and  the  enclosure  on  the  opposite 
side,  have  been  dedicated  by  the  owner  to  the  public  as  and  for  a 
street." 

Hamilton  and  Ache9on^  for  plaintiff  in  error. 

S.  Sehoj/eTy  Jr.y  for  defendants. 

The  opinion  of  the  court  was  delivered,  November  4th  1861,  by 
Strong,  J. — This  was  a  scire  facias  upon  a  municipal  claim 
for  the  costs  and  expenses  of  grading  and  paving  Perry  street, 
in  the  city  of  Allegheny,  opposite  the  lot  of  the  plaintiffs  in  error, 
or  one  of  them,  and  bounding  thereon.  By  sundry  Acts  of 
Assembly  the  councils  of  said  city  are  authorized  to  grade  and 
pave  any  permanent  street,  lane,  alley,  or  sidewalk  "within  the 
corporate  limits,  and  they  are  empowered  to  collect  the  cost 
and  expense  by  filing  claims  and  by  scire  facias. 

The  evidence  that  Perry  street  was  a  *'  permanent"  street,  such 
as  the  city  had  a  right  to  grade  and  pave  at  the  expense  of 
adjoining  lotholders  was,  that  it  had  been  thrown  open  to  the 
public  in  1831  or  1832,  between  East  Lane  and  Chestnut  (two 
streets  of  the  city),  and  that  it  had  been  used  as  a  public  high- 
way ever  since.  Buildings  had  been  erected  at  intervals  on  both 
sides  of  it,  and  no  attempt  at  reclamation  appears  to  have  been 
made  by  the  original  owner  of  the  soil.  It  seems  hardly  to  have 
been  contested  that  the  street  had  been  dedicated  to  public  use 
and  accepted.  It  was  contended,  however,  that  the  dedication 
did  not  comprehend  all  the  ground  which  the  city  graded  and 
paved.  The  work  was  done  upon  no  more  than  was  thrown  open 
and  used  by  the  public — nowhere  more  than  forty  feet  in  width, 
and  in  some  parts  not  quite  so  much,  for  not  quite  so  much  in 
width  at  those  places  had  been  thrown  open.  But  the  defend- 
ants below  undertook  to  prove  that  it  was  a  street  uniformly  of 
thirty-three  feet  in  width,  and  that  consequently  the  city  had  no 
right  to  grade  and  pave  more  than  that  width  and  charge  the 
expense  to  their  lots.  To  show  this  they  offered  in  evidence  a 
draft  of  the  street  made  in  1853,  for  Jacob  Dellenbaugh,  a  tenant 
under  the  defendants,  never  recorded  and  never  brought  to  the 
notice  of  the  city.  This  was  rejected,  and  its  rejection  is  made 
the  basis  of  the  first  assignment  in  error.  How  this  draft  could 
have  shown  that  all  had  not  been  dedicated  to  the  public  which 
had  been  thrown  open  and  enjoyed  as  a  thoroughfare  for  more 
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than  twenty  years,  the  plaintiffs  in  error  have  not  succeeded  in 
showing  to  us.  And  how  a  private  draft,  made  or  caused  to  be 
made  by  a  tenant,  and  retained  by  him  without  notice  to  any 
one,  could  have  been  evidence  that  the  owner  had  not  dedicated 
all  that  had  been  thrown  open,  is  quite  incomprehensible.  There 
was  no  error  in  rejecting  it. 

The  second,  third,  and  fourth  assignments  of  error  are  in  sub- 
stance that  the  court  refused  to  instruct  the  jury  that,  inasmuch 
as  the  city  had  failed  to  comply  in  all  particulars  with  an  ordi- 
nance, requiring  all  streets  of  forty  feet  in  width  to  have  twenty- 
four  feet  in  width  of  cartway  and  sixteen  feet  equally  divided  for 
sidewalks,  there  could  be  no  recovery,  or  at  least  no  recovery 
for  grading  and  paving  the  sidewalks.  It  is  a  suflScient  answer 
that  the  ordinance  has  no  application  to  any  other  than  a  forty 
feet  street.  Wherever  this  street  was  forty  feet  in  width  the 
directions  of  the  ordinance  were  followed ;  wherever  it  was  less, 
the  ordinance  had  nothing  to  do  with  it.  The  court  was  right  in 
refusing  to  aflSrm  these  points  of  the  defendants. 

The  fifth  assignment  is  not  insisted  upon,  and  there  is  nothing 
in  it. 

We  think  that  part  of  the  charge  excepted  to  in  the  sixth 
assignment  perfectly  accurate,  and  it  vindicates  itself. 

And  we  do  not  perceive  the  inconsistency  in  the  instructions 
given  to  the  jury  alleged  in  the  next  specification.  The  in- 
struction complained  of  in  the  eighth  assignment  was  perfectly 
accurate. 

Judgment  afiSrmed. 


Darlington  and  Wife  versus  The  Commonwealth  for 
use  of  the  City  of  Allegheny. 

Notice  required  hy  Statute,  equivalent  for, — Evidence  of  Dedication  of 
Street  to  Public  Use. — Resolution  of  Councils  as  to  opening  Streets, 
valid  without  being  Recorded. — Municipal  Claims,  how  affected  by 
fraudulent  Contract  for  the  Work  done. 

1.  Under  the  Acts  of  Assembly  incorporating  the  city  of  A.,  notice  of  pro- 
ceedings on  the  part  of  councils  to  open  streets  was  directed  to  be  publisned 
in  two  public  newspapers  of  the  city:  the  councils  having  bv  resolution 
ordered  T.  street  to  be  opened,  the  street  regulator  prepared  plans,  Ac.,  of 
"which  he  gave  notice  in  toe  onl^  newspaper  of  the  city  and  also  to  a  tenant 
in  common  of  D.  and  wife,  against  whose  property,  aJler  the  opening  of  the 
'  street,  a  lien  was  filed  by  the  city,  for  the  assessed  expenses  of  grading  and 
paving.  On  the  trial  of  the  scire  facias  thereon  it  was  held:  That  the  notice 
by  publication  in  one  newspaper,  together  with  actual  notice  to  the  tenant  in 
common  of  defendants,  was  sufficient,  and  that  it  was  not  error  to  admit  the 
notice  so  given,  in  evidence  on  the  trial. 
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2.  Where  the  defendants  hy  deeds  for  other  property  on  T.  street  had 
recognised  it  as  open,  and 'it  was  a  part  of  their  defence  that  the  street  was 
not  ^'  permanent^"  such  as  councils  were  authorized  to  grade  and  pave,  the 
deeds  were  admissible  in  evidence  on  the  part  of  the  city. 

3.  The  resolutions  of  the  councils  in  reference  to  opening  the  streets  were 
admissible  in  evidence,  though  not  recorded,  where  the  recording  was  not 
required  either  by  the  Act  of  Assembly  or  the  City  Charter. 

4.  Though  the  councils  advertised  for  proposals,  before  the  passage  of  the 
final  ordinance  to  grade,  &c.,  the  city  could  nevertheless  recover,  for  it  was  not 
necessary  that  the  advertisement  should  be  under  or  entirely  subsequent  to 
that  ordinance. 

5.  If  there  was  fraud  in  letting  the  contract  for  grading,  affecting  in  any 
way  defendant's  interest,  the  plaintiff  could  not  recover ;  out  where  the  con- 
tractors took  the  work  at  so  much  per  cubic  yard  for  filling ;  agreeing  to  allow 
a  drawback  or  credit  for  the  dirt  furnished  by  the  city,  and  the  dirt  was  pro- 
cured from  another  street  at  no  cost  to  the  contractors,  the  transaction  was 
not  fraudulent,  though  the  plaintiffs  had,  after  the  completion  of  the  job, 
presented  a  bill  for  the  whole  amount  of  the  contract  price,  without  the  draw- 
back or  allowance  for  dirt  furnished. 

Error  to  the  District  Court  of  Allegheny  county. 

These  were  actions  of  Bcire  facia%  upon  municipal  claims  for 
the  expense  of  grading  and  paving  Third  street,  between  East 
lane  and  Chestnut  street,  in  the  city  of  Allegheny,  to  which  the 
defendants  pleaded  nul  tiel  record,  never  indebted,  with  leave  to 
give  in  evidence  the  matters  contained  in  their  aflBdavit  of  defence. 
The  cases  were  tried  together,  and  disclosed  the  following  facts : — 

Under  the  authority  of  certain  Acts  of  Assembly,  approved 
April  5th  1849,  P.  L.  341,  342;  April  8th  1851,  P.  L.  871, 
and  May  30th  1852,  P.  L.  204,  the  councils  of  the  city  of  Alle- 
gheny, on  the  17th  November  1853,  authorized  the  making  of 
plans  and  specifications  for  locating  and  opening  Third  street ; 
which  plan  was  prepared  and  left  in  the  oflSce  of  the  recording 
regulator,  according  to  the  requirements  of  the  Act  of  Assembly. 
The  street  was  to  be  60  feet  wide. 

On  the  1st  December  1853,  a  resolution  was  passed  for  the 
opening  of  Third  street. 

December  15th  1853,  a  resolution  was  passed  rescinding  so 
much  of  the  resolution  of  17th  November  1853,  as  fixed  the 
width  at  60  feet,  and  reduced  it  to  40  feet  wide,  the  south  line 
to  correspond  with  the  south  line  of  Third  street. 

The  regulator  testified  that  he  prepared  plans  and  specifica- 
tions for  opening  the  street,  and,  under  exception,  that  he  caused 
notice  thereof  to  be  published  on  the  10th  and  13th  of  December 
1853,  in  the  '*  Enterprise,"  in  Allegheny,  and  in  the  Pittsburgh 
"  Dispatch"  of  the  8th,  9th,  and  10th  of  December  1853.  He  also 
testified  that  he  told  James  O'Hara,  one  of  the  tenants  in  common 
with  the  defendants,  after  the  publication,  that  the  councils  had 
instructed  him  to  open  Third  street,  and  that  if  he  had  any  objec- 
tions to  make  he  should  make  them  before  the  next  court,  or  he 
might  be  barred.     He  further  stated  that  when  he  prepared  his 
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plan  and  specifications,  there  was  an  opening  fronting  Chestnut 
street,  running  toward  East  lane. 

The  defendants  were  shown  to  be  the  owners  of  the  property- 
adjoining  this  street,  by  deed  from  the  executors  of  James 
O'Hara,  deceased. 

For  the  purpose  of  showing  the  existence  of  the  street,  called 
Third  street,  as  early  as  1851,  the  plaintifi"  exhibited  a  deed, 
dated  30th  December  1851,  from  the  defendants  and  others  to 
Christian  Dellenbaugh,  for  a  lot  bounded  by  this  street.  And 
the  same  witness  stated  that  the  north  side  of  Third  street  as 
described  in  the  above  deed,  corresponded  with  the  north  side 
of  Third  street  as  described  in  the  city  plan,  and  as  now  graded 
40  feet  wide. 

Another  deed  was  given  in  evidence,  under  exception,  dated 
28th  April  1859,  from  Darlington  and  wife  to  the  "  Trustees  of 
the  Evangelical  Association,"  for  a  lot  on  the  corner  of  Third  street 
and  East  lane,  for  the  purpose  of  showing  the  recognition  of  Third 
street  as  it  had  been  opened  and  graded,  at  the  width  of  40  feet. 

The  surveyor  stated,  in  regard  to  the  street  being  opened, 
that  in  1853,  when  he  made  the  plans  and  specifications.  Third 
street  was  opened  from  Chestnut  street  toward  East  lane,  about 
one-third  of  the  way  to  a  fence.  That  when  he  surveyed  it  for 
opening,  there  were  two  fences  across  it,  but  when  he  surveyed 
for  grading,  it  was  opened  all  the  way  through.    • 

The  street  commissioner  stated  that  when  they  went  to  grade 
the  street,  about  the  1st  of  September  1855,  they  found  that  the 
apple  trees  growing  on  the  bed  of  the  street  had  been  cut  down 
and  that  the  fences  had  been  taken  away. 

The  plaintiffs  exhibited  a  copy  of  a  plan  furnished  to  the  city 
regulator,  by  Mr.  Darlington,  which,  according  to  the  testimony 
of  the  city  regulator,  corresponded  with  the  street  as  graded  and 
opened,  viz.,  40  feet  wide ;  and  also  an  ordinance,  duly  recorded, 
of  the  16th  August  1855,  published  three  times  in  the  "Dis- 
patch," authorizing  the  grading  of  Third  street. 

It  was  proven  that  the  committee  on  streets  had  published  a 
notice  inviting  proposals  for  the  grading  before  the  ordinance 
was  passed.  This  was  done,  as  the  clerk  testified,  for  the  pur- 
pose of  ascertaining  the  cost  of  grading,  and  to  enable  them  to 
determine  whether  they  would  grade  or  not.  This  notice  was 
published  on  the  7th  of  August,  and  in  six  successive  numbers. 
Proposals  were  handed  in  and  opened  the  13th  of  August,  the 
ordinance  was  passed  the  16th,  and  the  contract  for  the  grading 
was  made  the  20th  of  the  same  month. 

The  work  was  commenced  about  the  1st  of  September  and 
completed  the  next  summer ;  and,  according  to  the  testimony  of 
the  street  commissioner,  was  well  done,  and  taken  off  the  hands 
of  the  contractors  by  the  proper  oflScer. 
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The  estimates  were  made  out,  and  the  bills  duly  presented  to 
the  defendants,  and  in  default  of  payment,  the  statement  re- 
quired by  the  Act  of  Assembly  was  duly  filed  in  the  Common 
Pleas,  on  the  2d  April  1859,  at  No.  71  of  June  Term  1859. 

The  defence  set  up  was  as  follows : — The  court  was  requested 
to  instruct  the  jury  that  the  plaintiffs  are  not  entitled  in  law  to 
recover,  for  the  following  reasons,  viz. : — 

1.  Because,  first,  the  resolutions  of  the  17th  November  and  of 
the  15th  December  1853,  providing  for  the  opening  of  said 
street,  were  not  duly  recorded  as  required  by  the  charter  of  said 
city.  Because,  secondly,  the  said  resolutions  were  not  published 
in  at  least  two  newspapers  published  in  said  city.  And  because, 
thirdly,  said  street  was  not  a  recognised  or  permanent  public 
highway,  either  by  dedication  or  so  made  and  declared  in  the 
manner  provided  by  Acts  of  Assembly,  when  the  ordinance  was 
enacted  authorizing  the  grading  thereof. 

2.  If  the  court  should  decline  to  charge  the  jury  as  above 
requested,  then  they  are  requested  to  charge  that  it  was  the  duty 
of  the  councils,  under  the  ordinance  of  the  16th  August  1855, 
and  in  pursuance  thereof,  to  advertise  for  proposals  to  do  the 
grading  of  said  street,  and  not  having  done  so,  the  city  is  not 
entitled  to  recover. 

3.  That  the  plaintiffs  can  only  recover  upon  the  footing  of  a 
bond  fide  contract  for  doing  the  work,  and  if  the  jury  believe  they 
let  the  work  at  the  nominal  price  of  sixteen  cents  per  cubic  yard, 
and  reserved  to  themselves  ten  per  cent,  of  said  price,  and  after- 
wards demanded  of  the  defendants  the  whole  nominal  price 
thereof,  it  was  such  a  fraud  on  them  as  would  avoid  the  whole 
transaction,  and  the  verdict  should  be  in  favour  of  the  defend- 
ants. 

4.  If  the  court  decline  to  charge  as  above  requested,  then 
they  are  requested  to  charge  that  the  plaintiffs  are  only  entitled  to 
recover  for  the  grading  of  said  street,  at  the  rate  of  six  cents  per 
cubic  yard. 

5.  That  under  the  evidence  in  this  cause,  the  jury  may  dis- 
allow the  plaintiffs'  interest  on  the  actual  cost  of  said  work. 

The  court  declined  to  charge  as  requested  in  the  first,  second, 
and  fifth  points. 

On  the  third  point  the  court  instructed  the  jury  that  if  there  was 
fraud  in  letting  out  the  grading  of  this  street,  the  plaintiff  could 
not  recover  if  that  fraud  could  in  any  way  affect  the  defendants' 
interest.  But  if  the  contractors  took  the  entire  job  at  sixteen 
cents  per  cubic  yard  for  filling,  agreeing  to  allow  a  drawback  or 
credit  to  the  city  of  ten  cents  per  cubic  yard  for  whatever 
amount  of  dirt  should  be  given  to  them  by  the  city  for  the  filling, 
this  would  not;  in  law,  amount  to  such  a  fraud  as  would  vitiate 
the  whole  transaction,  and  prevent  the  plaintiffs  from  recovering, 
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notwithstanding  they  subsequently  presented  a  bill  for  the  whole 
amount. 

The  court  submitted  the  question  involved  in  the  fourth  point 
to  the  jury  to  determine,  from  all  the  evidence,  what  the  contract 
was,  and  instructed  them  that  if  the  agreement  was,  as  contended 
by  plaintiflFs*  counsel,  that  the  contractors  were  to  do  the  work 
for  sixteen  cents,  being  a  very  low  price,  on  account  of  their 
receiving  the  dirt  from  the  city,  instead  of  charging  some  twenty- 
five  or  twenty-six  cents  without  that  privilege,  then  the  plaintiffs 
were  entitled  to  recover  the  full  sum  of  sixteen  cents  per  cubic 
yard. 

But  if,  as  one  witness  testified,  the  city  got  this  dirt  from 
another  street  where  it  cost  them  nothing,  and  if  the  bargain 
was  that  they  were  to  be  allowed  by  the  contractors  ten  cents 
per  cubic  yard,  as  a  credit  on  the  contract  for  all  the  dirt  so 
received,  then  the  city  would  only  be  entitled  to  recover  six 
cents  per  cubic  yard  instead  of  sixteen  on  all  the  filling  so  done 
with  the  material  thus  procured,  with  interest  thereon  from  the 
time  of  demand.  This  would  be  "  the  costs  and  expenses'*  which 
the  city  is  authorized  to  assess. 

Under  these  instructions  there  were  verdicts  and  judgments  en- 
tered in  favour  of  the  plaintiffs ;  whereupon  the  defendants  sued 
out  this  writ,  and  assigned  for  error  the  following  matters,  viz. : — 

That  the  court  erred — 1.  In  admitting  the  notices  as  published 
in  the  "  Enterprise"  and  "  Dispatch,"  of  the  contemplated  open- 
ing of  Third  street,  being  the  subject-matter  of  defendants*  first 
bill  of  exceptions,  the  defendants  having  objected  to  said  evi- 
dence, on  the  ground  of  irrelevancy  and  incompetency. 

2.  In  admitting  deed  from  William  M.  Darlington  and  wife  to 
The  Evangelical  Association,  dated  28th  April  1859 — the  same 
having  been  offered  for  the  purpose  of  showing  the  recognition, 
by  defendants,  of  Third  street  as  opened, 

3,  4,  and  5.  In  refusing  to  charge  as  re(juested  in  defendants' 
first,  second,  and  fifth  points. 

And  6.  In  the  answer  to  defendants*  third  point. 

Hamilton  and  Acheson^  for  plaintiffs  in  error. 

S,  SchoycTj  Jr.y  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  November  4th  1861,  by 
Strong,  J. — Tliis  was  a  scire  facias  upon  a  claim  for  the  cost 
and  expenses  of  grading  and  paving  Third  street,  in  the  city  of 
Allegheny,  between  East  lane  and  Chestnut  street.  In  order  to 
show  that  Third  street  was  a  permanent  street,  and  such  as  the 
city  was  authorized  to  grade  and  pave  at  the  expense  of  the 
adjoining  lotholders,  the  plaintiffs  below  gave  in  evidence  the 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  73 

[Darlington  v.  The  Commonwealth.] 

minute-book  of  the  city  councils,  containing  a  resolution  passed 
November  17th  1853,  to  open  the  street  from  East  lane  to  Chest- 
nut street,  sixty  feet  in  width,  and  directing  the  preparation  of 
the  plans  and  specifications ;  also  another  resolution  of  Decem- 
ber 1st  1853,  directing  the  opening  of  the  street;  and  still 
another,  of  December  15th  1853,  reducing  its  width  to  forty 
feet.  The  plaintiffs  then  proved  by  the  city  regulator,  that  he 
prepared  in  that  year  the  plans  and  specifications  for  opening 
the  said  street,  and  gave  notice  of  them  by  publication  on  the 
10th  and  13th  of  December  1853,  in  the  "Enterprise,**  a  news- 
paper published  in  Allegheny  City,  and  on  the  8th,  9th,  and  10th 
of  the  same  month,  in  the  "  Dispatch,**  a  newspaper  published 
in  Pittsburgh.  He  also  testified  that  one  day,  after  the  publica- 
tions, he  met  James  0*Hara,  a  tenant  in  common  with  Mrs.  Dar- 
lington, and  told  him  the  city  councils  had  given  instructions  to 
open  Third  street,  and  if  he  had  any  objections  to  make,  he 
should  make  them  before  the  next  court.  The  plaintiffs  then 
gave  in  evidence,  under  exception,  the  notices  published  in  the 
two  newspapers.  Their  admission  is  now  contended  to  have  been 
erroneous.  The  ground  of  the  exception  is,  that  the  Acts  of 
Assembly  which  authorize  the  councils  of  Allegheny  City  to  open 
streets,  require  notice  of  the  proceedings  to  open,  to  be  given  by 
publication  in  at  least  two  public  newspapers  published  in  said 
city,  and  give  to  the  owners  of  lands  on  the  line  of  the  street,  a 
right  to  apply  by  petition  to  the  next  Court  of  Quarter  Sessions 
for  an  assessment  of  damages.  The  notice  in  this  case  was  given 
in  only  one  newspaper  published  in  Allegheny  City,  and  hence  it 
was  inferred  there  was  no  authority  to  open  the  street,  and  that 
the  evidence  of  notice  was  inadmissible.  It  was  conceded  in  the 
argument,  that  no  other  newspaper  than  the  Enterprise  was  pub- 
lished in  Allegheny  City.  We  think  it  would  be  a  very  illiberal 
and  unjustifiable  construction  of  the  Act  of  Assembly,  were  we 
to  hold  that  the  notices  thus  published,  coupled  with  the  personal 
notice  to  James  O'Hara,  was  not  a  sufficient  compliance  with  the 
statutory  requirement.  The  purpose  of  the  notice  is  avowed Jn 
the  act  itself.  It  was  to  give  the  lotowner  an  opportunity  to 
apply  for  damages.  The  opportunity  was  fully  given  in  this 
case ;  not,  indeed,  by  publication  in  two  newspapers  published  in 
Allegheny  City,  for  that  was  impossible,  but  by  actual  notice. 
Why  should  not  actual  notice  be  at^east  equivalent  to  con- 
structive ?  Acts  of  Assembly  must  be  reasonably  construed,  so 
as  to  carry  out  the  legislative  intent,  and  when  that  is  so  patent 
as  it  is  in  this  case,  we  may  not  lose  sight  of  the  substance  by  a 
blind  adherence  to  the  letter.  The  possession  of  one  tenant  in 
common  is  that  also  of  his  co-tenant.  Notice  to  CHara  was 
therefore  notice  to  Mrs.  Darlington,  especially  as  opening  the 
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Street  affected  only  their  possession.     We  do  not  therefore  sus- 
tain this  assignment  of  error. 

The  next  exception  was  to  the  admission  of  a  deed  dated 
April  28th  1859,  made  by  Darlington  and  wife,  recognising  Third 
street  as  a  street  opened.  Assuredly  this  was  competent  evi- 
dence, and  the  exception  to  it  has  not  been  pressed. 

We  dispose  of  all  of  th^  third  assignment  of  error,  not  already 
considered,  with  the  remark  that  neither  the  Acts  of  Assembly 
nor  the  city  charter,  so  far  as  they  have  been  shown  to  us, 
required  that  the  resolutions  of  November  17th  and  December 
15th  1853,  should  be  recorded. 

The  fourth  assignment  is  not  sustained.  There  was  in  fact  an 
advertisement  for  proposals.  It  was  not  necessary  that  the 
advertisement  should  be  under  or  entirely  subsequent  to  the  ordi- 
nance, in  order  to  warrant  a  recovery. 

We  think  also  that  the  answer  of  the  court  to  the  defendants' 
third  point  was  correct.  It  was  not  for  the  court  to  say,  as 
matter  of  law,  that  the  contract  was  fraudulent,  even  if  the  facts 
were  as  assumed  by  the  defendants.  The  ten  cents  reserved 
might  have  been  for  material  furnished  to  the  contractor,  and  it 
seems  probabie  from  some  of  the  observations  of  the  learned 
judge,  that  such  was  the  fact.  If  so,  then  there  was  no  evidence 
of  fraud,  even  for  the  jury,  much  less  a  fraud  in  law.  The  case 
appears  to  liave  been  well  tried,  and  there  is  no  reason  for^ur 
disturbing  the  judgment. 

The  judgment  affirmed  in  both  cases. 


Mason's  Appeal. 

Partition  of  Real  Estate. —  Valuation  and  Right  of  Acceptance y  Jiow 
affected  by  Agreement  of  Heirs. 

After  partition  of  the  real  estate  of  an  intestate  into  three  purparts  by  a 
jury  of  seven  men,  and  the  confirmation  of  their  report,  it  was  agreed,  among 
the  heirs,  that  the  valuation  of  No.  3  should  be  reduced,  with  a  correspond- 
ing reduction  in  owelty  of  partition,  at  which  reduced  valuation  it  was 
accepted  by  one  of  them.  Afterwards,  on  rule  to  accept  or  refuse  tiie  remain- 
ing purparts,  the  heirs  of  the  eldest  son  W.  elected  to  take  No.  2  at  the 
valuation,  when  the  second  son  II.  bid  a  higher  price  therefor,  under  objec- 
tion from  the  heirs  of  W.,  who  claimed  it  at  the  valuation  under  the  agree- 
ment ;  the  court  below  aHottA^  it  to  II.  the  highest  bidder,  and  No.  1  to  the 
heirs  of  W..  who  did  not  refuse  that  purpart  or  ask  that  it  should  be  sold. 
On  appeal  by  them,  it  was  held, 

1.  That  the  agreement  of  the  heirs  related  only  to  purpart  No.  3,  and  that 
it  did  not  prevent  the  second  son,  if  the  highest  bidder,  from  choosing  the 

'  purpart  on  which  he  bid : 

2.  That  as  the  heirs  of  W.  did  not  at  the  time  refuse  to  take  the  purpart 
allotted  to  them  by  the  decree  of  the  court,  and  ask  that  it  should  he  sold, 
they  could  not  in  a  court  of  appeal  object  that  the  purpart  was  forced  upon 
them,  and  that  it  should  have  been  ordered  to  be  sola  under  Act  of  Assembly, 
April  13th  1835. 
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Appeal  from  the  Orphans*  Court  of  Allegheny  county. 

This  was  an  appeal  by  the  heirs  of  Washington  Mason,  who 
was  the  eldest  son  of  Archibald  Mason,  late  of  said  county,  de- 
ceased. 

The  case  was  this : — Archibald  Mason  died  intestate  in  Sep- 
tember 1859,  seised  of  real  estate  in  said  county,  leaving  the 
following  heirs,  viz. : — 

The  children  of  Washington  Mason,  deceased,  eldest  son  of 
said  Archibald,  said  Washington  having  died  in  May  1858; 
Harrison  Mason,  the  second  son  of  said  Archibald ;  and  Mary, 
the  youngest  child,  intermarried  with  William  Dilworth,  Jr. 

On  the  7th  day  of  July  1860,  the  surviving  son  and  daughter 
of  the  decedent,  and  the  guardian  of  the  minor  children  of  Wash- 
ington Mason,  deceased,  presented  their  petition  in  the  Orphans' 
Court,  for  the  appointment  of  seven  persons  named  in  the  peti- 
tion, who  had  been  agreed  upon  by  the  said  heirs  to  make  parti- 
tion and  valuation  of  the  real  estate  of  the  deceased ;  which  was 
done. 

On  the  7th  November  1860,  the  seven  men  selected  by  the 
heirs,  and  appointed  by  the  court,  made  return  of  their  proceed- 
ings, by  which  the  real  estate  of  the  intestate  was  divided  into 
three  several  parts : — No.  1  was  valued  at  $9277.50 ;  No,  2  at 
89800 ;  and  No.  3  at  $10,000. 

This  report  was  confirmed  by  the  court  on  the  10th  November 
1860.  On  the  same  day,  Harrison  Mason  presented  his  petition 
to  the  Orphans*  Court  for  a  rule  on  the  heirs  to  appear  in  open 
court  on  the  fourth  Monday  of  December  1860,  to  accept  or 
refuse  the  said  real  estate,  at  the  valuation,  or  show  cause  why 
the  same  should  not  be  sold,  which  was  granted. 

Subsequently  some  of  the  heirs  became  dissatisfied  with  the 
action  of  the  jury,  and  refused  to  abide  by  it ;  and  a  new  valua- 
tion was  made  by  the  heirs,  reduced  to  writing,  and  signed  on 
the  23d  November  1860,  as  follows : — 

"  Whereas,  the  appraisement  and  valuation  made  by  the  jury 
of  seven  men,  appointed  by  the  court,  in  this  estate,  is  not  satis- 
factory to  all  the  heirs  of  said  deceased ;  and,  whereas,  purpart 
No.  3  was  valued  by  the  said  inquest  at  the  sum  of  ten  thousand 
dollars ;  and,  whereas,  William  Dilworth,  Jr.,  and  wife,  have 
agreed  to  take  the  said  purpart  No.  3  at  the  sum  of  nine  thou- 
sand five  hundred  ($9500)  dollars,  which  is  considered  a  just  and 
fair  valuation  of  the  same : 

"  Now,  it  is  hereby  agreed  by  and  between  the  parties  hereto, 
that  the  valuation  of  purpart  No.  3  aforesaid,  shall  be  corrected 
by  the  court ;  and  the  valuation  of  said  purpart  No.  3  is  hereby 
fixed  upon  and  agreed  to,  at  the  sum  of  nine  thousand  five  hun- 
dred dollars ;  and  it  is  also  agreed,  that  in  order  to  equalize  the 
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shares  of  the  respective  heirs,  that  purpart  No.  2  shall  pay  to 
purpart  No.  I  the  sum  of  two  hundred  and  forty-eight  and 
33-100  dollars  ($248.33) ;  and  that  said  purpart  No.  2  shall  pay 
to  purpart  No.  3  the  sum  of  twenty-five  and  83-100  dollars. 

*'  In  testimony  whereof,  We  have  hereunto  set  our  hands  and 
seals  this  twenty-third  day  of  November  1860. 

H.  Mason,  [l.  s. 

R.  H.  L.  Mason,         [l.  s. 

John  Creighton,        'l.  s. 

Mary  M.  Dilworth,  [l.  s. 

Wm.  Dilworth,  Jr.    [l.  s. 

Witnesses  present : 

Anthony  Lewis, 

Henry  Fleagy." 

On  the  fourth  Monday  of  December  1860,  when  the  heirs  ap- 
peared in  open  court,  to  make  election,  the  guardian  of  the  minor 
children  of  Washington  Mason,  deceased,  made  choice  of  purpart 
No.  2;  whereupon  Harrison  Mason,  the  second  son,  appeared 
and  objected,  and  presented  his  stipulation  in  writing,  to  take 
said  purpart  No.  2  at  $700  over  the  value  aflSxed  by  the 
inquest. 

The  further  hearing  of  the  case  was  then  continued  until  the 
29th  day  of  December  1860,  and  so  from  day  to  day,  until  the 

day  of  January  1861,  when  the  said  Harrison  Mason  asked 

and  obtained  leave  to  increase  his  offer  in  writing  heretofore 
made  for  purpart  No.  2,  from  $10,500  to  $11,300 ;  and,  there- 
upon, an  offer  in  writing,  of  the  price  or  sum  of  $11,800  for  said 
purpart  No.  2,  was  by  him  rendered  and  allowed  to  be  filed. 
Objection  was  again  made  on  behalf  of  the  heirs  of  Washington 
Mason,  who  claimed  to  have  allotted  to  them  the  said  purpart 
No.  2  at  the  valuation. 

The  Orphans'  Court  on  hearing  adjudged  purpart  No.  1 
to  the  heirs  of  Washington  Mason  at  the  valuation  made  by 
the  jury,  No.  2  to  Harrison  Mason  at  his  bid,  and  No.  3  to 
Mary  W.  Dilworth,  at  the  price  fixed  in  the  agreement  above 
mentioned,  directing  Harrison  Mason  to  pay  the  heirs  of  Wash- 
ington Mason  $748.33,  and  Mary  Dilworth  $525.83,  within  one 
year,  with  interest,  to  be  secured  by  recognisance,  &c. 

The  record  was  thereupon  removed  into  this  court  by  the 
guardian  of  the  heirs  of  Washington  Mason,  for  whom  the  fol- 
lowing errors  were  assigned : — 

1.  The  court  erred  in  not  decreeing  purpart  No.  2  to  the  heirs 
of  Washington  Mason,  who  had  the  first  choice,  upon  their  pay- 
ing to  purpart  No.  1  the  sum  of  $248.33,  and  to  purpart  No.  3 
the  sum  of  $25.83,  as  agreed  by  the  heirs  in  the  family  arrange- 
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ment  of  the  28d  day  of  November  1860 ;  and  in  allowing  Harrison 
Mason  to  overbid,  after  the  heirs  had  fixed  the  valuation  them- 
Belves. 

2.  The  court  erred  in  forcing  purpart  No.  1  upon  the  heirs  of 
Washington  Mason ;  purpart  No.  1  should  have  been  ordered  to 
be  sold  by  the  administrators,  as  required  by  the  Act  of  Assem- 
bly of  the  13th  of  April  1845. 

A.  n.  Miller^  for  appellants. — The  error  of  the  Orphans* 
Court  was  in  losing  sight  of  the  fact  that  the  valuation  of  the 
property  on  which  their  decree  was  based  was  a  family  settle- 
ment, made  by  the  heirs,  and  not  the  appraisement  of  a  jury. 
From  the  latter  there  is  an  appeal  by  bidding  over,  but  the 
former,  if  fairly  made,  is  binding  as  a  contract  on  all  the  parties. 
Part  of  the  agreement  was  aflBrmed  by  the  court  and  part  of  it 
set  aside.  When  the  guardian  of  Washington  Mason's  heirs 
agreed  that  purpart  No.  3  should  be  valued  at  $9500,  instead  of 
510,000,  as  fixed  by  the  jury,  it  was  agreed  by  the  others  that 
purpart  2  was  to  pay  certain  owelty  to  purparts  1  and  3, 
and  this  with  full  knowledge  of  the  fact  that  the  appellants  were 
entitled  to  the  first  choice.  This  agreement  Harrison  Mason 
now  repudiates,  which  we  trust  will  not  be  allowed. 

2.  The  second  error  assigned  requires  no  argument.  The 
court  below,  in  making  the  order  complained  of,  supposed  erro- 
neously that  Sampson's  Appeal,  4  W.  &  S.  86,  was  still  in  force, 
when  it  is  destroyed  as  a  rule  of  law  by  the  Act  of  April  15th 
1846,  Purd.  Dig.  208,  under  which  purpart  No.  1  should  have 
been  sold  by  the  administrators  of  Archibald  Mason. 

John  Barton^  for  appellees. — 1.  Whether  the  Orphans'  Court 
rightly  construed  the  agreement  of  November  28th  1860,  is  the 
main  if  not  the  only  question.  The  only  effect  which  it  had  on 
the  report  of  the  jury  was  to  reduce  the  valuation  of  No.  3  $500, 
and  apportion  the  owelty  accordingly,  which  the  court  of  course 
permitted,  and  thereupon  confirmed  the  report  as  amended  by 
the  heirs.  No  word  is  said  therein  as  to  who  shall  accept  pur- 
parts one  or  two,  but  they  were  left  open  to  the  mode  of  choice 
fixed  by  the  Act  of  Assembly  of  1856,  of  which  Harrison  Mason 
availed  himself,  and  thereby  increased  the  shares  of  each  of  the 
other  heirs  (500. 

2.  Whether  Sampson's  Appeal  is  now  the  law  or  not,  it  could 
make  no  difference  in  this  case,  for  there  was  no  sale  ordered,  no 
loss,  and  no  question  of  distribution  before  the  court.  The  pur- 
parts were  all  accepted,  as  the  record  shows,  and  were  so  allotted. 
The  only  contested  point  was  as  to  the  right  of  Harrison  Mason 
to  bid  over  the  valuation  of  Nos.  2  and  3,  and  this  the  court 
decided  against  the  appellants. 
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The  opinion  of  the  court  was  delivered,  November  7th  1861,  by 

Read,  J. — By  the  38th  section  of  the  Act  of  the  29th  March 
1832,  it  is  enacted  that  wheire  equal  partition  in  value  cannot  be 
made  by  the  seven  men  appointed  as  aforesaid,  or  the  said  in- 
quest, they  shall  make  a  just  appraisement  of  the  respective  pur- 
parts or  shares,  in  which  they  may  divide  the  estate,  and  there- 
upon the  court  may  order  the  said  purparts  or  shares,  successively, 
to  the  persons  entitled  to  make  choice  therefrom,  in  the  order 
and  according  to  the  rules  enacted  in  the  preceding  section, 
where  the  estate  cannot  be  conveniently  divided  (that  is,  to  the^ 
sons  or  males  or  their  representatives  first,  and  then  to  the 
daughters  or  females  or  their  representatives,  according  to 
seniority  in  either  sex) ;  and  they  shall  award  that  one  or  more 
purparts  or  shares  shall  be  subject  to  the  payment  of  such  sum 
or  sums  of  money  as  shall  be  necessary  to  equalize  the  value  of 
the  said  purparts,  according  to  said  appraisement  thereof,  which 
sum  or  sums  of  money  shall  be  paid  or  secured  to  be  paid  by  the 
several  persons  accepting  such  purparts,  in  the  manner  prescribed 
in  the  foregoing  section.  The  construction  placed  upon  this 
section  by  the  court  in  Sampson's  Appeal,  4  W.  &  S.  86,  which 
was  strongly  commented  upon  in  Darrah*s  Appeal,  10  Barr  210, 
caused  the  Act  of  the  15th  April  1845,  which  enacted  that  the 
court  shall,  upon  the  refusal  of  any  of  the  heirs  or  parties 
interested  to  accept  any  part  of  the  same,  at  the  valuation  there- 
of, or  if  after  due  notice  they  shall  neglect  to  appear  and  accept 
the  same,  make  a  decree  authorizing  and  requiring  the  executor 
or  administrator,  or  other  person,  as  the  case  may  be,  to  expose 
such  parts  of  the  real  estate,  not  accepted  as  aforesaid,  to  be 
sold  agreeably  to  the  provisions  of  the  Act  of  Assembly  passed 
the  29th  March  1832. 

A  still  further  alteration  was  made  by  the  10th  section  of  the 
Act  of  22d  April  1856,  which  enacted  that  in  all  cases  of  parti- 
tion of  real  estate  in  any  court,  wherein  any  valuation  shall  have 
been  made  of  the  whole  or  parts  thereof,  the  same  shall  be 
allotted  to  such  one  or  more  of  the  parties  in  interest,  who  shall, 
at  the  return  of  the  rule  to  accept  or  refuse  to  take  at  the  valua- 
tion, offer  in  writing  the  highest  price  therefor  above  the  valua- 
tion returned,  but  if  no  higher  offer  be  made  for  such  real  estate, 
or  any  part  thereof,  it  shall  be  allotted  or  sold  as  provided  by 
law. 

In  Dewart  v.  Purdy,  5  Casey  213,  Justice  Woodward  pointed 
out  what  is  really  the  distinction  between  the  Acts  of  1832  and 
1856,  that  the  former  made  privity  of  title  the  rule  of  allotment, 
the  latter  makes  the  highest  price  offered  in  writing  above  the 
valuation;  but  if  there  be  no  advance  offered,  the  old  rule  pre- 
vails. In  this  case  the  heirs  of  the  eldest  son  elected  to  take 
No.  2  at  the  valuation  of  $9800,  whilst  the  second  son  offered  in 
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writing  the  price  or  sum  of  $11,300,  being  the  highest  price 
therefor  above  the  valuation.  To  this  objection  was  made  on 
behalf  of  the  heirs  of  the  eldest  son,  on  the  ground  that  they 
were  entitled  to  take  by  an  agreement  of  November  23d  1860. 
It  was  conceded  that  the  second  son  was  entitled  to  the  choice, 
unless  barred  by  this  agreement  signed  by  the  parties,  of  which 
he  was  one. 

It  appeared  that  after  the  report  of  the  jury  of  seven  men  was 
filed  and  confirmed,  the  valuation  was  not  satisfactory  to  all  the 
heirs  of  the  deceased,  Archibald  Mason:  this  agreement  was 
entered  into,  reciting :  "  Whereas  purpart  No.  8  was  valued  by 
said  inquest  at  the  sum  of  ten  thousand  dollars,  and  whereas 
William  Dilworth,  Jr.,  and  wife  have  agreed  to  take  said  purpart 
No.  3  at  the  sum  of  nine  thousand  five  hundred  dollars,  which  is 
considered  a  just  and  fair  valuation  of  the  same." 

Then  it  is  agreed  that  this  valuation  of  No.  8  shall  be  corrected 
by  the  court,  and  this  valuation  is  fixed  upon  and  agreed  to : 
then  follows  an  agreement  to  equalize  the  shares  of  the  respec- 
tive heirs,  that  No.  2  shall  pay  No.  1  $248.33,  and  No.  2  shall 
pay  to  No.  3  $25.83,  but  not  one  word  as  to  the  right  of  choice, 
or  that  the  second  son  should  not  become  the  highest  bidder. 

All  agreed  that  the  valuation  of  No.  3  was  too  high,  and  im- 
pliedly conceded  it  to  Mr.  and  Mrs.  Dilworth,  but  there  was  no 
waiver  by  either  of  the  heirs  of  the  eldest  son,  or  the  second  son. 
If  the  second  son  bid  the  highest  he  had  the  right  of  choosing 
the  purpart  upon  which  he  bid.  If  he  did  not,  then  the  choice 
of  either  part  laid  with  the  heirs  of  the  eldest  son. 

This  was  the  construction  put  upon  the  transaction  by  the 
court  below,  and  we  cannot  say  they  were  in  error,  and  they 
accordingly  allotted  No.  1  to  the  heirs  of  the  eldest  son.  No.  2 
to  the  second  son  and  highest  bidder,  and  No.  3  to  Mrs.  Dil- 
worth, and  equalized  the  shares.  To  this  decree  there  appears 
no  such  objection  on  the  record  as  that  the  heirs  of  the  eldest 
son  refused  to  accept  allotment  No.  1,  but  on  the  contrary  it 
would  seem  that  they  acquiesced  in  it.  If  they  had  intended  to 
refuse,  they  should  have  refused  and  asked  for  a  sale.  It  is  too 
late,  under  the  facts  of  the  case,  to  raise  this  objection  in  a  court 
of  appeal. 

The  operation  by  which  there  was  an  advance  of  $1500  on 
No.  2,  was  for  the  benefit  of  all,  and  there  is  no  equity  in  the 
claim  to  take  it,  by  the  heirs  of  the  eldest  son,  at  a  sum  below 
its  intrinsic  value. 

Decree  aflSrmed  at  the  costs  of  the  appellants. 
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Shriver  &  Dil worth  versus  Nimick  &  Co. 
Nimick  &  Co.  versus  Shriver  &  Dilworth. 

Equitahh  Jurisdiction  of  District  Court  of  Aller/heiiy  County  in  Partner- 
ship Cases. — Construction  of  Contract — ''^  Rest  and  Residue^*  and 
"  Stock  and  Material  construed, 

M.  being  indebted  to  N.  &  Co.  and  S.  &  D.,  gave  them  a  joint  bond  upon 
which  judgment  was  entered,  execution  issued  and  defendant's  property  at 
two  furnaces,  consisting  of  pig  metal,  material  for  manufacturing  iron,  mer- 
chandise, horses,  wagons,  mules,  cars,  tools,  &c.,  sold  to  S.  &  D.;  afterwards 
bj  agreement,  N.  &  Co.  receipted  to  S.  &  D.  for  their  portion  of  the  proceeds, 
in  consideration  whereof,  S.  &  D.  were  to  run  one  furnace  "  until  all  the  stock 
and  material"  at  both  furnaces  should  be  worked  up,  and  also  to  ship  to  N.  & 
Co.  one-half  of  the  metal  purchased  and  one-half  of  that  manufactured,  to  be 
applied  first  to  the  amount  for  which  they  had  receipted,  and  then  to  balance 
due  them  in  the  iudgment ;  then,  if  the  metal  proceeds  did  not  pay  the  judg- 
ment, to  "  sell  all  the  rest  and  resirluc^*  of  the  personal  property  belonging  to 
the  furnaces,  and  apply  proceeds  to  the  judgment. 

On  bill  in  equity  for  an  account  filed  by  N.  &>  Co.  against  S.  k  D.,  the 
defendants  denied  that  they  were  bound  to  account  for  the  personal  property 
remaining,  which  was  sold  by  them  when  they  stopped  making  iron,  as 
embraced  under  the  terms  "  stock  and  materials,''  whicn  they  were  bound  to 
work  up  in  makino;  iron.  The  master  appointed  to  state  an  account,  charged 
the  defendants  with  the  proceeds  of  the  said  property,  deducting  their  pro 
rata  share,  and  the  report  being  confirmed,  on  appeid  it  was  hM:  That  under 
the  a^eement,  the  defendants  were  to  take  charge  of  one  furnace,  until  the 
material  at  both  furnaces  was  exhausted,  when  the  horses,  wagons,  mules, 
carts,  &c.,  diminished  only  by  necessary  wear,  would  remain  as  property  not 
to  be  worked  up,  in  the  sense  the  term  was  used  in  the  agreement ;  and  that, 
with  the  unsold  merchandise,  it  belonged  to  the  "  rest  and  residue"  for  which 
defendants  were  bound  to  account  to  the  plaintiffs  for  their  proportion. 

The  District  Court  had  jurisdiction  in  equity  of  the  case  under  section  19, 
Act  13th  October  1840,  for  under  the  agreement  to  manage  the  furnace  and 
account  for  the  plaintiffs'  share  of  the  proceeds,  an  action  of  account  render 
would  have  lain  on  the  common  law  side  of  the  court  to  compel  an  account. 

Certiorari  to  the  District  Court  of  Allegheny  county. 

This  was  a  bill  in  equity  filed  March  13th  1860,  by  Nimick  & 
Co.  against  Shriver  &  Dilworth,  in  which  complainants  averred, 
that  in  November  1857,  John  L.  Miller  executed  his  bond  to 
plaintiffs  and  defendants  jointly,  conditioned  for  payment  to 
plaintiffs  of  $19,000,  and  to  defendants  of  ?5600.  That  on 
said  bond,  judgment  was  had  in  Clarion  county,  and  execution 
issued,  under  which  Miller's  personal  property  at  Catfish  and 
Franklin  Furnaces  in  that  county,  consisting  of  pig  metal,  mate- 
rial for  manufacturing  iron,  horses,  wagons,  mules,  merchandise, 
&c.,  was  levied  on  and  sold  to  defendants;  that  on  the  25th 
November  1857,  the  following  agreement  was  made  between 
them : — 

"Agreement  made  24th  day  of  November  1857,  between 
Shriver  &  Dilworth  and  Nimick  &  Co. 

"  1.  Whereas,  John  L.  Miller  gave  to  said  parties  jointly  his 
judgment-bond  for  certain  amounts  due  them  respectively,  as 
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therein  stated ;  upon  which  judgment  was  had  in  the  Court  of 
Common  Pleas  of  Clarion  county,  and  execution  issued  thereon, 
and  levied  upon  the  personal  property  of  said  Miller,  at  Catfish 
and  Franklin  Furnaces,  and  the  same  sold  by  the  sheriff,  and 
purchased  by  the  said  Shriver  &  Dilworth,  at  prices  which  will 
appear  by  the  return  of  said  writ. 

"2.  Now,  for  the  consideration  hereinafter  mentioned,  said 
Nimick  &  Co.  agree  to  receipt  to  said  Shriver  &  Dilworth  for  the 
proportion  of  the  proceeds  of  said  sale,  applicable  to  the  share 
of  said  Nimick  &  Co.  in  said  judgment. 

"  3.  In  consideration  whereof,  said  Shriver  &  Dilworth  hereby 
agree,  that  they  will  proceed  without  delay  to  work  up  all  the 
material  by  them  purchased  at  said  sale,  as  aforesaid,  and  ship 
to  said  Nimick  &  Co.  at  Pittsburgh  (at  the  risk  of  said  Nimick  & 
Co.,  and  they  paying  freight  thereon),  one-half  of  all  the  pig 
metal  produced  as  aforesaid ;  and  also  one-half  of  the  pig  metal 
by  them  acquired  in  virtue  of  said  sherifi"s  sale.  The  net  pro- 
ceeds arising  from  the  sale  by  said  Nimick  &  Co.  of  said  metal, 
to  be  applied,  first,  to  the  payment  of  said  Nimick  &  Co/s  share 
in  said  judgment,  for  which  they  have  agreed  to  give  their  receipt 
in  advance  to  said  Shriver  &  Dilworth  as  aforesaid,  and  the  re- 
sidue as  a  credit  to  said  Miller,  on  the  interest  of  said  Nimick 
k  Co.  in  the  residue  of  said  judgment  unsatisfied  by  said  sheriff's 
sale. 

"4.  And  the  said  Shriver  &  Dilworth  agree  to  run  said  Catfish 
Furnace,  until  all  the  stock  and  material  at  both  furnaces  shall 
be  worked  up  as  aforesaid,  saving  to  said  Shriver  &  Dilworth  the 
right  to  stop  finally  their  running  said  furnaces,  in  case  they 
shall  find  it  detrimental  to  their  interest  to  continue  the  work. 
And  if  the  net  proceeds  of  the  metal  produced  and  applied  as 
aforesaid,  shall  not  be  sufficient  to  pay  the  full  amount  of  said 
judgment,  said  Shriver  &  Dilworth  will  then  sell  all  the  rest  and 
residue  of  the  personal  property  of  and  belonging  to  said  fur- 
naces, and  apply  the  proceeds  of  said  sales  to  or  toward  the  pay- 
ment of  the  residue  of  the  amount  of  said  judgment. 

"6.  It  is  understood  that  Shriver  &  Dilworth  are  not  to  be 
liable  for  any  of  the  said  personal  property  which  may  be 
destroyed  by  fire ;  and  in  case  they  shall  be  evicted  from  the 
premises  before  having  worked  up  all  the  aforesaid  stock  and 
material,  they  shall  sell  the  same  to  the  best  advantage  that  they 
can,  and  apply  the  net  proceeds  to  the  payment  pro  rata  of  the 
amount  of  said  judgment. 

"(Signed),  Shriver  &  Dilworth, 

Nimick  &  Co." 

*'  This  paper  was  not  signed  by  Nimick  k  Co.,  nor  delivered 
until  25th  November  1857. 

"(Signed),  R.  Morrow." 

5  Wr.— 6 
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"  Tliat,  accordingly,  plaintiffs  gave  their  receipt,  and  defend- 
ants proceeded  to  run  said  furnaces  till  the  latter  part  of  the  year 
1858.  In  the  mean  while,  they  shipped  part  of  the  metal  made 
by  them,  which  reduced  plaintiffs'  debt  against  Miller  to  $12,000, 
but  whether  defendants  shipped  one-half  plaintiffs  do  not  know, 
as  defendants  refused  to  account ;  that  defendants  sold  all  the  pig 
metal  but  that  shipped  to  plaintiffs,  and  all  the  rest  and  residue 
of  the  personal  property  belonging  to  the  two  furnaces  as  afore- 
said, but  did  not  ship  to  plaintiffs  one-half  the  metal,  and  did 
not  apply  the  proceeds  of  sale  of  the  personal  property  to  said 
judgment ;  that  defendants,  though  often  requested,  have  refused 
to  account,  4;c.*' 

Interrogatories  followed  asking  for  the  amount  of  personal 
property  acquired  by  defendants  at  sheriff's  sale ;  a  list  of  articles 
and  prices ;  what  amounts  were  applicable  to  plaintiffs' judgment ; 
what  amount  of  stock  and  material  for  making  iron  and  other 
personal  property  was  on  hand  when  defendants  ceased  to  work 
the  furnace,  its  value,  and  how  disposed  of;  what  amount  of 
iron  was  made  by  defendants,  and  what  proportion  shipped  to 
plaintiffs. 

The  prayer  for  relief  was,  that  an  account  might  be  taken  of 
the  matters  and  things  set  forth  in  the  bill,  and  defendants  de- 
creed to  pay  to  plaintiffs  the  amount  found  due  them,  also  for 
general  relief. 

On  the  2d  of  July  1860,  the  defendants  filed  their  answer,  in 
which  they  admitted  the  purchase  of  personal  property  at  sheriff's 
sale,  as  set  forth  in  bill,  but  alleged  that  there  were  prior  execu- 
tions, to  the  amount  of  about  J3000,  previously  levied  on  the 
same,  which  defen<lants  had  to  pay.  That  there  was  a  contract 
in  writing  between  plaintiffs  and  defendants,  by  which  it  was 
agreed  that  plaintiffs  should  give  their  receipt,  and  defendants 
should  work  up  the  material  purchased  at  sheriff's  sale,  and  ship 
one-half  the  metal  to  plaintiffs.  And  also,  that  if  net  proceeds 
of  said  metal  should  not  pay  off  the  said  judgment,  defendants 
should  then  sell  all  the  rest  and  residue  of  the  personal  property, 
and  apply  proceeds  to  payment  of  the  residue  of  said  judgment ; 
but  averred  that  the  last  agreement  was  only  to  hold  good,  in 
event  defendants  should  stop  running  the  furnaces  before  work- 
ing up  the  stock  and  materials  bought  by  them  at  sheriff's  sale ; 
and  then  averred  that  defendants  did  run  Catfish  Furnace  till 
the  whole  stock  and  personal  property  purchased  at  sheriff's 
sale  was  worked  up,  except  a  small  quantity  of  wood  widely 
scattered,  ore,  goods  in  store,  harness,  carts,  &c.,  in  all  to  tl^e 
value  of  about  $700,  which  was  sold  and  applied  to  repayment 
of  money  borrowed  to  run  the  furnace,  and  manufacture  the  pig 
metal ;  that  the  wood  and  ore  not  worked  up  was  worth  about 
$75*     Respondents  denied  that  they  ever  agreed  to  run  or  did 
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mn  Franklin  Furnace ;  gave  the  amount  of  pig  metal  bought 
at  sheriff's  sale,  and  the  amount  manufactured  by  them ;  averred 
that  one-half  thereof  -was  shipped  to  plaintiffs,  and  denied  that 
respondents  ever  refused  to  account  for  the  same — on  the  con- 
trary, that  they  kept  plaintiffs  advised  of  the  amount  of  iron 
bought  and  manufactured  by  defendants,  and  did  account  for  the 
same  by  shipping  one-half  thereof  to  plaintiffs. 

They  averred,  also,  that  the  whole  personal  property  bought 
by  them  at  sheriff's  sale,  as  well  that  bought  under  the  senior 
executions,  as  that  under  plaintiffs*  and  defendants*  joint  execu- 
tion, was,  except  the  iron,  of  which  plaintiffs  received  their  half, 
fairly  and  honestly  put  in  and  applied  to  the  manufacturing  of] 
pig  metal. 

The  answer  set  forth  a  "full  and  true  account*'  of  their  receipts 
and  expenditures  at  Catfish  Furnace  in  the  manufacture  of  iron, 
from  which  it  appeared  that  the  whole  amount  of  their  receipts 
for  sales,  including  all  the  personal  property  bought  at  sheriff's 
sale,  but  not  including  the  iron,  was  .  .  .  J14,150.00 
The  whole  amount  of  their  expenditures  was  .     |J20,833.00 

Showing  an  excess  of  expenditures,       .         .         .       $6, 688. 00 

Averred  their  inability  to  give  a  list  of  the  property  purchased 
by  them,  and  the  prices,  and  that  after  diligent  search  they  have 
been  unable  to  get  one,  and  denied  all  allegations  of  the  bill  not 
admitted,  or  confessed  and  avoided,  and  praying  to  be  dismissed 
with  costs. 

To  this  a  general  replication  was  filed,  August  4th  1860,  and 
on  the  same  day  the  court  appointed  John  P.  Penny,  Esq.,  ex- 
aminer to  take  testimony,  and  master  to  state  an  account  between 
the  parties. 

The  report  of  the  master  was  filed  May  23d  1861,  in  which, 
after  stating  the  above  facts  briefly,  he  proceeded : — 

"  The  only  controversy  is  in  reference  to  the  manner  of  account- 
ing for  the  rest  or  residue  of  the  personal  property  which  re- 
mained on  hand  when  the  defendants  finished  working  up  the 
stock  and  material. 

**  In  the  opinion  of  the  master,  the  true  construction  of  the 
agreement  simply  required  the  defendants  to  take  charge  of  the 
furnace,  and  to  run  it  until  the  whole  stock  of  material  K>r  manu- 
facturing iron  at  both  furnaces  should  be  worked  up,  and  for 
this  purpose  they  had  the  right  to  use  the  property  acquired  by 
the  sale  in  the  ordinary  way.  The  stock  and  material  would  be 
necessarily  consumed  in  the  manufacture  of  metal,  but  the  other 
personal  property,  such  as  horses,  mules,  wagons,  cars,  tc, 
would  remain,  diminished  only  by  the  necessary  wear,  for  this 
species  of  property  could  not  be  *  worked  up'  in  the  sense  in 
which  that  term  is  used  in  the  agreement.  The  merchandise  was 
to  be  used  in  the  ordinary  way,  by  selling  to  hands  and  employees 
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about  the  furnace,  and  only  the  remnant  on  hand  when  the  work 
stopped  can  be  considered  as  embraced  in  the  terms  '  rest  and 
residue'  of  personal  property  to  be  sold  and  accounted  for.  Any 
other  construction  in  reference  to  the  merchandise  would  have 
required  the  defendants  to  charge  themselves  with  the  entire  sales 
of  the  stock  originally  purchased,  which  was  certainly  not  con- 
templated by  the  parties. 

"  The  only  diflSculty  in  stating  the  account,  upon  the  foregoing 
basis,  arises  from  the  very  imperfect  answer  of  the  defendants. 
There  is  nothing  in  their  answer  from  which  it  can  be  determined 
certainly  at  what  precise  time  they  finished  working  up  the  stock 
and  material,  and  ceased  running  the  furnace;  and  it  further 
appears  by  their  account  filed,  that  some  of  the  property  with 
which  they  are  chargeable,  was  disposed  of  by  them  before 
they  finally  closed  the  business.  The  master  has,  however,  from 
statement  of  sales  made  at  auction  on  the  12th  day  of  April 
1858,  assumed  that  as  the  date  at  which  they  finally  closed  the 
business,  and  has  charged  them  with  the  sales  of  merchandise 
made  on  that  day,  and  subsequently,  as  shown  by  their  account. 
He  has  also  charged  them  with  the  amount  admitted  to  have 
been  received  for  mules  between  the  1st  and  16th  of  March  1858, 
as  being  clearly  a  part  of  the  personal  property  for  which  they 
should  account  under  their  agreement. 

"  The  agreement  required  the  plaintiffs  to  account  for  the  net 
proceeds  of  the  metal  received  by  them  from  the  defendants, 
and  credit  the  same  upon  the  amount  receipted  by  them  to  the 
sheriff.  This  they  allege  they  have  done,  but  it  nowhere  appears, 
in  either  the  bill  or  answer,  what  the  precise  amount  of  the  net 
proceeds  of  the  sales  of  metal  was.  The  plaintiffs  allege  it  re- 
duced their  debt  to  about  twelve  thousand  dollars,  without  any 
reference  to  interest.  It  would  seem,  therefore,  that  the  net 
proceeds  amounted  to  about  seven  thousand  dollars.  It  being 
admitted  that  defendants  have  shipped  one-half  of  all  the  metal 
acquired  under  the  sale,  and  one-half  of  the  metal  manufactured 
by  them,  as  required  by  their  agreement,  and  that  the  plain- 
tiffs have  received  and  credited  the  net  proceeds  thereof  as  re- 
quired, the  master  has  omitted  any  reference  to  the  metal  in 
the  account  stated,  as  he  could  only  charge  the  amount  claimed 
to  be  shipped  by  the  defendants,  and  credit  the  same  amount 
admitted  to  be  received  by  the  plaintiffs,  without  fixing  any  price 
to  either. 

**  The  master,  therefore,  has  stated  the  account  between  the 
parties  by  charging  the  defendants,  as  before  stated,  with  the 
gross  amount  received  for  mules  on  the  16th  of  March  1858, 
and  for  merchandise,  wood,  cars,  tools,  scrap-iron,  &c.,  received 
on  and  after  the  12th  of  April  1858 — amounting  in  all  to  seven 
thousand  two   hundred   and   ninety-two   dollars  and   sixty-one 
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cents,  and  allowing  them  credit  for  their  pro  rata  share,  to  wit, 
twenty-two  and  one  fourth  per  cent.,  which  amounts  to  sixteen 
hundred  and  fifty-nine  dollars  and  six  cents ;  leaving  a  balance 
due  to  the  plaintiffs  of  five  thousand  six  hundred  and  thirty- 
three  dollars  and  fifty-five  cents,  as  will  appear  by  the  account 
hereto  attached.  And  as  the  a'ccount  attached  to  defendants* 
answer  shows  that  much  the  larger  portion  of  the  personal  pro- 
perty on  hand  was  sold  before  the  Ist  of  May  1858,  the  master 
is  of  opinion  that  the  interest  upon  the  balance  should  commence 
from  that  date. 

'*  All  of  which  is  submitted." 

Before  filing  this  report  it  was  submitted  to  the  counsel  for  the 
parties,  by  whom  the  following  exceptions  were  filed : — For  the 
defendants : — 1.  That  the  master  has  misconstrued  the  article  of 
agreement  between  plaintiffs  and  defendants  as  regards  the  true 
intent  and  meaning  thereof. 

2.  That  the  master  has  held  the  defendants  liable  to  account 
for,  and  charged  them  with  the  amount  received  for  merchandise, 
wood,  cars,  &c.,  on  and  after  April  12th  1858,  and  before  they 
quit  the  business. 

3.  That  the  master  has  held  the  defendants  liable  to  account 
for,  and  charged  them  with  the  amount  received  for  mules  March 
16th  1858,  and  before  they  stopped  manufacturing. 

4.  That  the  master  did  not  report  that  the  defendants  had 
fully  accounted  to  the  plaintiffs  to  the  full  extent  of  their  lia- 
bility. 

5.  That  the  master  fixed  the  balance  due  on  plaintiffs'  judg- 
ment against  Miller  to  have  been  J12,000,  with  interest ;  whereas 
defendants  claim  that  the  evidence  shows  that  that  amount  was 
inclusive  of  interest. 

6.  The  defendants  claim,  in  opposition  to  the  opinion  of  the 
master,  that  according  to  the  true  intent  and  meaning  of  the 
agreement  aforesaid,  they  had  the  right  to  sell  and  dispose  of 
all  the  personal  property  bought  by  them  at  sheriff *s^  sale  and 
apply  the  proceeds  if  necessary  to  reimburse  themselves  for  their 
outlay  in  carrying  on  the  furnace,  and  were  only  accountable  for 
the  residue,  if  any — and  that  the  account  filed  by  them  shows 
that  said  proceeds  were  so  applied,  and  still  left  defendants 
largely  losers  by  the  operation. 

For  the  plaintiffs : — 1.  The  master  erred  in  deciding  that  the 
defendants  are  only  liable  to  account  for  so  much  of  the  mer- 
chandise acquired  at  said  sheriff's  sale  as  remained  on  hand 
when  they  ceased  to  run  the  furnace. 

2.  The  master  has  not  charged  defendants  with  all  the  mer- 
chandise with  which  they  are  chargeable. 

These  exceptions  were  considered  by  the  master,  but  produced 
»o  change  in  his  report. 

On  argument  in  the  District  Court  the  exceptions  were  all  dis- 
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missed,  the  report  of  the  master  confirmed,  and  the  defendants 
adjudged  to  pay  the  complainants  $5633.55,  with  interest  from 
May  1st  1858,  and  costs,  to  be  taxed  by  the  prothonotary. 

The  case  was  thereupon  removed  into  this  court  by  both  parties, 
when  the  following  errors  were  assigned : — 

By  the  plaintiffs  : — 

The  court  erred  in  overruling  the  foregoing  exceptions  of 
plaintiffs  to  the  master's  report. 

By  the  defendants : — 

1.  The  court  erred  in  dismissing  defendants'  exceptions,  and 
confirming  the  master's  report. 

2.  The  court  erred  in  not  dismissing  the  plaintiffs'  bill. 

JET.  BurgwiUy  for  Shriver  &  Dilworth,  contended  that  the  bill 
should  have  been  dismissed  for  want  of  jurisdiction^  The  plaintiflFs 
had  a  full  and  adequate  remedy  at  law,  by  action  on  the  contract. 
Besides,  there  was  here  no  mutuality  of  accounts,  which  is  essen- 
tial to  give  equity  jurisdiction,  except  when  the  account  is  ancil- 
lary to  discovery :  Baker  v.  J3iddle,  1  Baldwin's  R.  394-416 ; 
Fowle  V.  Lawreston,  5  Peters  495 ;  Phillips  v.  Phillips,  12  Ene. 
Law  &  Eq.  259.  See  1  Story's  Eq.,  §  459,  for  summary  on  this 
point.  But  this  bill  cannot  be  sustained  as  one  for  discovery : 
see  1  Story's  Eq.,  §  74 ;  Russel  v.  Clarke,  7  Cranch  69. 

The  bill  should  be  dismissed  for  want  of  evidence,  on  which 
to  state  an  account,  even  admitting  our  liability  to  account. 

But,  apart  from  the  above  objections,  the  controversy  turns 
upon  the  proper  construction  to  be  given  to  the  fourth  paragraph 
of  the  article,  and,  more  particularly,  as  to  the  proper  applica- 
tion of  the  words,  "re«t  and  residue  of  the  personal  property." 

The  plaintifi*s'  construction  was  so  unreasonable,  that  it  aoes 
not  seem  to  have  been  for  a  moment  entertained  by  the  master ; 
and  no  appeal  having  been  taken  to  the  decree  of  court  dis- 
missing the  plaintiffs'  exceptions,  it  will  not  here  be  further  dis- 
cussed. 

The  nfaster's  construction,  though  more  reasonable  than  the 
other,  is  not  reconcilable  with  the  phraseology  of  the  article, 
and  was  adopted,  perhaps,  from  an  amiable  desire  to  steer  a 
middle  course  between  the  positions  of  plaintiffs  and  defendants. 

But  it  is  also  inconsistent  in  this :  he  held  that  we  could  sell 
merchandise  while  working  the  furnace,  and,  with  the  proceeds, 
employ  labour  for  manufacturing  the  iron,  yet  that  having  hired 
labour,  we  could  not  sell  the  merchandise  after  we  ceased  work- 
ing, and  apply  the  proceeds  to  pay  for  that  labour. 

But  the  construction  put  on  this  article  by  defendants,  and 
fairly  and  honestly  carried  out,  is  both  reasonable  and  in  perfect 
accordance  with  its  phraseology.  They  claim  that  by  the  true 
letter  and  spirit  of  their  agreement,  the  whole  personal  property 
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bonght  by  them  was  to  be  held  as  so  much  $tock  or  capital,  with 
which  they  were  to  enter  upon  the  manufacture  of  metal,  for 
the  joint  and  equal  benefit  of  plaintiffs  and  defendants ;  that,  in 
consideration  of  their  getting  one-half  the  metal,  their  debt 
being  only  one-third  that  of  plaintiffs,  they  were  to  give  the 
business  their  personal  attention,  and  carry  it  on  upon  their  own 
responsibility ;  but  with  provision  that,  in  case  they  ceased  work 
before  all  the  ore  was  worked  up,  either  by  eviction  or  their  own 
choice,  they  should  account  for  all  the  property  remaining  in 
their  hands  after  repaying  their  expenditures.  It  being  remem- 
bered, too,  that  by  the  agreement,  the  plaintiffs  acquired  an 
equal  interest  in  all  the  property  purchased  under  the  senior 
execution  against  Miller,  in  which,  otherwise,  they  had  none. 

The  whole  diflSculty  in  construing  this  agreement,  hinges  not 
on  the  meaning  of  rest  and  residue^  or  of  working  up^  but  on  the 
meaning  and  proper  application  of  the  words  stock  and  material. 
We  contend  that  these  words  are  used  in  this  article  as  referring 
to  the  personal  property  generally,  which  was  acquired  at  sheriff's 
sale,  and  not  as  denoting  those  articles  only  which  could  be 
actually  and  physically  worked  up  in  the  manufacture  of  iron, 
as  wood,  charcoal,  and  ore.  This  construction,  which  removes 
the  whole  difficulty,  is  reasonable,  and  is  completely  borne  out 
on  a  careful  analysis  of  the  article. 

There  is  nothing  in  the  proper  meaning  of  these  words  stock 
and  material,  which  should  narrow  their  application,  as  contended 
for  on  the  other  side.  Stock  is  a  word  of.  most  extensive  appli- 
cation, and  if  we  translate  the  word  material  purchased  at  sheriff's 
sale,  by  the  French  word  matSriely  we  have  exactly  the  idea  in- 
tended by  the  use  of  both  these  words,  stock  and  material. 

But  independently  of  all  questions  of  construction,  we  object 
to  the  master's  report,  as  being  founded  on  insufficient  evidence 
— or  rather  upon  no  evidence,  and  contra  rv  to  all  the  evidence 
there  was.  He  complains  in  his  report  of  the  insufficiency  of 
the  testimony,  but  we  are  not  responsible  for  that.  The  master 
was  not  bound  to  state  an  account  upon  mere  asEumptions,  some 
of  which  were  erroneous  and  contrary  to  the  evidence. 

Hamilton  and  Acheson,  for  Nimick  k  Co.,  in  reply. — 1.  The  bill 
was  not  demurred  to  for  want  of  jurisdiction,  nor  was  the  ques- 
tion raised  either  in  the  answer  or  by  the  plea :  Kailroad  Com- 
pany V.  Cooper,  9  Casey  278. 

2.  The  appellants  will  be  confined  to  exceptions  made  before 
the  master :  Equity  Rules  66 ;  Mengas'  Appeal,  7  Harris  222 ; 
Brightly's  Equity  546.  Nor  will  the  report  be  reviewed  except 
for  plain  mistake:  Stedman's  Appeal,  5  Barr  413;  Mengas' 
Appeal,  5  Harris  222. 

All  the  exceptions  of  defendants,  except  the  fifth,  involve  the 
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construction  of  the  article  of  agreement.  The  whole  case  turned 
on  this. 

The  construction  contended  for  by  the  appellants,  that  they 
might  sell  the  merchandise  and  the  other  personal  property,  and 
apply  the  proceeds  to  defray  the  expenses  of  the  conversion, 
would  compel  the  appellees  to  contribute  nearly  three-fourths 
of  the  entire  means,  and  yet  receive  but  one-half  of  the  pro- 
duct ;  and  this,  too,  in  the  face  of  the  fact  that  this  product  was 
only  457  tons,  while  the  metal  purchased  at  the  sale  and  ready 
for  market  amounted  to  279  tons. 

The  exception  which  was  intended  to  raise  the  question  of  the 
construction  of  the  agreement,  is  so  vague  and  indefinite,  that 
we  are  not  bound  to  notice  it ;  but  think  we  have  shown  that  the 
master  did  not  misconstrue  it  except  to  the  prejudice  of  the  ap- 
pellees, in  respect  to  the  merchandise. 

The  second  exception  has  relation  only  to  the  time  of  appel- 
lants being  held  liable  to  account.  It  is  immaterial,  under  the 
agreement,  when  the  common  property  was  sold.  If  it  was  not 
worked  up,  and  they  disposed  of  it  for  money,  they  were  liable 
to  account  to  appellees  for  their  proportion  of  the  proceeds; 
otherwise  the  appellants  might,  by  making  sale  of  the  common 
property  at  any  time  previous  to  finally  stopping  work,  appro- 
priate to  themselves  the  whole  of  the  proceeds. 

These  observations  are  alike  applicable  to  the  third  exception, 
which  only  differs  from  the  second  in  date,  and  in  referring  to  a 
different  portion  of  the  property. 

But  is  it  true,  as  alleged,  that  the  property  referred  to  in  the 
second  and  third  exceptions,  was  disposed  of  before  appellants 
stopped  manufacturing  ?  The  master  has  found  as  a  fact,  that 
appellants  closed  their  business  at  the  furnace  on  the  12tli  day 
of  April  1858,  and  has  charged  them  with  the  sales  of  merchan- 
dise made  on  that  day  and  subsequently,  as  shown  by  their 
account. 

It  is  diflScult  to  reconcile  the  sale  of  all  the  mules,  ore,  wood, 
and  coal-cars,  store  goods,  and  implements,  such  as  shovels  and 
wbeelbarrows,  with  the  continued  carrying  on  of  the  work. 

The  fourth  exception  is  deficient  in  precision,  and  does  not 
require  any  special  notice. 

As  to  the  fifth  exception.  The  bill  alleges,  that,  after  apply- 
ing the  net  proceeds  arising  from  the  sale  of  the  metal,  there 
remained  a  balance  of  312,000  due  to  complainants  on  the  judg- 
ment. The  appellants  do  not  directly  or  explicitly  contradict 
this,  but  merely  allege  that  if  the  appellees  had  sold  the  metal 
received  by  them  at  the  full  market  price  when  received,  the 
amount  due  to  them  upon  the  judgment  would  be  less  than 
§12,000,  without  alleging  how  much  less,  whether  one  dollar  or 
one  thousand.     This  was  not  a  sufficient  traverse  of  the  allega- 
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tion  in  the  bill ;  and  the  master  was  right  in  finding  it  as  a  fact, 
that  this  alleged  balance  was  still  due ;  and  besides,  there  was 
no  evidence  before  him  as  to  when  or  at  what  price  the  appellees 
sold,  or  might  have  sold,  the  metal. 

The  sixth  exception  is  substantially  the  same  as  the  first  three, 
and  involves  the  construction  of  the  agreement. 

In  none  of  them  have  appellants  claimed  that  the  master  erred 
in  charging  too  much  in  respect  of  the  merchandise  and  other 
property  which  came  into  their  hands,  and  was  sold  by  them. 
The  objection  is  to  their  being  charged  with  any  of  it,  under 
their  construction  of  the  agreement. 

The  words  "  stock"  and  "  material,"  as  applied  to  the  produc- 
tion of  iron,  are  customarily  used  as  synonymous  or  convertible 
terms,  and  mean  the  substance  or  matter  of  which  the  iron  is  to 
be  made ;  and  that  they  are  used  in  this  sense  in  the  agreement, 
is  apparent  from  the  expression  '*work  up,"  in  connection  with 
"material,"  in  the  third  paragraph,  and  of  "worked  up"  in 
connection  with  "stock  and  material,"  in  the  fourth  paragraph. 
It  would  be  absurd  to  suppose  that  the  stock  and  material  could 
be  "  worked  up"  by  converting  into  money  the  appliances  for 
working ;  for,  in  order  to  accomplish  the  purposes  of  the  agree- 
ment, the  appellants  would  be  obliged  to  reconvert  the  proceeds 
into  suitable  property. 

In  the  answer  of  appellants  to  the  first  interrogatory,  they 
admit  that  the  personal  property  acquired  by  them  in  virtue  of 
the  judgment  and  execution  in  favour  of  the  appellants  and  ap- 
pellees against  John  L.  Miller,  amounts  to  about  J17,988.01, 
and  that  the  whole  of  that  sum,  less  the  amount  of  the  costs  on 
the  writ,  was  applied  as  a  credit  on  said  judgment. 

If  there  were  prior  executions  which  were  liens  upon  the  pro- 
perty, the  appellants  were  bound  to  show  what  they  were,  and 
their  amount ;  that  part  of  their  answer  not  being  responsive  to 
the  bill,  but  new  matter. 

In  support  of  the  exceptions  filed  by  them,  they  argued  1.  That, 
in  respect  to  the  merchandise  acquired  at  the  sheriflf*s  sale,  the 
master  misconstrued  the  contract  to  their  prejudice  by  classify- 
ing it  with  stock  and  material  which  might  or  should  be  worked 
up  into  iron,  and  in  charging  them  only  with  so  much  as  re- 
mained, when  they  ceased  to  run  the  furnace.  It  might  have 
been  sold  or  transported  to  market  without  reference  to  the 
running  of  the  furnace,  and  they  should  have  been  charged  with 
the  whole  of  it. 

2.  The  bill  avers,  and  the  answer  admits,  that  appellants  pur- 
chased merchandise  at  both  the  stores  belonging  to  the  furnaces. 
The  account  shows  that  they  had  merchandise  for  $4457.44,  and 
that  the  sale  for  cash  amounted  to  $8245.27.  There  is  no  ad- 
mission in  the  answer  as  to  profits;  but,  allowing  an  average 
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profit  of  25  per  cent.,  there  would  be  $2673.47  sold  over  the  sum 
with  which  they  have  charged  themselves,  making,  together, 
$6571.80,  the  probable  amount  they  acquired  at  sheriff's  sale, 
and  $900  more  than  they  are  charged  with.  They  were  trustees 
of  plaintiffs  in  respect  to  this  property,  and  are  to  be  held  to 
strict  fidelity  and  accountability. 

The  opinion  of  the  court  was  delivered,  November  7th  1861,  by 
Thompson,  J. — The  parties  to  this  controversy  were  joint 
creditors  of  John  L.  Miller,  of  Clarion  county,  and  had  a  judg- 
ment against  him  for  the  sum  of  $24,600 ;  the  undisputed  pro- 
portions of  which  were  $19,000  to  the  plaintiffs  below,  and  $5600 
to  the  defendants.  On  the  sale  of  the  personal  effects  of  Miller, 
on  this  judgment,  Shriver  &  Dil worth  bid  them  in,  and  the  plain- 
tiffs paid  their  proportion  of  the  purchase-money  of  the  sheriff's 
sale,  by  receipting  the  execution  for  that  sum ;  the  balance  was 
receipted  by  the  defendants,  and  the  costs  were  afterwards  paid 
by  them,  and  the  amount  charged  against  the  furnace,  which 
was,  by  the  agreement  between  the  parties  of  the  24th  November 
1857,  to  be  run  for  their  joint  benefit,  until  the  *'  stock  and  ma- 
terial'* purchased  at  the  sheriff's  sale  were  worked  up.  Shriver 
&  Dilworth  proceeded  to  run  the  furnace  in  pursuance  of  the 
agreement,  and  delivered  all  the  metal,  both  that  which  was  pur- 
chased at  the  sale,  and  that  made  afterwards,  to  the  plaintiffs,  in 
the  proportion  agreed  upon,  according  to  the  terms  of  the  articles 
of  agreement,  and  there  is  no  dispute  about  this. 

But  the  defendants  denied  that  they  were  bound  to  account  to 
the  plaintiffs  for  any  of  the  personal  property,  such  as  merchan- 
dise, tools,  wagons,  carts,  cattle,  horses,  and  mules,  in  and  about 
the  Catfish  and  Franklin  Furnaces,  and  purchased  as  already 
stated ;  alleging  that  it  was  all  embraced  under  the  terms  "  stock 
and  material,"  which  they  were  to  work  up  in  making  iron  under 
the  agreement  for  the  benefit  of  the  plaintiffs  and  themselves. 
In  other  words,  they  claim  that  that  property  was  to  be  applied 
to  the  expense  account,  in  working  up  the  coal,  wood,  and  ore 
on  hand,  and  in  that  way  turned  into  iron  for  the  benefit  of  the 
parties.  This  the  master  thought  was  not  the  true  construction 
of  the  contract,  and  we  fully  concur  with  him  in  that,  as  well  as 
in  the  manner  in  which  he  states  the  rights  of  the  parties  under 
this  portion  of  the  contract.  We  will,  therefore,  not  restate  what 
is  so  well  stated  and  sustained  by  the  master.  It  seems  obvious, 
that,  if  all  the  expenses  of  the  furnace  were  to  be  paid  out  of  the 

i'oint  property,  it  being  owned  in  the  proportion  of  $19,000  to 
5600,  or  more  than  three-fourths  to  less  than  one- fourth,  the 
metal  purchased  and  that  made  would  not  have  been  equitably 
divided  equally,  even  considering  the  personal  superintendence  of 
the  defendants  in  making  it.     The  personal  property  on  hand 


Digitized  by  VjOOQ  IC 


1861.]  OP  PENNSYLVANIA.  91 

[Shriver  r.  Nimick.] 

necessarily  consumed  in  manufacturing  or  working  up  the  stock, 
the  master  thought  should  be  applied  in  the  progress  of  the  work, 
as  necessary  to  the  accomplishment  of  the  purpose  in  view  by 
both  parties.  This,  we  think,  was  the  true  and  fair  construction 
of  the  contract.  Beyond  this,  the  defendants  were  bound  to 
defray  expenses,  in  consideration  evidently  of  receiving  an  equal 
share  of  the  metal  purchased,  as  well  as  to  be  manufactured. 
The  equality  provided  for,  in  this  particular,  could  not  well  be 
accounted  for  on  any  other  basis,  and  we  think  it  was  obviously 
the  meaning  of  the  agreement  between  the  parties. 

But  an  objection  in  limine  was  interposed  by  the  defendants, 
namely,  that  the  District  Court  had  not  jurisdiction  in  equity  of 
this  case.  We  think,  without  discussing  the  mode  of  raising 
this  question,  that  the  objection  is  not  sustainable.  The  trans- 
action, it  is  true,  is  not  in  the  ordinary  forms  in  which  we  usu- 
ally discover  the  relation  of  principal  and  agent  or  factor,  but  it 
has  the  substance,  perhaps,  of  both.  The  trust  and  confidence 
incident  to  these  relations  clearly  appears  in  the  agreement  in 
which  the  duty  to  manage  for  the  benefit  of  both  parties  is  found, 
and  also  the  duty  imposed  and  undertaken  to  sell  the  residuum 
of  the  personal  property  and  to  account  for  the  plaintiffs*  share 
of  the  proceeds  in  the  manner  agreed  upon.  Certainly  an  action 
of  account  render  would  have  lain,  on  the  common  law  side  of 
the  court,  under  the  circumstances  alluded  to,  to  compel  an 
account  of  the  moneys  received  from  this  joint  property.  There 
was  the  property  on  the  one  hand,  and  its  disposition  on  the 
other  by  the  parties  intrusted.  It  presented,  we  think,  a  case 
in  which  the  action  of  account  render  would  have  been  a  proper 
remedy.  This  being  so,  the  District  Court  had  jurisdiction  of  it 
in  equity  by  the  19th  section  of  the  Act  of  13th  October  1840 : 
Digest  806. 

Appeal  dismissed  at  the  costs  of  the  appellants. 

In  the  appeal  by  Nimick  k  Co. 

The  opinion  of  the  court  was  delivered,  November  7th,  1861,  by 
Thompson,  J. — ^In  Shriver  &  Dilworth  v.  Nimick  &  Co.,  just 
decided,  we  approved  of  the  views  of  the  master,  in  regard  to 
the  disposition  of  the  ^^rest  and  residue*  of  the  personal  pro- 
perty at  Catfish  Furnace,  when  the  stock  and  materials  for 
making  iron  were  all  worked  up.  We  think  this  applied  as  well 
to  the  merchandise  as  to  any  of  the  other  personal  property, 
and  accordingly  we  aflSrm  the  decree  of  the  District  Court  at 
the  costs  of  tne  appellants. 
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Ehoads  versiis  The  County  of  Armstrong. 

Incompetence/  of  Wihiesnea  on  (he  Ground  o/  Interest. — Effect  o/ Release, 
— Fo)'nier  Suit,  Parties  estopped  by. 

1.  A  county  proposing  to  build  a  bridge,  G.  agreed  to  pay  $150  towards  it 
if  placed  at  his  mill,  at  which  place  it  was  built  by  R.  the  contractor,  who 
having  agreed  to  take  G.  for  payment  for  so  much  of  the  sum  due  by  the 
county,  received  from  the  commissioners  an  order  on  G.  for  $150  and  the 
balance  in  money :  the  order  not  being  accepted  or  paid,  it  was  returned,  and 
afterwards  suit  brought  for  that  amount  against  the  county  by  R.,  on  the  trial 
of  which  II.,  a  witne8s  for  the  plaintiff,  was  rejected  on  the  groand  of  interest 
as  a  partner  in  the  bridge  contract,  and  when  released,  again  rejected  because 
the  costs  up  to  date  were  not  paid ;  and  G.,  another  witness,  to  whom  the 
money  recovered  was  to  go  in  payment  for  a  lumber  bill,  also  rejected,  though 
released  by  the  plaintiff.  Held^  that  the  rejection  of  the  witnesses  was  not 
error,  for  notwithstanding  the  release,  H.  was  liable  for  costs  and  incom- 
petent until  they  were  paid,  while  G.,  though  released  by  R.,  was  still 
interested,  and  wa«  not  competent  until  he  had  released  the  plaintiff. 

2.  Where  the  coUnty  commissioners,  without  consulting  counsel,  had,  after 
the  return  of  the  order,  brought  suit  thereon  against  G.  and  submitted  it  to 
arbitrators,  in  which  the  county  suffered  a  nonsuit,  under  advice  of  counsel, 
as  having  no  right  of  action ;  and  in  the  suit  by  R.  against  the  county,  the 
former  suit  was  offered  by  him  as  conclusive  against  the  defendant  and  a 
final  adjudication  of  the  rights  of  G.  and  the  county,  upon  which  the  court 
below  charged  that  it  was  evidence  but  not  conclusive,  and  that  if  the  jury 
believed  the  demand  against  G.  had  been  passed  to  R.,  he  would  not  be 
estopped  by  the  act  of  the  commissioners:  it  was  held:  That  the  charge  of 
the  court  was  not  erroneous  ;  for  if  under  the  evidence  G.  was  responsible  for 
the  $150  to  R.  and  not  to  the  county  (which  was  a  fact  for  the  jury),  then  the 
act  of  the  commissioners  would  not  affect  R.,  nor  prevent  him  from  maintain- 
ing an  action  against  G.  for  the  payment  promised  by  him. 

Error  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  action  of  assumpsit,  brought  to  December  Term 
1858,  by  Samuel  Rhoads  against  the  County  of  Armstrong,  to 
recover  a  balance  alleged  to  be  due  to  him  for  building  a  county 
bridge  over  the  Big  Mahoning  Creek,  at  Glenn's  Mills,  in  said 
county,  in  which,  under  the  ruling  of  the  court  below  (Buffing- 
ton,  P.  J.),  there  was  a  verdict  and  judgment  for  the  defendant. 
The  case  was  then  removed  into  this  court  by  the  plaintiff,  and 
was  argued  by  Golder  and  Fulton  for  plaintiff,  and  by  J.  Boggs 
for  defendant. 

The  points  presented  by  this  case,  and  the  facts  on  which  they 
depend,  are  fully  stated  in  the  opinion  of  this  court,  which  was 
delivered,  November  11th  1861,  by 

Read,  J. — The  county  of  Armstrong  proposed  to  build  a 
bridge  over  Big  Mahoning  Creek,  and  there  being  a  competition 
as  to  the  site,  Archibald  Glenn  agreed  to  pay  ?160  towards  it 
if  placed  at  his  mill,  which  spot  was  finally  adopted.     The  con- 
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tract  for  building  the  bridge  was  awarded  to  Samuel  Rhoads,  the 
plaintiff,  who  agreed  to  take  Glenn  for  it  to  the  amount  of  his 
subscription  in  payment  and  satisfaction  of  so  much  of  the  price 
to  be  paid  him  by  the  county.  This  is  clearly  established  by 
the  verdict  of  the  jury,  and  such,  no  doubt,  from  the  nature  of 
the  evidence,  was  the  understanding  between  Rhoads  and  Glenn. 
Rhoads  built  the  bridge,  and  received  the  whole  contract  price, 
except  the  $150,  for  which  the  county  commissioners  gave  him 
an  order  on  Glenn.  Glenn  refused  to  pay  the  $150,  and  Rhoads 
returned  the  order  to  the  commissioners,  and  afterwards  brought 
this  suit  against  the  county. 

This  was  really  the  question  in  dispute,  and  was  settled  by  the 
verdict  which  disposed  of  the  allegation,  that  the  agreement  of 
Glenn  was  conditional,  and  was  not  fulfilled,  which  was  fairly 
submitted  to  the  jury  by  the  court.  There  are  four  errors  as- 
signed, the  first  two  being  to  the  withdrawal  of  Alexander  Henry's 
testimony,  and  his  final  rejection  as  a  witness,  and  the  second  to 
the  rejection  of  Archibald  Glenn.  Upon  the  examination  of 
Henry,  he  proved  that  he  was  a  partner  of  the  plaintiff,  and  of 
course  he  was  rejected,  and  his  testimony  withdrawn.  Rhoads 
released  Henry  by  a  paper,  dated  September  12th  1859,  and 
Glenn,  by  an  instrument  executed  during  the  trial,  on  December 
15th,  in  the  same  year,  but  Henry  was  not  admitted  because  he 
did  not  pay  up  the  costs  till  that  time.  So  Glenn,  to  whom  it 
was  admitted  the  amount  recovered  in  this  suit  was  to  go,  was 
released  by  Rhoads,  when  he  (Rhoads)  should  have  been  released 
by  Glenn.  Under  the  circumstances,  then,  these  witnesses  were 
properly  rejected. 

The  third  error  is  involved  in  the  fourth,  which  contains 
the  first  of  the  plaintiff's  points,  and  the  answer  of  the  court. 
After  the  return  of  the  order  by  Rhoads  to  the  commissioners, 
thev,  without  consulting  counsel,  entered  into  an  amicable  action 
with  Mr.  Glenn,  and  on  September  29th  the  parties  appeared, 
and  agreed  that  all  matters  in  variance  be  submitted  to  three 
persons  as  arbitrators.  In  case  of  absence,  parties  agree  to 
substitutes,  and  the  award  to  be  final  and  conclusive.  On  the 
day  fixed  the  arbitrator  and  two  substitutes  met,  "  and  award 
and  say  that  the  plaintiff  takes  a  nonsuit." 

This  appears  to  have  been  acquiesced  in  by  Glenn,  and  when, 
therefore,  it  is  offered  by  Rhoads  as  conclusive  against  the 
county,  and  to  show  a  final  adjudication  of  the  rights  of  Glenn 
and  the  county,  the  court  were  right  in  saying  it  was  evidence, 
but  not  conclusive,  and  if  the  jury  believed  that  the  demand 
against  Glenn  had  been  passed  to  Rhoads,  Rhoads  would  not  be 
estopped  by  the  action  of  the  commissioners. 

There  is  nothing  in  the  third  point.     The  charge  appears  to 
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have  been  perfectly  correct,  and  presenting  a  proper  view  of  the 
facts  and  the  law  to  the  jury. 

Judgment  affirmed. 


Wilson's  Appeal. 

Executors  entitle  to  Credit  for  necessary  Counsel  Fees. — Legatee  twt 
chargeable  vnth  Expense  of  Collecting  his  Legacy  from  Persons  xcith  i 
tchom  it  had  been  inveMed  by  Eocecutor. 

A  testator  bequeathed  to  A.  K.,  a  boy  then  living  with  him,  $200,  to  be  paid 
when  he  came  to  the  age  of  twenty-one  years,  "  provided  he  shall  so  long  live 
with  us,"  the  balance  of  his  estate  to  his  widow  for  life,  and  at  her  death  to 
his  two  brothers  share  and  share  alike ;  at  the  executor's  sale,  the  brothers 
bought  most  of  the  personal  property,  and  in  payment  gave  each  a  note  under 
seal  to  the  executors  for  $100,  with  the  endorsement  that  it  was  not  to  be  paid 
"until  A.  K.  came  of  age/'  The  legatee  lived  with  the  testator  and  his 
widow  until  the  death  of  both,  and  when  he  attained  his  majority  demanded 
his  legacy.  Pajrment  of  the  notes  being  refused,  the  surviving  executor  was 
oomnelled  to  bring  suit  to  recover  the  amount  due  thereon.  After  recovery, 
he  filed  his  account  in  the  Orphans'  Court,  claiming  credit  for  the  legacy,  and 
counsel  fees  for  trying  the  suit,  and  stating  the  account,  which  items  were 
excepted  to  by  the  residuary  legatees  and  the  account  referred  to  an  auditor, 
who  allowed  both,  but  decided  that  the  special  legatee  should  pay  three-fourths 
of  counsel  fees,  because  the  suit  was  brought  for  his  use,  and  the  residuary 
legatees  one-fourth :  this  report  bein^  confirmed,  on  appeal,  it  was  held: 

1.  That  it  was  the  duty  of  the  residuary  legatees  to  have  paid  the  legacy 
to  the  legatee  or  to  the  executor,  that  the  rights  of  the  parties  might  have  been 
tested  in  the  Orphans'  Court ; 

2.  But,  that  as  they  compelled  the  executor  to  bring  suit,  a  proper  credit 
must  be  allowed  in  his  account  for  the  necessary  expenses,  including  counsel 
fees ; 

3.  That  it  was  error  in  the  auditor  and  the  court  below  to  charge  the  special 
legatee  with  any  part  of  the  expense  of  recovering  his  le^cy,  as  it  was  the 
duty  of  the  surviving  executor  to  collect  the  notes  and  distribute  the  proceeds ; 
and  as  the  expenses  in  the  Common  Pleas  and  in  the  Orphans'  Court  had 
been  caused  by  the  conduct  of  the  residuary  legatees,  without  fault  on  the 
part  of  the  executor,  they  should  be  paid  out  of  the  fund  in  his  hands. 

Appeal  from  the  Orphans'  Court  of  Armstrong  county. 

This  was  an  appeal  by  William  Wilson  from  the  decree  of  the 
Orphans'  Court  on  the  account  of  said  Wilson,  as  surviving 
executor  of  James  McClelland,  deceased.  The  appellees  were 
John  McClelland  and  Samuel  McClelland,  residuary  legatees  of 
testator. 

The  material  facts  of  the  case,  and  the  errors  assigned  by  the 
appellant,  are  fully  stated  in  the  opinion  of  this  court. 

The  case  was  argued  here  by  Golden  and  FtUton  for  appellant, 
and  by  Boggi  and  Calhoun  for  appellees. 
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The  opinion  of  the  court  was  delivered,  November  11th  1861,  by 

RsAD,  J. — On  October  5th  1842,  James  McClelland  made  his 
will  and  died,  and  on  the  24th  of  the  same  month  it  was  proved 
and  letters  testamentary  were  issued  to  the  executors,  Messrs. 
Kier  and  Wilson,  who  made  a  vendue  and  sold  most  of  the  per- 
sonal property  to  the  two  brothers  of  the  deceased,  and  instead 
of  receiving  cash  from  them,  each  gave  his  note  or  sealed  bill 
to  the  executors,  dated  November  15th  1842,  at  nine  months, 
for  3100. 

Upon  each  sealed  note  was  this  endorsement : — "  This  note  is 
not  to  be  paid  until  Alexander  King  comes  to  the  years  of 
twenty-one,  that  lived  with  James  McClelland,  deceased,  unless 
in  case  of  failure  or  removal  out  of  bounds." 

The  testator  had  thus  provided  for  this  boy  in  his  will : — "  I 
will  and  bequeath  unto  Alexander  King,  the  boy  that  now  lives 
with  me,  the  sum  of  $200,  to  be  paid  when  he  comes  to  the  age 
of  twenty-one  years,  provided  he  shall  so  long  live  with  us." 
"3d.  I  will  and  bequeath  unto  my  beloved  wife,  Jane  McClel- 
land, all  the  balance  of  my  real  estate  and  personal  property, 
whatsoever  may  belong  to  me  at  my  death  so  long  as  she  shall 
live,  and  at  her  death,  provided  we  shall  have  no  heirs,  I  will 
that  my  whole  estate,  real  and  personal,  be  divided,  share  and 
share  alike,  between  my  two  brothers,  Samuel  McClelland  and 
John  McClelland." 

The  testator  left  no  issue,  but  left  a  widow  who  survived  him 
some  years,  and  with  whom  King  lived  until  her  death — she  and 
her  husband  being  clearly  meant  in  the  will  by  the  word  "us." 
The  two  brothers  had  gone  on  during  the  life  of  the  widow,  and 
after  her  death,  until  the  legatee  attained  his  majority,  keeping 
the  whole  interest  (including  what  the  widow  was  entitled  to)  for 
their  own  use. 

When  the  boy  King  came  of  ace,  the  duty  of  the  brothers, 
who  were  residuary  legatees,  was  plain — to  pay  the  legatee  with- 
out a  moment's  delay,  unless  forbidden  by  the  surviving  execu- 
tor, which  would  have  saved  every  cent  of  the  expense,  which  is 
the  subject  of  the  present  appeal.  The  executor  desired  this 
course  to  be  taken,  but  the  makers  of  the  notes  positively  refused 
to  pay  any  one.  Another  course  was  open  to  them,  to  pay  the 
amount  of  the  notes  to  the  executor,  and  have  the  rights  of  the 
parties  ascertained  in  the  Orphans*  Court,  upon  the  settlement 
of  his  account. 

Instead  of  this  the  executor  was  obliged  to  bring  suit  on  these 
notes,  to  place  himself  in  funds  to  pay  this  legacy,  and  there 
can  be  no  doubt  that  this  suit  was  strenuously  contested  by  the 
defendants,  and  if  the  condition,  as  it  is  called,  which  was  en- 
dorsed on  them  had  been  broken,  the  defence  was  to  be  made 
then  and  there.    The  money  being  thus  recovered  by  sheer  force 


Digitized  by  VjOOQ  IC 


96  SUPREME  COURT  lPitt$burgA 

[Wilson's  Appeal.] 

of  the  law,  they  oblige  the  executor  to  file  his  account,  to  Trhich 
they  file  exceptions,  and  it  is  referred  to  an  auditor. 

The  first  exception  goes  entirely  back  of  the  alleged  condi- 
tion, for  it  says,  ^'  Voucher  No.  1  (I  suppose  for  the  payment 
of  the  legacy  to  the  orphan  boy,  the  object  of  the  testator^s 
bounty),  should  not  be  allowed,  the  condition  in  the  will  not 
being  complied  with — Alexander  King  is  not  entitled  to  the 
legacy,''  This  exception  the  auditor  overrules,  and  thus  shows 
that  there  was  nothing  in  the  various  attempts  to  take  away  a 
vested  legacy  from  a  meritorious  object. 

The  2d  exception  is,  "  Voucher  No.  2.  An  excessive  amount 
is  paid  counsel  for  trying  a  suit,  and  stating  account.**  This  is 
also*  overruled  by  the  auditor,  who  has  thus  shown  clearly  that 
the  expenses  of  suit  and  audit  have  been  occasioned  by  a  deter- 
mination to  defeat  Alexander  King  of  his  legacy.  The  auditor 
in  fact  says  in  reality  the  suit  was  right,  the  recovery  of  the 
money  right,  the  payment  of  the  legacy  right,  and  all  the  pay- 
ments made  by  the  executor  were  proper,  and  of  course  they 
should  have  been  allowed  him  as  a  proper  credit  against  the 
estate  on  his  account. 

"  I  don't  decide  that  the  counsel  fees  are  exorbitant,"  says  the 
auditor ;  but  in  order  to  inculpate  the  legatee,  who  is  entirely 
blameless,  he  falls  into  a  clear  error  of  law — "If  the  suit,  as  it 
was,  were  instituted  for  the  benefit  of  King,  the  legatee,  with 
the  purpose  of  testing  his  right  to  the  legacy,  he  should  bear 
the  expense  incident  to  the  danger  of  recovery  in  the  cause." 
Now,  if  this  were  true.  King  has  had  to  try  his  title  to  his  legacy 
twice ;  first,  in  the  Common  Pleas,  second,  in  the  Orphans*  Court, 
and  wholly  through  the  persevering  tenacity  of  the  brothers  of 
his  benefactor,  who  seems  to  have  stood  in  loco  parentis.  But 
the  statement  of  the  law  is  incorrect,  the  suit  was  that  of  the 
surviving  executor,  who  could  alone  sue  on  these  sealed  notes, 
receive  the  proceeds,  and  distribute  them  under  the  sanction  of 
the  Orphans*  Court.  In  all  this  King  could  not  legally  be  put 
to  any  expense.  The  executor  was  the  plaintiff,  and  the  only 
plaintiff  in  the  suit.  Then  the  auditor  indulges  in  a  speculation 
what  it  would  have  cost  King  if  he  had  brought  a  suit ;  but  this 
is  inapplicable  to  the  matter  in  hand,  for  he  got  his  money  from 
an  honest  executor  without  any  suit  at  all.  It  is  clear  that  the 
auditor,  upon  his  own  showing,  was  in  error  in  charging  this 
legatee  with  causing  expenses  with  which  he  never  had  any  con- 
cern. 

Now,  if  King  had  nothing  to  do  with  these  proceedings,  and 
he  was  paid  his  money  without  suit,  these  expenses  were  all  occa- 
sioned, as  we  have  seen,  by  the  determination  of  the  two  brothers 
to  defeat,  by  any  and  every  means,  the  legacy  to  King.  They 
said  on  the  trial,  and  before  the  jury,  Alexander  King  is  not 
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entitled  to  the  legacy,  and  this  question  was  obliged  to  be  met 
there,  and  after  a  solemn  decision  in  his  favour,  it  has  again  to  be 
re-argued  all  over  again  before  the  auditor,  and  to  run  the  gaunt- 
let of  the  Orphans'  Court.  It  is  clear,  then,  upon  the  record, 
and  upon  the  statement  of  the  auditor  himself,  that  the  fees 
which  cover  both  courts  and  all  the  proceedings,  were  caused  by 
the  dogged  determination  of  the  exceptants  below  to  deprive 
Alexander  King  of  his  legacy,  and  as  he  says  they  are  not  ex- 
cessive, they  are  fair  charges  upon  the  fund.  The  credit  of  $75, 
therefore,  should  be  restored,  and  the  costs  of  the  audit  also  paid 
out  of  the  fund.  In  this  way  the  exceptants  will  find  that  they 
have  wilfully  inciie»»#d  costs  which  now  must  be  paid  virtually 
out  of  their  own  pockets. 

It  is  ordered.  That  the  decree  of  the  Orphans'  Court 
be  reversed,  and  that  the  report  of  the  auditor  be  so 
far  modified  as  to  restore  the  $75  counsel  fees,  stricken 
from  the  account  of  the  appellant,  and,  so  modified, 
the  said  report  is  confirmed ;  and  it  is  further  or- 
dered, that  the  costs  of  this  appeal,  and  of  the  audit 
in  the  court  below,  be  paid  by  the  appellees. 


Blackburn  versus  Ormsby. 

Affidavit  of  Defence^  Certainty  required  in, — Accord  and  Satisfaction^ 
token  available  as  a  Defence, —  Tender  of  Accord  insufficient. — Agree^ 
ment  to  give  Time,  when  binding. 

1.  An  accord  between  a  debtor  and  creditor,  in  order  to  be  available  as  a 
defence,  must  be  fully  executed.  Readiness  to  perform  or  an  offer  of  perform- 
ance is  not  enough. 

2.  An  agreement  by  a  creditor,  upon  sufficient  consideration,  to  give  his 
debtor  time  to  pay  a  debt,  is,  in  an  action  to  recover  the  debt  by  the  creditor, 
an  available  defence,  not  by  way  of  accord  and  satisfaction,  but  as  showing 
that,  at«the  institution  of  the  suit,  the  plaintiff  had  no  legal  right  of  action. 

3.  In  an  action*  upon  two  promissory  notes,  the  defendant  filed  an  affidavit 
of  defence,  alleging  a  prior  agreement  on  the  part  of  the  plaintiff  to  forbear 
proceedings  on  the  said  notes  and  to  give  time  K>r  payment,  provided  he  would 
give  a  mortgage  on  sufficient  real  estate  to  secure  his  whole  debt  to  plaintiff 
(of  which  Uie  notes  were  part),  pay  certain  costs  and  give  a  note  with 
endorsers  for  extra  interest,  &c. ;  tnat  he  paid  the  costs,  had  the  mortgage 
and  note  prepared,  and  **  with  these  documents  offered  plaintiff  to  carrj^  out 
his  agreement  with  him  in  good  faith  and  to  its  full  extent,"  but  that  plamtiff 
refused  said  bond  and  mortgage  and  note,  on  the  ground  that  the  real  estate 
proposed  as  security  was  not  sufficient  in  value,  whereas  he  the  defendant 
averred  the  contrary  to  be  true:  the  court  below  having  entered  Judgment 
for  want  of  a  sufficient  affidavit  of  defence,  on  writ  of  error  it  was  held : 
That,  by  the  agreement,  the  defendant  was  bound  to  produce  and  exhibit  the 
mortgage  to  the  plaintiff  or  his  counsel  to  jud^e  of  its  sufficiency,  of  which 
the  defendant  was  not  the  judge ;  that  as  the  affidavit  did  not  aver  a  tender 
of  the  note  and  mortgage,  and  that  an  opportunity  was  given  the  plaintiff  to 
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judge  of  its  sofScieDcj ;  it  was  not  sufficient,  and  that  the  entry  of  judgment 
m  the  court  below  was  not  error. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  assumpsit  brought  to  August  Term 
1861,  by  Oliver  Blackburn  against  Oliver  H.  Ormsby. 

The  plaintiff  declared  on  two  promissory  notes  of  defendant, 
one  for  $850,  and  the  other  for  $2350,  both  falling  due  on  the 
16th  of  July  1861,  and  filed  an  affidavit  of  his  cause  of  action 
as  required  by  the  rules  of  court. 

On  the  10th  of  August  1861,  the  defendant  filed  an  affidavit 
of  defence  to  a  recovery  on  the  note  for  $850,  averring  that  the 
plaintiff,  on  or  about  the  21st  day  of  June  last,  agreed  with 
defendant  to  forbear  all  proceedings  on  said  note  when  due,  and 
on  certain  other  specified  notes  of  defendant,  held  by  him, 
amounting  in  all  on  their  face  to  $8875,  and  to  give  defendant, 
and  also  Caroline  Ormsby,  an  endorser  on  one  of  them,  one  and 
two  years  to  pay  the  amount  thereof,  and  to  discontinue,  on 
defendant's  paying  costs,  a  suit  then  brought  by  him  on  certain 
of  said  notes,  provided  defendant  would  give  or  procure  for  said 
plaintiff  a  mortgage  on  sufficient  real  estate  to  secure  the  said 
amount  payable  in  two  equal  annual  instalments  from  the  date 
thereof  with  interest ;  and  would  also  give  said  plaintiff  his  (de- 
fendant's) note,  endorsed  by  R.  &  J.  Watson,  for  extra  interest 
at  rate  of  one  half  per  cent,  a  month  on  said  amount  for  the  time 
of  said  extension.  The  said  defendant,  on  the  faith  of  said  agree- 
ment, paid  said  costs,  and  without  delay,  except  what  was  caused 
by  plaintiff's  illness  and  defendant's  consequent  inability  to  com- 
municate with  him,  procured  a  mortgage  to  be  executed  by  said 
Caroline  Ormsby  (in  whose  behalf  equally  with  his  own  said 
agreement  had  been  made)  upon  certain  real  estate  in  thig 
county,  securing  defendant's  bond  for  the  aggregate  amount  of 
said  notes,  payable  as  above  agreed ;  said  bond  and  mortgage 
being  in  favour  of  said  plaintiff,  and  the  said  real  estate  being,  as 
defendant  averred,  abundantly  sufficient  as  a  security  for  the 
amount  proposed.  That  defendant  also  procured  a  note  of  his 
own,  to  be  endorsed  by  R.  .&  J.  Watson  for  extra  interest  as 
above  specified.  And  with  these  documents  defendant,  before 
the  bringing  of  this  suit,  offered  plaintiff  to  carry  out  his  agree- 
ment with  him  in  good  faith  and  to  its  full  extent.  But  that 
plaintiff  utterly  refused  said  bond  and  mortgage  and  note,  simply 
on  the  ground  that  the  real  estate  proposed  as  security  was  not 
sufficient  in  value ;  whereas  the  defendant  averred  that  the  con- 
trary was  true. 

On  the  24th  of  August  1861,  a  rule  was  granted  on  the  de- 
fendant to  show  cause  why  judgment  should  not  be  entered 
against  him  for  want  of  a  sufficient  affidavit  of  defence,  the 
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plaintiff's  counsel  averrinff  that  the  affidavit  filed  was  eyasiye, 
and  disclosed  no  sufficient  defence. 

On  argument  the  court  below  made  the  rule  absolute ;  where- 
upon the  defendant  sued  out  this  writ,  and  assigned  for  error  the 
entering  of  judgment  in  disregard  of  the  affidavit  of  defence. 

ff.  Burgwiriy  for  plaintiff  in  error. — The  objection  to  the  plea 
of  accord  and  satisfaction,  not  executed  b j  acceptance,  is  founded 
on  the  technical  ground  that  such  plea  amounts  merely  to  the 
substitution  of  one  cause  of  action  for  another.  But  it  does  not 
hold  good  when,  as  here,  the  original  debt  was  not  due  at  the 
time  of  the  accord  (Chit.  Cont.  762),  nor  when,  as  here,  a  third 
person  becomes  party  to  the  agreement :  Henderson  v.  Stobart, 
6  Exch.  99. 

But  whether,  under  our  Pennsylvania  system  of  equitable 
defence,  the  rule  held  in  England  and  other  states,  in  regard  to 
the  plea  of  accord  and  satisfaction  unexecuted,  would  be  sus- 
tained, when  there  was  a  readiness  and  offer  to  perform  by 
defendant  and  refusal  by  plaintiff,  is  doubtful.  Be  this  as  it  may, 
our  defence  in  this  case  was  not  strictly  that  of  accord  and  satis- 
faction. We  did  not  claim  that  plaintiff's  original  cause  of  action 
was  mtUfied  and  ditcharged  by  his  agreement  and  subsequent 
refusal  to  carry  it  out.  We  merely  alleged  that  upon  sufficient 
consideration  he  had  agreed  to  give  us  time,  and  claimed  to  hold 
him  to  that  agreement.  Two  questions  then  arise:  1st.  Was 
there  a  consideration  for  the  promise  ?  and,  2d.  Will  it  avail  us 
here  as  a  defence  ? 

In  the  most  unfavourable  view  that  can  be  taken  of  our  case, 
there  was  promise  for  promise,  which  has  always  been  held  a 
sufficient  consideration.  Again :  It  has  been  frequently  held 
that  a  promise  to  forbear  is  a  sufficient  consideration  for  the 
promise  of  a  third  party  to  guarantee  the  debt — why  is  not  the 
converse  true? — why  is  not  the  procurement  of  a  mortgage- 
security  a  sufficient  consideration  for  the  promise  to  forbear  ?  A 
spark  of  benefit  to  the  promissor,  or  of  loss  to  the  promissee,  is 
sufficient  as  a  consideration.  Here  the  defendant,  on  the  faith 
of  plaintiff's  promise,  paid  the  costs  of  the  former  suit,  and  went 
to  the  trouble  and  expense  of  procuring  the  bond  and  mortgage 
to  be  drawn  and  executed. 

If  the  plaintiff  had  accepted  the  bond  and  mortgage  which  we 
offered,  would  he  not  then  have  been  bound  by  his  agreement  to 
give  time  on  his  note  ?  If  so,  can  he  take  advantage  of  his  own 
wrong  by  a  refusal  to  carry  out  his  part  of  the  agreement,  when 
we  in  good  faith  had  fully  carried  out  ours  ?  Chitty  on  Con- 
tracts 788  furnishes  the  answer. 

Independently  of  the  admission  of  this  agreement,  under  our 
system  of  equitable  defence,  the  case  of  Pearl  v.  Wells,  9  Wend. 
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291,  shows  that  this  is  the  only  way  in  which  we  could  avail  our- 
selves of  such  a  defence. 

A.  H.  Miller^  for  defendant  in  error. — 1.  The  affidavit  of 
defence  is  evasive,  in  the  fact  that  it  does  not  aver  that  any 
tender  of  the  bond  and  mortgage  was  ever  made  to  Blackburn 
or  his  attorney.  The  defendant  in  his  affidavit  states  that  he 
"offered  plaintiff  to  carry  out  his  agreement  in  good  faith  and  to 
its  full  extent."  It  is  evasive  and  a  deceit,  and  is  all  covered 
up  under  the  word  "  offered."  No  security  whatever  has  ever 
been  tendered. 

2.  The  affidavit  fails  to  disclose  a  sufficient  defence :  it  does 
not  set  forth  that  a  bond  and  mortgage  was  offered  or  tendered 
to  the  plaintiff;  nor  does  the  defendant  swear  that  the  mortgaged 
premises  were  of  sufficient  value  to  secure  the  debt — he  merely 
swears  that  he  "  avers"  it  to  be  of  sufficient  value.  The  fact  of 
value  he  does  not  swear  to.  The  value  of  real  estate,  as  a 
security,  is  not  the  price  "averred"  by  its  owner,  but  what  it 
will  command  at  a  fair  public  sale  or  auction.  This  is  peculiarly 
the  fact  in  this  case. 

It  is  evasive  in  another  and  very  material  fact :  it  does  not 
assert  that  the  defendant  was  ready  and  offered  to  give  the 
mortgage,  and  that  defendant  is  still  ready  and  willing  to  deliver 
a  mortgage  to  BlackBurn  to  secure  the  debt  sufficiently. 

3.  But  even  if  a  tender  of  the  bond  and  mortgage  had  been 
made  and  refused  by  the  plaintiff,  it  would  have  availed  the 
defendant  nothing,  under  his  plea  of  accord  and  satisfaction 
urged  in  the  court  below.  Accord  without  satisfaction  is  no  bar 
to  an  action,  and  the  execution  of  the  accord  must  be  complete 
and  perfect. 

It  is  not  true  that  a  third  person  became  a  party  to  this 
alleged  contract,  the  firm  of  R.  &  J.  Watson  being  the  endorser 
on  one  of  the  notes,  and  Caroline  Ormsby  the  other  party, 
being  endorser  on  one  of  the  notes  amounting  to  $6500.  The 
affidavit  of  defence  sets  forth  that  a  mortgage  was  executed  by 
"  said  Caroline  Ormsby,  in  whose  behalf  equally  with  his  own 
said  agreement  had  been  made." 

Nor  is  a  plea  good  as  an  accord  and  satisfaction  that  the 
plaintiff  agreed  to  accept  the  note  of  a  third  person,  which,  on 
being  tendered,  he  refused  to  accept :  19  Wend.  616 ;  3  Johns. 
243 ;  5  Id.  386 ;  23  Wend.  342 ;  1  Gray  245. 

The  defendant  complains  that  he  paid  the  costs  of  the  former 
suit,  and  went  to  the  expense  of  procuring  the  bond  and  mort- 
gage to  be  drawn  and  executed.  As  to  the  costs,  he  was  legally 
bound  to  pay  them,  and  as  to  the  mortgage,  he  refused  to  let  the 
plaintiff  have  it,  and  never  even  submitted  it  to  him  for  accept- 
ance or  rejection. 
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The  accord  and  satisfaction  must  be  advantageous  to  the 
creditor :  Warren  v.  Skinner,  20  Conn.  259 ;  Smith  v.  Bartholo- 
mew, 1  Mete.  276 ;  and  this  rule  applies  only  when  the  claim 
thus  settled  is  a  liquidated  and  undisputed  one :  4  Denio  166 ; 
12  Mete.  551.  An  accord  must  be  executed :  8  Ohio  R.  393  ;  6 
Wend.  390. 

The  case  in  6  Wend.  291,  Pearl  v.  Wells,  referred  to  by 
counsel  of  plaintiff  in  error,  was  a  decision  founded  on  the  com- 
promise of  a  disputed  claim. 

The  opinion  of  the  court  was  delivered,  November  11th  1861, 

by 

Woodward,  J. — The  affidavit  of  defence  cannot  be  supported 
as  an  accord,  for  an  accord,  to  be  available  as  a  defence,  must 
be  fully  executed.  Readiness  to  perform,  or  an  offer  of  perform- 
ance, is  not  enough.  It  is  not  pretended  that  this  was  an  exe- 
cuted accord,  but  the  defendant  insists  that  the  plaintiff  agreed, 
upon  sufficient  consideration,  to  give  him  time  on  the  debt  in 
suit.  Such  a  defence,  if  made  out,  is  undoubtedly  available,  not 
by  way  of  accord  and  satisfaction,  but  as  showing  that  at  the 
institution  of  the  suit  the  plaintiff  had  no  legal  right  of  action. 
An  extension  of  credit,  on  a  pledge  of  increased  securities,  is  a 
very  common  transaction  between  debtor  and  creditor,  and  where 
the  bargain  has  been  fairly  and  finally  agreed  upon,  the  creditor 
must  be  held  to  it.  The  additional  securities  are  an  adequate 
consideration  for  the  promise  of  forbearance  on  the  part  of  the 
creditor,  and  if  the  debtor  have  performed  the  conditions  of  his 
undertaking  he  is  entitled  to  the  indulgence  stipulated  for. 

But  the  difficulty  with  the  affidavit  in  this  case  is,  that  it  does 
not  allege  performance  of  the  debtor's  conditions.  The  bargain 
is  well  set  out,  was  a  fair  and  reasonable  one,  and  nothing  is 
wanting  to  make  it  conclude  the  plaintiff,  except  the  tender  of  a 
sufficient  mortgage  and  note.  He  swears  that  he  had  the  instru- 
ments prepared,  and  "  with  these  documents  offered  plaintiff  to 
carry  out  his  agreement  with  him  in  good  faith  and  to  its  full 
extent,''  If  he  tendered  the  note  and  mortgage,  why  did  he  not 
say  so  ?  He  does  not  allege  that  he  showed  the  documents, 
or  informed  the  creditor  of  them.  Affidavits  of  defence  are  not 
documents  that  need  a  strained  construction.  Parties  generally 
swear  as  hard  as  truth  and  conscience  will  allow.  Their  words 
are  not  to  be  taken  as  implying  more  than  they  express.  Giving 
to  the  defendant's  words  their  legitimate  and  necessary  signifi- 
cation, they  fail  to  prove  such  a  tender  of  the  new  securities  as 
would  be  performance  on  his  part  of  the  agreement  he  sets  up  to 
bar  the  plaintiff's  action.  The  production  of  the  mortgage  to 
the  plaintiff's  counsel,  with  the  brief  of  title,  or  an  opportunity 
to  examine  the  title,  was  fairly  implied  in  the  bargain ;  for  he 
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could  not  be  expected  to  accept  an  unexamined  security.  The 
defendant's  oath  that  the  mortgage  was  a  sufficient  security  can- 
not dispense  with  the  obligation  he  was  under  to  so  produce  and 
exhibit  the  mortgage  to  the  plaintiff  or  his  counsel,  as  to  give 
them  an  opportunity  to  judge  of  its  suflficiency.  If  it  was  suflB- 
cient  they  were  bound  to  be  satisfied  with  it,  but  the  defendant 
was  not  the  exclusive  judge  of  its  sufficiency.  His  failure  to 
tender  it,  and  to  give  the  plaintiff  an  opportunity  to  judge  of  its 
sufficiency,  is  decisive  against  the  proposed  defence,  and  there- 
fore there  was  no  error  in  entering  judgment  for  plaintiff. 

The  judgment  is  affirmed. 
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ill   'S         Contradiction  of  Witness  hy  Record  of  Quarter  Sessions. — Judgment 
vot  reversed  for  harmless  Error.  —  Witness  contradicted  by  his  former 
41  102|         Testimony. — Defective  Workmanship^  Deduction  for  in  Assumjpsit,-^ 

27  ^n  6aSq         Partnership  does  not  result  from  single  joint  Transaction. 

1.  Evidence  of  statements  oootradictorj  to  what  a  witness  has  testified  to, 
on  the  trial  of  a  cause,  are  inadmissible  to  discredit  him  anless  be  is  first 
examined  as  to  such  statements. 

2.  Where  a  witness,  when  asked  his  reason  for  leaving  a  certain  county, 
answered,  that  he  left  to  engage  in  his  business  elsewhere,  the  records  of  the 
Court  of  Quarter  Sessions  of  that  county,  showing  the  finding  of  two  bills  of 
indictments  against  him  for  misdemeanors,  are  not  admissible  to  show  that 
he  gave  a  false  reason,  where  he  had  not  been  asked  whether  such  indictments 
had  been  found:  for  the  question  was  about  irrelevant  matter,  which  could 
not  be  contradicted,  and  the  records  of  the  indictments  as  offered,  did  not 
contradict  the  witness. 

3.  But  though  the  admission  of  the  records  was  error,  yet  where  the  testi- 
mony of  the  witness  was  not  beneficial  to  the  defendant  or  to  his  defence, 
plaintiff  in  error  cannot  complain  that  he  was  injured,  and  the  error  being 
innoxious,  the  Supreme  Court  will  not  reverse  therefor. 

4.  Evidence  of  what  a  witness  had  testified  to  on  a  former  trial  between 
the  same  parties,  and  upon  substantially  the  same  subject-matter,  is  admis- 
sible in  a  subsequent  suit  between  them,  where  the  witness  is  out  of  the  state 
at  the  time  of  the  trial,  though  the  first  action  was  replevin,  and  a  stranger 
to  the  contract  involved  in  the  controversy  was  included  therein. 

5.  Where,  in  an  action  for  materials  furnished,  and  work  and  labour  done 
for  a  steamboat,  the  declaration  was  for  a  quantum  meruit^  and  no  special 
contract  was  shown,  so  as  to  bring  the  case  within  the  rule  of  actions  on 
entire  contracts,  where  entire  performance  or  its  equivalent  must  be  alleged, 
and  followed  by  proof  showing  complete  performance,  or  dispensation  there- 
with by  the  party  entitled  to  performance;  compensation  may  be  allowed 
the  defendant  for  the  defective  workmanship  of  the  plaintiff  by  a  deduction 
from  the  amount  claimed ;  and  the  charge  or  the  court  that  there  might  be 
*'  a  deduction  in  proportion  as  the  work  failed  to  answer  the  purpose''  was 
not  error. 

6.  Where  parties  agree  to  engage  in  a  single  transaction  or  venture  for  the 
purpose  of  making  profits,  their  agreement  does  not  amount  to  a  partnership 
in  such  manner  as  to  compel  the  partner  seeking  his  share  of  the  profits,  or 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSTLVAKIA.  103 

[Wright  V,  Cumpsty.] 

payment  for  work  and  labour  dohe  and  mnterinls  furnished,  in  excess  of  his 
proportionate  share  of  the  venture  from  the  other  partner ;  to  resort  to  an 
action  of  account  render,  but  he  may  recover  in  assumpsit :  therefore  it  was 
not  error  to  allow  the  jury,  in  the  action  of  assumpsit^  to  settle  the  rights  of 
the  parties  as  between  themselves.  Where  the  partnership,  if  it  existed,  was 
in  a  single  transaction,  and  there  were  no  debts  due  by  or  in  favour  of  the 
firm,  the  plaintiff  in  such  a  case  could  recover  in  the  equitable  action  of 
assumpsit  that  which  would  make  him  equal  with  his  copartner. 

7.  The  doctrine  of  recovery  on  an  implied  promise  in  the  case  of  a  single 
partnership  transaction  or  joint  adventure,  instead  of  requiring  a  balance 
struck  ana  an  express  promise  to  pay  it,  laid  down  in  Gilles  v.  McKinney, 
6  W.  A  S.  79 ;  Galbraith  ».  Moore,  2  Ilarris  86  ;  Van  Amrindge  v.  Ell  maker, 
4  Barr  281,  and  Borrell  r.  Borrell,  9  Casey  492,  followed  and  approved. 

Error  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  action  of  assumpsit  brought  to  June  Term  1858, 
by  Charles  Cumpsty  against  Joseph  K.  Wright,  to  recover  for 
materials  furnished  and  for  work  and  labour  done  by  plaintiff 
and  his  hands,  in  the  construction  and  erection  of  the  steamboat 
Nebraska,  during  the  spring  and  summer  of  1864.  The  plaintiff 
below  filed  a  narr.  for  work  and  labour  done,  materials  furnished, 
money  expended,  and  specially  for  damages  suffered  by  defend- 
ant below  in  failing  to  pay  the  debts  of  said  boat,  whereby  the 
plaintiff  was  harassed  and  damnified,  accompanied  with  a  bill 
of  particulars,  &c.  To  this  the  defendant  below  pleaded  non 
assumpsit^  set-off,  payment  with  leave,  &c.,  accompanied  with 
bill  of  particulars,  and  specially,  that  plaintiff  and  defendant 
were  partners  in  the  entire  transaction  of  the  building,  construc- 
tion, and  running  of  the  steamboat  Nebraska.  The  plaintiff 
below  alleged  that  the  contract  between  himself  and  defendant 
was,  that  he,  the  plaintiff,  was  to  put  the  engine  into  the  steam- 
boat Nebraska,  and  if  it  did  not  answer  the  purpose  intended, 
that  the  plaintiff  was  to  have  the  privilege  of  taking  it  out,  and 
in  that  event,  for  all  other  work  done  beyond  the  construction 
of  the  engine,  he  was  to  receive  a  fair  compensation.  But  if 
the  engine  did  answer  the  purpose  intended,  theli  he  was  to  have 
an  interest  in  the  boat  to  the  extent  of  the  value  of  the  engine. 
The  defendant  contended  that  all  the  work  done  by  Cumpsty, 
and  all  the  materials  furnished,  was  for  an  interest  in  the  boat, 
to  the  extent  of  the  one-third  of  its  entire  value,  and  that  they 
were  partners  in  the  proportions  of  one-third  and  two-thirds. 

The  boat  was  completed  some  time  in  September,  1854,  Mr. 
Cumpsty  putting  in  the  engine  and  erecting  the  other  machinery. 
In  October,  the  boat  was  run  down  the  Allegheny  river  to  Pitts- 
burgh, and  after  considerable  effort  to  make  her  successful  on 
that  river  and  on  the  Monongahela,  she  was  brought  back  to 
Kit  tanning,  in  November  of  the  same  year.  The  engine  did 
not  answer  the  purpose  intended,  and  the  whole  adventure  seemed 
likely  to  prove  a  failure. 

A  short  time  after  the  arrival  of  the  boat  at  Kittanning, 
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Cumpsty  was  about  to  take  out  part  of  the  machinery,  when  some 
diflSculty  occurred  between  the  parties.  The  engine  was  subse- 
quently placed  in  the  warehouse  of  P.  Mechling,  whereupon 
Cumpsty  issued  a  writ  of  replevin  at  No.  86,  September  Term 
1855,  and  obtained  possession  thereof,  and,  on  trial,  a  verdict  in 
his  favour. 

On  the  19th  March  1855,  a  suit  was  commenced  by  Reuben 
Briny,  one  of  Cumpsty's  employees,  and  a  labourer  on  the  boat, 
against  Wright  and  Cumpsty,  for  work  done  on  the  boat,  who 
obtained  a  judgment  before  Esquire  Heiner,  on  which  an  execu- 
tion was  issued,  and  the  boat  Nebraska  levied  upon  and  sold  to 
Charles  Johnston  for  $46. 

The  plaintiff  gave  evidence  to  prove  that  all  the  work  done  by 
Cumpsty,  was  under  the  directions,  and  according  to  models 
furnished  by  Wright.  The  defendant  gave  evidence  to  prove 
that  the  mechanical  part  of  the  machinery  erected  by  Cumpsty, 
was  very  imperfectly  done,  and  that  the  fault  was  in  the  con- 
struction, and  not  in  the  plan  or  models. 

On  the  trial  of  the  case  below,  the  defendant  offered  in  evi- 
dence the  testimony  of  Jacob  Stein,  taken  before  a  commissioner 
in  the  state  of  Alabama,  on  interrogatories  and  cross-interroga- 
tories duly  filed,  for  the  purpose  of  proving  the  partnership 
between  the  parties,  and  also  some  declarations  made  by  a  wit- 
ness of  plaintiff.  In  the  fifth  cross-interrogatory  of  plaintiff, 
the  witness  was  asked,  "  Were  you  a  witness  in  the  former  suit 
between  Cumpsty  and  Wright,  about  the  engine?  What  busi- 
ness do  you  follow  now,  and  why  did  you  leave  Armstrong 
county?**  To  which  the  witness  answered:  "I  was;  I  am  a 
confectioner  by  trade,  am  now  doing  the  baking  and  attending 
to  the  dining-room  at  F.  Sulzner's  Hotel  in  this  place  (Athens, 
Limestone  county,  Alabama).  I  left  Armstrong  for  the  purpose 
of  resuming  my  business  of  confectioner,  or  on  a  steamboat  in 
trade  on  the  lower  Mississippi  river,  and  in  New  Orleans,  where 
I  can  do  better  than  I  could  there,  and  where  I  claim  as  my 
home.**  In  the  rebutting  testimony  of  plaintiff  below,  the 
record  of  Armstrong  county  Quarter  Sessions,  Nos.  29  and  32, 
September  Sessions  1860,  showing  indictments  against  Jacob 
Stein  for  riot  and  assisting  prisoners  to  escape,  was  offered  in 
evidence,  to  impeach  or  contradict  the  witness.  This  was  objected 
to  because  the  witness's  attention  was  not  called  by  the  interroga- 
tory to  this  record,  as  a  reason  for  his  leaving  the  county,  and  it 
was  therefore  not  proper  to  contradict  him,  nor  was  it  evidence  to 
impeach  his  veracity.  The  court  below  overruled  the  objection, 
and  admitted  the  evidence. 

The  plaintiff  also,  in  his  rebutting  evidence,  offered  the  notes  of 
the  testimony  of  Dr.  Burleigh,  as  taken  by  his  honour,  Judjje 
BuFFTNGTON,  in  the  case  of  Charles  Cumpsty  v,  Joseph  K. 
Wright  and  P.  Mechling,  in  the  replevin  for  engine,  No.  86,  Sep- 
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tember  Term  1855,  to  prove  that  the  boat  was  purchased  by 
Johnston,  at  the  constable's  sale,  for  Wright,  and  also  to  affect 
Johnston's  testimony.  This  was  objected  to,  because  not  taken 
between  the  parties  in  the  case,  and  because  Dr.  Burleigh  is  a 
permanent  resident  of  Armstrong  county,  and  his  family  is  now 
residing  there,  he  having  left  on  temporary  business,  a  short  time 
before  trial.  But  the  objection  was  overruled,  and  the  testimony 
admitted. 

The  plaintiff,  in  rebutting,  offered  also  to  prove,  by  William 
Blakcly,  that  process  was  issued  against  Stein  about  the  time  the 
indictments  above  mentioned  were  found;  that  Stein  had  asked 
the  witness  if  there  would  be  a  prosecution  of  that  kind  instituted, 
and  was  answered  in  the  affirmative,  and  that  about  that  time 
Stein  had  disappeared,  and  had  not  been  heard  of  by  witness  since. 

This  testimony  was  also  objected  to  for  the  reasons  above  given, 
but  was  admitted  by  the  court  below,  under  exception  for  de- 
fendant. 

The  plaintiff  requested  the  court  to  charge  the  jury, 

1.  If  the  jury  believe  that  the  engine  was  built,  and  the  other 
work  done  by  the  plaintiff,  under  the  direction  of  the  defendant, 
and  from  his  models  and  plans,  in  that  event  defendant  could  not 
hold  the  plaintiff  responsible  for  defects  arising  from  his  own  plans 
and  models  or  his  directions. 

2.  That,  as  between  the  parties,  there  might  be  a  contemplated 
partnership  to  the  extent  of  the  engine  alone,  and  if  so,  the  plain- 
tiff would  be  entitled  to  recover  his  other  labour  and  materials 
of  the  defendant  in  this  suit. 

The  court  below  (Buffinqton,  P.  J.),  answered  these  points  m 
the  affirmative,  and  instructed  the  jury  as  follows  : — 

"  The  first  question  for  the  jury  to  examine  is,  what  was  the 
contract  between  these  parties?  The  plaintiff  Cumpsty  alleges 
that  he  was  to  furnish  the  engine,  estimated  at  $500,  and,  if  suc- 
cessful, he  was  to  have  an  interest  in  the  boat  to  that  extent;  if 
not  successful,  he  was  to  take  it  out  as  his  property.  And  fur- 
ther, all  work  done  over  and  above  the  construction  of  the  engine 
alone  was  to  be  paid  for  by  Dr.  Wright. 

*'  On  the  other  hand.  Dr.  Wright  contends  that  all  the  work 
done  by  Cumpsty  was  for  an  interest  to  the  extent  of  one-third 
in  the  boat,  and  that  they  were  partners  in  the  proportion  of  two- 
thirds  and  one-third. 

"If  the  jury  believe  that  the  only  interest  Cumpsty  had  was 
the  engine,  then  he  would  be  entitled  to  a  fair  compensation  for 
the  residue  of  his  labour  and  materials  furnished. 

"  The  defendant  alleges  that  the  work  was  unskilfully  done. 
As  this  is  a  claim  for  a  just  compensation  for  mechanical  skill,  it 
ought  to  be  done  in  a  mechanical  and  skilful  way,  with  reference 
to  the  object  intended ;  otherwise  there  ought  to  be  a  deduction  in 
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proportion  a%  the  work  failed  to  answer  the  purpose.  The  plain- 
tiff, however,  alleges,  in  reply  to  this,  that  all  was  done  under  the 
direction  and  according  to  the  models  furnished  by  Dr.  Wright ; 
if  80,  and  the  fault  was  in  the  model  and  not  the  workmanship, 
the  defendant  would  have  no  right  to  complain.  If  the  jury 
believe  there  was  no  partnership,  then  they  will  estimate  the 
value  of  the  plaintiff's  labour  and  materials.  Then  turn  to  the 
defendant's  account  and  proofs,  and  ascertain  the  amount  the 
defendant  is  entitled  to  as  set-off,  and  strike  the  balance. 

"  If,  however,  the  jury  should  believe  there  was  a  partnership, 
how  stands  the  matter  then  ?  The  engine  itself  is  not  now  in  the 
controversy.  After  it  was  taken  out  of  the  boat  Gumpsty  obtained 
it  on  a  replevin^  and  still  has  it.  The  hull  of  the  boat  was  sold 
by  the  constable  for  $46,  and  was  bought  by  Charles  Johnston. 
Whether  he  bought  in  his  own  right,  or  was  the  mere  agent  of 
Dr.  Wright,  is  for  the  jury.  It  is  probable  the  jury  may  believe 
it  was  bought  for  Wright,  and  with  his  money.  If  soj  then  the 
right  of  the  owners  would  remain  as  before.  It  was  afterwards 
sold  by  Dr.  Wright  to  Dr.  Burleigh  for  §1000.  The  entire  pro- 
ceeds>of  the  adventure  then  made  available  to  the  parties  would 
be  the  value  of  the  engine  got  by  Cumpsty,  and  the  proceeds  of 
the  hull  got  by  Wright.  If  the  engine  as  got  by  Cumpsty  was 
worth  $oOO,  then  the  entire  proceeds  would  be  $1500 — two-thirds 
to  Wright,  and  one-third  to  Cumpsty — and  as  they  just  got  that 
amount  out  of  the  proceeds,  it  would  seem,  if  the  evidence  is 
believed  and  this  the  correct  view  of  the  subject,  that  the  plaintiff 
had  got  all  he  was  entitled  to.  If  however^  the  engine  as  got  by 
Cumpsty  was  worth  less  than  the  one-third  of  the  entire  proceeds^ 
then  plaintiff  would  be  entitled  to  recover  what  would  make  him 
equal.** 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  $300.09.  Whereupon  the  defendant 
sued  out  this  writ,  averring  here  that  the  court  below  erred, 

1.  In  receiving  in  evidence  the  Record  Nos.  29  and  32,  Sep- 
tember Sessions  1860,  Armstrong  Quarter  Sessions,  and  the 
testimony  of  William  Blakely,  either  to  contradict  the  witness 
Jacob  Stein,  or  to  impeach  his  character. 

2.  In  receiving  the  notes  of  the  testimony  of  W.  A.  Burleigh 
in  evidence,  his  testimony  having  been  taken  between  different 
parties  in  another  cause  of  action,  and  the  witness  a  permanent 
resident  and  within  the  jurisdiction  of  the  court. 

3.  After  instructing  the  jury  that  "  this  is  a  claim  for  a  just 
compensation  for  mechanical  skill,  it  ought  to  be  done  in  a 
mechanical  and  skilful  way,  with  reference  to  the  object  in- 
tended,'* the  court  erred  in  adding,  ^^'^  otherwise  there  ought  to  be 
a  deduction  in  proportion  as  the  work  failed  to  answer  the  pur- 
pose. 
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4.  In  instructing  the  jury  as  follows :  "  If,  however,  the  jury 
should  believe  there  was  a  partnership,  how  stands  the  matter 
then?  The  engine  itself  is  not  now  in  controversy.  After  it 
was  taken  out  of  the  boat,  Cumpsty  obtained  it  on  a  replevin  and 
still  has  it.  The  hull  of  the  boat  was  sold  by  the  constable  for 
f46,  and  was  bought  by  Charles  Johnston ;  whether  he  bought 
in  his  own  right,  or  was  the  mere  agent  of  Dr.  Wright,  is  for  the 
jury.  It  is  probable  the  jury  may  believe  it  was  bought  for 
Wright,  and  with  his  money.  If  soj  then  the  right  of  the  owners 
would  remain  as  before.  It  was  afterwards  sold  by  Dr.  Wright 
to  Dr.  Burleigh  for  $1000.  The  entire  proceeds  of  this  adven- 
ture then  maoe  available  to  the  parties,  would  be  the  value  of  the 
engine  got  by  Cumpsty,  and  the  proceeds  of  the  hull  got  by 
Wright.  If  the  engine,  as  got  by  Cumpsty,  was  worth  $500, 
then  the  entire  proceeds  would  be  $1500 — two-thirds  to  Wright 
and  one-third  to  Cumpsty — and  as  they  just  got  that  amount  out 
of  the  proceeds,  it  would  seem,  if  the  evidence  is  believed,  and 
this  the  correct  view  of  the  subject,  that  the  plaintiff  had  got  all 
he  was  entitled  to.  Ify  however^  the  engine  as  got  by  Oumpsty  was 
worth  less  than  the  one-third  of  the  entire  proceeds^  then  plaintiff 
would  be  entitled  to  recover  what  would  make  him  equaV 

John  K,  Calhoun^  for  plaintiff  in  error,  in  support  of  the  first 
specification  of  error,  cited  and  relied  on  2  Greenlf.  Ev.,  §§  462- 
467 ;  McAteer  v.  McMullen,  2  Barr  32.  2.  In  support  of  the 
second  specification,  ho  cited  Haupt  v,  Henninger,  1  Wright  138; 
Act  of  March  28th  1814,  Purd.  325.  3.  The  instruction  italicised 
above,  he  argued,  was  entirely  too  broad.  A  piece  of  machinery 
may  perform  well,  indifferently,  badly,  or  not  at  all.  Preston 
V.  Finney,  2  W.  &  S.  65,  decides,  '*  A  party  acting  honestly, 
and  with  a  bond  fide  intention  of  fulfilling  the  contract,  performs 
it  substantially,  but  fails  in  some  comparatively  slight  particulars^ 
is  entitled  to  a  fair  compensation  according  to  the  contract; 
the  other  party  receiving  credit  for  whatever  loss  or  damage  he 
may  have  sustained  by  these  deviations."  In  the  present  case 
the  jury  were  told  the  work  "  must  be  done  with  reference  to  the 
object  intended.*'  The  object  intended,  was  the  propelling  of 
the  boat  with  an  ordinary  degree  of  speed  and  power,  which 
might  be  from  ten  to  fifteen  miles  per  hour.  But  the  jury  were 
then  instructed  to  deduct  in  "  proportion  as  the  work  failed  to 
answer  the  purpose,''  What  is  a  failure?  Certainly  a  power 
that  would  propel  the  boat  one  mile  per  hour,  is  not  a  complete 
failure  as  to  movement,  but  it  is  a  proportionate  failure,  and  one 
that  would  render  the  boat  a  complete  failure  as  to  the  '•  object 
intended.*'  The  want  of  a  bolt,  a  band,  or  the  proper  balancing 
of  a  wheel  might  cause  a  piece  of  machinery,  otherwise  well 
constructed,  to  perform  indifferently  or  badly ;  with  this  remedied 
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it  would  perforin  well,  and  this  would  be  such  "  comparatively 
slight  particular  or  deviation,**  as  in  Preston  v.  Finney,  would 
entitle  a  plaintiff  to  recover.  But  general  instructions  to  "  deduct 
in  proportion  as  the  work  failed  to  answer  the  purpose,"  go  far 
beyond  the  rule.  The  object  of  putting  the  engine  and  machinery 
in  the  boat,  was  to  obtain  an  ordinary  degree  of  power  and  speed ; 
any  failure  from  this,  in  whatever  proportion,  was  a  total  failure, 
and  the  jury  should  have  been  so  instructed :  Miller  v.  Phillips,  7 
Casey  218.  4.  The  error  assigned  in  this  exception  raises  the 
question,  Could  the  jury,  in  this  action  of  assumpsity  under  the 
pleadings  and  the  allegations  as  to  what  the  contract  was  by  both 
the  parties,  go  into  a  settlement  of  the  accounts  as  presented,  if 
they  found  a  partnership  to  exist?  The  instructions  are,  '*lf, 
however,  the  jury  should  believe  there  was  a  partnership,  how 
stands  the  matter  then  ?**  followed  by  comments  as  to  the  relative 
value  of  the  engine.  The  whole  of  this  part  of  the  charge  is 
predicated  of  the  fact  that  the  jury  may  find  a  partnership  to 
exist.  At  law  one  partner  cannot  in  general  sue  his  copartner, 
in  an  action  in  form  ex  contractu^  but  must  proceed  by  account 
or  bill  in  equity ;  and  this  whether  the  partnership  is  general 
or  particular,  unless  on  a  final  balance  of  all  accounts,  a  particular 
sum  be  found  due  :  1  Chitty  on  Plead.  39 ;  Story  on  Part.,  §§  218- 
222,  and  notes  on  same  pages ;  Killam  v.  Preston,  4  W.  &  S.  14 ; 
Anderson  v.  Allan,  9  S.  &  R.  241 ;  Id.,  6  W.  &  S.  235 ;  Van  Am- 
ringe  v.  EUmaker,  4  Barr  281 ;  McFadden  v.  Heart,  5  W.  &  S. 
468.  The  only  instruction,  it  is  submitted,  that  should  have 
been  given  to  the  jury  was,  if  they  found  a  partnership  to  exist, 
to  find  for  the  defendant.  There  was  no  pretence  by  either 
party  that  there  had  been  a  settlement.  The  whole  case  of  the 
plaintiff  below,  depended  on  the  jury  finding  that  there  was  no 
partnership  in  the  boat. 

Golden  and  Fulton,  for  defendant  in  error. — 1.  The  rule  in  the 
Queen's  Case,  invoked  to  sustain  the  first  assignment  of  error, 
never  had  any  application  in  proof  of  acts  and  independent  facts 
in  contradiction  of  a  witness ;  it  only  applied  to  conversations, 
statements,  and  correspondence,  and  has  never  been  recognised 
as  authority  in  Pennsylvania.  The  admission  or  rejection  of 
evidence,  such  as  is  complained  of  here,  is  left  to  the  sound  dis- 
cretion of  the  court  trying  the  cause:  Serjeant,  Justice,  in  Sharp 
V.  Emraett,  5  Whart.'299 ;  Kay  v.  Fredigal,  3  Barr  223.  The 
rule  upon  the  subject  of  affecting  the  credibility  of  a  witness,  is 
clearly  laid  down  in  Cameron  v.  Montgomery,  5  Whart.  132; 
Megehan  v.  Thompson,  9  W.  &  S.  541.  The  record  of  a  criminal 
proceeding  is  evidence  to  impair  the  credibility  of  a  witness : 
Commonwealth  v.  Knap,  9  Pick.  496 ;  Commonwealth  v.  Green, 
17  Mass.  160,  615,  549.     2.  The  testimony  of  Dr.  W.  A.  Bur- 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  109 

[Wright  V.  Cumpsty.] 

leigh  was  admissible  in  this  case.  In  the  case  in  which  it  was 
given,  the  identical  questions  were' involved  which  were  in  issue 
here,  to  wit,  whether  or  not  a  partnership  existed  between  the 
plaintiflF  and  defendant,  and  to  what  extent ;  and  whether  the 
purchase  by  Johnston,  of  the  steamboat  Nebraska,  was  in  his 
own  right,  or  in  trust  for  the  defendant,  J.  K.  Wright.  The 
issues  were  the  same — the  parties  were  the  same  in  interest. 
"  Complete  mutuality  or  identity  of  all  the  parties  is  not  required ; 
identity  not  in  name  but  in  interest,  is  enough  :**  Haupt  v,  Hen- 
ninger,  1  Wright  140.  Philip  Mechling,  the  other  party  defend- 
ant in  the  replevin^  was  a  mere  depositary  of  the  engine — having 
no  interest  in  the  ownership,  and  taking  no  part  in  the  case. 
Whether  the  absence  of  Dr.  Burleigh  was  such  as  to  admit  his 
testimony,  was  a  matter  in  the  sound  discretion  of  the  court  try- 
ing the  cause :  7  Watts  309 ;  8  W.  &  S.  293 ;  8  S.  &  R.  387 ;  10 
Barr  418;  Haupt  v.  Henninger,  1  Wright  140;  Insurance  Com- 
pany V.  Johnston,  11  Casey  72.  3.  The  exception  to  the  charge 
in  this  instance  is  certainly  hypercritical.  The  undertaking  of 
every  mechanic  is  to  do  his  work  substantially  and  skilfully, 
with  reference  to  the  object  intended.  Every  machine  or  work 
is  designed  for  some  practical  operation,  and  its  construction 
under  skilful  workmen  is  ordered  with  special  reference  to  its 
contemplated  use ;  any  other  rule  would  be  marked  by  the  greatest 
ignorance  of  the  simplest  rules  of  mechanics.  It  results  from 
this  rule,  that  the  damages  sustained  by  a  man  for  whose  use  a 
piece  of  machinery  is  made,  are  just  in  proportion  to  the  failure 
of  the  machinery  to  answer  the  purpose  for  which  it  was  designed, 
which  proportion  is  exclusively  for  the  determination  of  the  jury. 
It  may  be  a  total  failure,  or  only  a  partial  one.  It  may  be  an 
honest  failure  on  the  part  of  the  mechanic,  or  a  designed  and 
fraudulent  one,  and  the  damages  will  depend  upon  how  the  jury  find 
the  facts.  4.  The  theory  upon  which  the  plaintiff  rested  his  right  to 
recover  in  this  case,  is  clearly  stated  in  the  second  point  put  to 
the  court,  to  wit,  that  the  partnership  was  only  to  the  extent  of 
the  engine,  and  that  only  upon  condition  that  the  engine  an- 
swered the  purpose  for  which  it  was  intended.  This  the  plaintiff 
in  error  admits  in  his  "  history  of  the  case."  It  is  true,  the 
conclusion  of  the  charge  of  the  court  would  seem  to  go  a  little 
beyond  this,  and  we  contend  that  the  court  were  right.  This  was 
a  partnership  upon  condition,  confined  to  a  single  adventure. 
No  debts  were  outstanding  against  the  firm,  and  no  profits  to 
divide ;  the  whole  adventure  had  been  closed  by  the  delivery  of 
the  engine  to  Cumpsty,  and  the  payment  of  the  price  of  the 
hull,  $1000,  to  Wright — no  equities  were  to  be  adjusted :  Bru- 
backer  v.  Robinson,  3  Penn.  R.  295;  Gillis  v.  McKinney,  6  W. 
&  S.  79 ;  Galbraith  v.  Moore,  2  Watts  86 ;  Borrell  v.  Borrell,  9 
Casey  492 ;  Curtin  v.  Cameron,  5  Whart.  279.    This  part  of  the 
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charge,  however,  did  no  wrong  to  the  plaintiff  in  error,  and  there- 
fore he  has  no  right  to  complain.  The  relative  values  of  the 
engine  and  the  hull  were  admitted  facts.  The  engine  J500,  and 
the  hull  $1000 ;  the  whole  adventure  was,  therefore,  $1500.  The 
rights  of  the  parties  were  as  one  to  two :  Cumpsty  one-third,  and 
Wright  two-thirds.  They  had  received,  by  their  own  admissions, 
precisely  in  this  proportion,  and  if  the  jury  had  adopted  this 
view  of  the  case  their  verdict  would  have  been  for  the  defendant. 
In  no  event  could  it  have  been  for  the  plaintiff  to  the  amount  for 
which  it  was  returned.  This  court  have  the  right  to  follow  the 
charge  into  the  jury-room  and  watch  its  effect ;  and  if  it  produce 
no  effect  they  will  refuse  to  reverse,  even  if  the  charge  be  erro- 
neous. This  view  is  fully  sustained  by  these  authorities:  6 
Whart.  292;  17  Penna.  R.  628;  11  S.  4;  R.  374;  1  Penn.  R. 
144,864,  370;  7  S.  &  R.  273. 

The  opinion  of  the  court  was  delivered,  November  18th 
1861,  by 

Thompson,  J. — ^We  are  clearly  of  opinion  that  the  Court  of 
Common  Pleas  erred  in  admitting  in  evidence  the  record  of  the 
Quarter  Sessions  of  Armstrong  county,  to  show  the  finding  of 
two  several  bills  of  indictment  for  misdemeanors  against  the 
witness  Stein.  He  had  not  denied  that  such  bills  had  been 
found,  for  he  was  not  asked  the  question.  How,  then,  did  the 
existence  of  the  bills  contradict  him  ?  If  he  had  denied  the  fact 
of  their  existence  after  being  asked,  then  if  that  fact  was  rele- 
vant to  the  issue,  they  might  have  been  given  in  evidence  to 
contradict  him.  The  nature  of  the  evidence  to  contradict  being 
two  solitary  facts,  not  necessarily  in  the  mind  of  the  witness 
when  testifying,  or  of  the  essence  of  his  testimony,  he  surely 
should  have  been  asked  about  them  before  his  answer  could  be 
contradicted  by  proof  of  their  existence.  This  is  undoubtedly 
the  general  rule :  2  Greenl.  §§  462,  467 ;  McAteer  v.  Mullen, 
2  Barr  32.  The  witness  was  asked  his  reasons  for  leaving  Arm- 
strong county,  and  he  replied  that  he  had  left  to  engage  in  his 
business  as  a  confectioner  on  the  Mississippi  river.  Now,  the 
bills  of  indictment  were  offered  to  show  that  he  gave  a  false  rea- 
son. They  were  improperly  received,  for  two  reasons.  First,  the 
question  was  about  irrelevant  matter,  and  could  not  be  contra- 
dicted. Courts  will  not  indulge  parties  in  trying  collateral  issues 
that  have  nothing  to  do  with  the  case,  and  hence  an  irrelevant 
answer,  as  it  is  presumed  to  have  and  ought  to  have  no  effect  on 
the  case  trying,  must  be  taken  as  true,  and  therefore  no  contra- 
diction is  allowed.  Secondly,  the  evidence  did  not  contradict 
the  witness.  The  existence  of  the  indictments  found  did  not 
prove  anything  outside  of  themselves ;  much  less  did  they  con- 
tradict the  reason  given  for  leaving  the  county,  or  even  raise  a 
presumption  that  it  was  not  true. 
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But  after  all,  we  think  the  error  was  innoxious  in  so  far  as 
this  case  is  concerned.  Stein  proved  no  partnership  between 
the  plaintiff  and  defendants,  and  this  was  the  object  in  taking 
his  testimony.  He  proved  but  little,  and  that  little  went  to 
establish  a  joint  ownership  to  the  extent  of  one-third  in  the  boat; 
but  it  made  out  no  partnership  in  the  legal  acceptation  of  the 
term,  nor  nothing  like  it.  As  therefore  he  proved  nothing  bene- 
ficial to  the  defendant,  or  which  could  have  benefited  his  de- 
fence, he  cannqt  complain  that  he  was  injured. 

The  next  assignment  of  error  is  to  the  reception  of  what  Dr. 
Burleigh  had  sworn  on  a  former  trial  between  these  same  parties, 
about  the  matter  of  the  contract  about  this  boat,  he  being  out 
of  the  state  at  the  trial.  We  think  the  identity  of  the  subject- 
matters  in  dispute  was  the  same  in  both  actions,  and  so  were  the 
parties,  excepting  that,  owing  to  the  nature  of  the  action,  being 
replevin^  a  stranger  to  the  contract  which  was  involved  in  that 
controversy  was  included,  but  the  parties  here  were  parties  plain- 
tiff and  defendant  there,  and  we  think  the  identity  is  sufficient, 
and  brings  the  admission  of  the  evidence  within  the  ruling  in 
the  Insurance  Company  v.  Johnston,  11  Harris  72,  and  Haupt 
V.  Henninger,  1  Wright  138,  and  the  rule  as  stated  in  1  Greenl. 
163,  164.     This  assignment  of  error  therefore  fails. 

3.  The  third  error  is  to  the  charge  of  the  court.  The  decla- 
ration was  for  a  quantum  meruit^  and  unless  this  was  met  by 
showing  a  special  contract,  it  was  not  within  the  rule  of  actions 
on  entire  contracts,  where  entire  performance  or  its  equivalent 
must  be  alleged,  and  be  followed  by  proof  showing  complete  per- 
formance or  dispensation  therewith  by  the  party  entitled  to  per- 
formance. Preston  v.  Finney,  2  W.  &  S.  65,  and  Miller  v.  Phillips, 
7  Casey  218,  were  of  this  class.  But  no  such  special  contract 
was  declared  on  or  shown  in  this  case,  and  hence,  for  defective 
workmanship  a  compensation  might  be  allowed  by  a  deduction 
from  the  amount  claimed ;  or  if  the  work  was  worth  nothing,  a 
jury  might  so  find  by  their  verdict.  The  judge  committed  no 
error  in  this  part  of  his  charge. 

4.  But  a  further  error  is  assigned  to  the  charge,  in  which  the 
court  seems  to  expound  the  law  so  as  to  allow  the  jury  to  settle 
the  indebtedness  of  the  parties  even  if  a  partnership  should  be 
found  to  exist.  I  doubt  whether  there  was  a  technical  partner- 
ship proved  in  the  case,  but  if  there  was,  it  does  not  follow  that 
there  was  error  in  allowing  the  jury,  in  the  equitable  action  of 
aisumpsit,  to  settle  the  rights  of  the  parties,  as  there  was  no 
pretence  that  there  were  any  debts  due  by  or  in  favour  of  the 
firm.  If  it  was  a  partnership,  it  was  in  the  ownership  of  the 
boat.  It  was  alleged  that  one  was  to  contribute  the  hull  and  the 
other  the  engine,  the  former  to  be  two-thirds  owner  and  the  latter 
one-third.     It  was  a  question  whether  Wright  had  not  got  the 
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hull,  and  it  was  a  fact  that  Cumpsty  had  got  the  engine ;  but 
the  court  said,  "If,  however,  the  engine  as  got  by  Cumpsty  was 
worth  less  than  one-third  of  the  entire  proceeds,  then  plaintiff 
would  be  entitled  to  recover  what  would  make  him  equal."  It 
would  be  difficult  to  see  what  might  be  coming  to  plaintiff  if  the 
possession  of  the  engine  which  he  had  got  by  his  action  of  replevin 
were  equal  to  one-third:  but  the  question  of  partnership  was 
pressed  on  the  other  side,  and  the  general  question,  irrespective 
of  this  assignment,  was  contended  for  by  the  plaintiff  in  error. 
Even  if  this  were  so,  the  transaction  being  a  single  one,  the  plain- 
tiff might  recover  what  would  make  him  equal  with  his  copartner, 
and  to  this  effect  clearly  are  the  cases  of  Brubaker  v.  Robinson, 
3  P.  R.  295,  Gillis  v.  McKinney,  6  W.  &  S.  79,  Galbraith  v.  Moore, 
2  Watts  86,  Borrell  v.  Borrell,  9  Casey  492.  The  old  doctrine 
of  the  books,  which  requires  a  balance  to  be  struck,  and  an  ex- 
press promise  to  pay  it,  or  to  pay  any  balance  to  be  ascertained 
in  cases  like  the  present,  does  not  now  exist  to  the  extent  for- 
merly held.  This  is  abundantly  shown  in  Van  Amringe  v.  Ell- 
maker,  4  Barr  281 ;  in  Gillis  v.  McKinney,  and  in  Borrell  v. 
Borrell,  supra.  In  these  cases  the  doctrine  of  a  recovery  on  an 
implied  promise  is  clearly  held.  It  is  certain  there  are  authori- 
ties to  the  contrary,  but  the  cases  cited  are  among  the  latest  on 
the  subject.  They  show  a  disposition  of  the  courts  to  remove, 
whenever  it  can  be  done,  the  necessity  for  a  resort  to  the  cum- 
brous remedy  by  account  render.  While  the  action  still  remains 
a  remedy,  appropriate  in  cases  of  trading  and  dealing  as  part- 
ners, the  disposition  is  to  limit  rather  than  enlarge  the  necessity 
for  it  as  a  remedy ;  and  in  the  later  cases  cited,  it  is  superseded 
as  between  partners  in  a  single  transaction  or  adventure,  only. 
The  objection  here  at  most  only  raises  a  question  of  remedy  and 
not  of  right,  as  was  said  in  Van  Amringe  v.  EUmaker,  and  every 
purpose  of  justice  may  be  as  well  attained  in  an  equitable  action 
of  assumpsit  as  in  account  render.  We  see  no  error  calling  for 
a  reversal  of  the  judgment  in  this  case.     And  the 

Judgment  is  affirmed. 
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Eees  versus  Livingston. 

Compeienq/  of  Witnesses. — Preponderating  Interest  a  Question  for  the 
Jury, — Application  to  exclude  improper  Testimony,  wJien  to  he  made. — 
Conversations  admissible  as  part  of  the  Kes  Gestae. — Title  of  Trustees 
to  Profits  of  Tnut  Property, 

A  finn  haviDe  failed,  the  friends  of  ooe  of  the  partners  S.,  in  order  to  enable 
him  to  support  his  family  and  educate  his  minor  children,  contributed  a  sum 
of  money,  under  a  deed  of  trust,  to  a  trustee  L.  therein  named,  who  was  to 
employ  S.  as  agent  to  manufacture  and  trade  in  his  own  name,  but  not  fur 
his  own  interest  or  advantage,  except  that  a  reasonable  support  and  mainte- 
nance was  to  be  allowed  him  for  services  rendered.  Under  this  trust,  S. 
started  in  business  and  continued  for  several  years,  when  a  former  creditor, 
R.,  issued  an  execution  and  levied  upon  his  stock,  which  being  claimed  by  L., 
the  trustee,  an  issue  was  formed  under  the  Sheriff's  Interpleader  Act,  on  the 
trial  of  which  B.,  one  of  the  contributors,  and  S.,  the  defendant  in  the  execu- 
tion, were  offered  and  admitted  as  witnesses  on  the  part  of  the  trustee  plain* 
tiff,  though  objected  to  on  the  ground  of  interest.  On  writ  of  error  it  was 
heid: 

1.  That  though  B.  was  one  of  the  contributors  to  the  original  trust,  yet  as 
he  was  not  directly  interested  in  the  suit  between  the  trustee  and  the  exeou* 
tion-creditor,  and  would  neither  gain  nor  lose  by  the  verdict,  he  was  a  com- 
petent witness. 

2.  That  S.  being  interested  both  for  the  plaintiff  and  defendant  in  the 
feigned  issue,  and  no  certain  and  |»roponderating  interest  having  been  shown 
fur  the  plaintiff;  was  a  competent  witness ;  and  that  where  the  jury  were 
instructed,  that  if  thev  found  nis  interest  in  favour  of  the  plaintiff  was  greater 
than  any  which  he  had  in  favour  of  the  defendant,  they  should  reject  his 
testimony  alto^ther ;  the  admission  of  the  witness  was  proper. 

3.  Where  subsequently  it  appeared  on  the  trial,  that  the  witness  S.  had.  a 
wife  living,  who  was  interested,  not  in  the  fund  claimed  by  the  trustee  plain- 
tiff, but  in  certain  profits  that  it  might  yield  after  the  payment  of  interest, 
which  would  have  made  him  incompetent,  on  account  of  toe  policy  of  the  law; 
and  the  defendant  did  not  avail  himself  of  the  disability  when  it  was  dis- 
covered, by  asking  to  have  the  testimony  stricken  out,  but  permitted  the  case 
to  close,  and  argued  upon  its  effect  both  to  the  court  and  jury :  hM^  that  he 
could  not  afterwards  complain,  that  the  court  in  their  charge  had  refused  to 
instruct  the  jury  to  disregard  it 

4.  It  was  not  error  to  permit  a  witness  to  be  questioned  in  regard  to  a  con- 
Tersation  with  the  trustee  at  the  time  of  the  purchase  of  the  goods  for  the 
trust,  held  long  before  the  execution  of  the  creditor  was  issued,  or  any  contro- 
versy had  arisen  ;  for  the  object  of  the  question'  was  the  disclosure  of  a  part 
of  the  circumstances  of  the  purchase,  part  of  the  res  gesice^  and,  therefore 
proper. 

5.  It  was.not  error  to  instruct  the  jury,  that  if  the  property  levied  on  was 
ihe  product  of  the  business  contemplated  by  the  deed  of  trust,  representing 
either  the  capital  originally  contributed  or  the  profits  thereof,  the  result  would 
be  the  same,  and  the  title  would  be  in  the  trustee. 

6.  The  fact  that  the  business  was  conducted  in  the  name  of  S.,  one  of  the 
defendants  in  the  execution,  would  not  affect  the  title  of  the  trustee  as  against 
creditors  whose  debts  existed  prior  to  the  arrangement  of  the  trust  deed ;  and 
the  instruction  of  the  court  to  the  jury  to  that  effect,  if  they  believed  the  pro- 
perty levied  on  belonged  to  the  trust  fund,  was  not  error. 

7.  Holdship  0.  Patterson,  7  Watts  547  ;  Brown  r.  Williamson's  Executors, 
12  Ca^ey  338,  affirmed. 

6  ;vk.— 8 


Digitized  by  VjOOQ  IC 


114  SUPREME  COURT  IPitUhurgh 

[Rees  V.  Livingston.] 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  proceeding  under  the  Sheriffs'  Interpleader  Act,  in 
which  an  issue  was  formed  between  L.  R.  Livingston  as  plaintiff 
and  James  Rees  as  defendant,  to  determine  the  ownership  to  cer- 
tain tinware,  tools,  and  materials,  which  had  been  levied  on  at 
the  suit  of  said  Rees  as  the  property  of  William  B.  Scaife  et  al.j 
late  partners,  trading  as  Scaife,  Atkinson  &  Okely. 

On  the  trial  it  was  claimed  by  the  plaintiff  below  that  imme- 
diately after  the  failure  of  Scaife,  Atkinson  &  Okely,  the  friends 
of  Scaife  agreed  to  contribute  $4000  to  start  him  in  business 
under  a  trust  created  by  the  deed,  in  which  Livingston  was  named 
as  trustee  for  Scaife's  family,  and  that,  with  the  assistance  of 
these  contributions,  Scaife  started  in  business  in  the  shops 
formerly  occupied  by  the  old  firm,  and  continued  to  carry  on  the 
same  ever  since.  The  deed  required  an  annual  report  to  the 
contributors — giving  them  a  right  to  withdraw  their  capital  if 
the  enterprise  was  not  successful. 

On  the  other  hand  it  was  averred,  among  other  things,  that, 
immediately  after  the  failure  of  Scaife,  Atkinson  &  Okely,  and 
before  the  alleged  trust  was  accepted  bv  Livingston,  Scaife  ob- 
tained possession  of  the  shops  of  the  old  firm,  and  stock,  tools, 
and  materials  belonging  to  them,  worth  over  $8500 ;  commenced 
and  carried  on  business  in  his  own  name;  and  that  the  contribu- 
tions, mentioned  in  the  deed  of  trust,  formed  at  best  but  a  small 
portion  of  the  capital  employed  by  him  in  the  business. 

It  was  admitted  that  the  business  had  always  been  carried  on 
in  the  name  of  Scaife,  and  it  was  not  alleged  that  he  had  ever 
rendered  any  account  under  the  alleged  trust. 

The  plaintiff,  after  offering  the  deed  of  trust,  and  evidence 
tending  to  prove  the  payment  of  the  contributions,  called  Thomp- 
son Bell,  one  of  the  contributors,  to  prove  inter  alia  how  the 
business  was  carried  on.  Being  objected  to  as  incompetent,  the 
assignment  of  his  contribution  to  William  M.  Shinn,  Esq.,  with 
the  declaration  of  trust  endorsed  thereon  by  the  latter  in  favour 
of  Scaife 's  wife,  was  offered  to  show  that  the  witness  was  dis- 
interested, and  he  was  examined.  Objection  was  also  made  to  a 
question  propounded  by  plaintiff  to  Alexander  Bradley,  as  stated 
in  the  third  specification  of  error. 

William  B.  Scaife  was  afterwards  called  by  the  plaintiff,  Liv- 
ingston, to  prove  inter  alia  that  he  carried  on  the  business  under 
the  trust,  and  had  no  means  of  his  own  employed  therein.  He 
was  objected  to  on  the  ground  of  interest ;  the  objection  was 
overruled  and  the  witness  examined  at  length.  The  court  was 
afterwards  requested  by  defendant  to  withdraw  the  testimony 
of  this  witness  from  the  jury,  which  was  refused. 

The  plaintiff  requested  the  court  to  charge  the  jury  :— 

1.  That  if  they  believe  the  property  levied  on  to  have  been  pur- 
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chased  out  of  the  fund  contributed  to  Livingston  for  the  pur- 
poses set  forth  in  the  deed  of  trust,  their  verdict  should  be  for 
the  plaintiff. 

2.  That  if  said  property  is  the  product  of  the  business  con- 
templated by  said  deed  of  trust,  whether  it  represent  the  capital 
originally  contributed  or  the  profits  and  income  thereof,  the 
result  is  the  saine,  and  shows  the  title  to  be  in  the  plaintiff. 

3.  That  the  fact  of  conducting  the  business  in  the  name  of  Wil- 
liam B.  Scaife,  one  of  the  defendants  in  the  execution,  cannot  affect 
the  title  of  the  plaintiff  as  against  creditors,  whose  debts  existed 
prior  to  the  arrangement  of  the  trust  deed,  if  the  jury  believe 
that  the  property  in  question  really  belongs  to  the  trust  fund. 

4.  That  the  declarations  of  Oliver  P.  Scaife  (a  son  and  em- 
ployee of  William  B.  Scaife),  cannot  affect  the  question  of  title 
in  this  case. 

The  defendant  asked  the  court  to  instruct  the  jury, — 

1.  To  disregard  entirely  the  evidence  of  William  B.  Scaife. 

2.  If  the  jury  believe  that  before  the  trust  was  accepted  by 
Mr.  Livingston  an  arrangement  was  made  between  William  B. 
Scaife,  R.  R.  Frisbee,  and  Mr.  Bradley,  the  assignee,  whereby 
Scaife  received  the  tools  and  stock  mentioned  in  the  bill  in  evi- 
dence, and  paid  for  the  same  with  his  own  funds,  or  out  of  the 
earnings  of  the  business,  the  verdict  of  the  jury  should  be  in 
favour  of  the  defendant. 

3.  If  the  jury  believe  that  any  of  William  B.  Scaife's  individual 
property  was  mingled  with  the  alleged  trust  property,  with  the 
assent,  expressed  or  implied,  of  the  plaintiff,  their  verdict  should 
be  for  the  defendant. 

The  court  below  (Hampton,  J.)  affirmed  the  first  three  points 
presented  by  plaintiff's  counsel,  and  answered  the  4th  by  saying : 

"  It  is  true  that  the  mere  declarations  of  Oliver  P.  Scaife  can- 
not affect  the  question  of  title  in  this  case.  But  if  his  father, 
William  B.  Scaife,  called,  or  authorized  him  to  be  called,  as  a 
witness,  in  a  proceeding  where  the  question  of  trust  or  no  trust 
in  the  father  was  directly  involved  in  determining  the  competency 
of  the  witness,  and  if  the  son  be  sworn  in  his  father's  presence, 
and  testifies  that  he  has  no  interest  whatsoever  in  the  result  of 
the  suit,  and  that  his  father  was  not  carrying  on  business  as 
agent  for  Livingston,  but  for  himself  alone  and  in  his  own  name, 
this  evidence,  if  given  in  the  presence  of  his  father,  would  cer- 
tainly tend  to  contradict  the  testimony  of  William  B.  Scaife,  as 
delivered  here  in  this  case.  Its  weight  and  value  are  entirely 
for  the  jury." 

The  defendant's  points  were  answered  thus : — 

"  1.  When  William  B.  Scaife  was  offered  as  a  witness,  the  de- 
fendant's counsel  objected  to  his  competency  solely  on  the  ground 
of  a  direct  pecuniary  interest  in  the  business  to  be  carried  on 
under  this  deed  of  trust,  because  he  was  to  have  a  living  for  his 
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services.  This  was  the  only  objection  then  interposed.  We 
were  of  the  opinion  then,  and  still  are,  that  his  interest  in  favour 
of  the  plaintiff  was  not  so  clear  as  to  justify  the  court  in  reject- 
ing him,  and,  under  the  decision  of  the  Supreme  Court,  wo 
admitted  the  witness,  and  referred  the  question  of  his  interest  to 
the  jury. 

**  The  question  stood  in  that  way  until  about  the  close  of  the 
evidence,  when  it  was  admitted  that  the  wife  of  Scaife  is  still 
living,  and  after  both  the  counsel  for  the  defendant  had  concluded 
their  arguments,  both  to  the  court  and  jury,  this  point  is  pre- 
sented, and  it  is  suggested  that  Scaife  should  be  excluded,  on  the 
ground  of  his  marital  relation  to  his  wife,  one  of  the  beneficiaries 
of  the  fund. 

"  It  was  not  shown,  when  Scaife  was  offered  as  a  witness,  that 
he  had  any  wife  in  esse,  nor  was  there  any  objection  made  at  the 
time  to  his  competency  on  this  ground,  nor  until  after  the  counsel 
had  commented  fully  on  his  testimony,  somewhat  to  the  prejudice 
of  the  plaintiff's  claim. 

"  Now  if  this  objection  had  been  suggested  when  he  was  oflfcred, 
I  am  inclined  to  the  opinion  that  he  would  have  been  rejected  on 
the  ground  of  public  policy,  as  the  policy  of  the  law  rejects  either 
husband  or  wife  as  a  witness  when  the  interest  of  the  other  is 
involved.  But  the  absolute  rejection  of  the  witness  at  this  stage 
of  the  proceedings,  would  involve  the  necessity  of  opening  up  the 
evidence  again,  and  of  allowing  the  plaintifi"  to  make  out  his  case 
by  calling  other  witnesses ;  [and  besides,  the  interest  of  his  wife 
is  contingent  upon  the  will  of  a  majority,  in  amount,  of  the  con^ 
tributors,  who  may,  if  they  think  proper,  the  moment  the  verdict 
might  be  rendered  for  the  plaintiff,  close  up  the  concern  and 
withdraw  the  fund ;  at  least  the  principal  with  interest;  which, 
for  aught  we  know  from  the  evidence,  might  absorb  the  entire 
property  levied  upon.  The  interest,  therefore,  to  say  the  least 
of  it,  is  contingent  upon  the  whim  or  caprice  of  others.] 

"For  these  reasons  I  am  inclined  to  let  the  whole  question  go 
up  to  the  Supreme  Court  for  their  determination.  The  court, 
therefore,  refuse  to  charge  as  requested  in  this  point,  but  refer 
the  question  of  his  interest  to  the  jury;  and  if  they  should  find 
that  his  interest  in  favour  of  the  plaintiff  is  greater  than  that  in 
favour  of  the  defendant,  they  shall  reject  his  testimony  altogether. 

*'  2.  This  point  is  aflSrmed,  if  the  counsel  mean  to  say  that  if 
Scaife  received  the  tools  and  stock  by  an  arrangement  with  Fris- 
bee  and  Bradley,  independent  of  this  trust,  and  paid  for  them 
with  his  own  funds,  or  out  of  the  proceeds  of  the  business  carried 
on  by  him  independently  of  the  trust  funds  or  the  proceeds  of 
them. 

"In  other  words,  to  entitle  the  plaintiff  to  recover,  he  must 
prove  to  the  satisfaction  of  the  jury,  that  the  property  levied  on 
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18  either  property  paid  for  by  the  trust  fund,  or  by  the  proceeds 
arising  out  of  that  fund — its  earnings  or  increase. 

"  3.  This  point  is  also  affirmed,  if  it  means  so  mingled  as  to  render 
its  separation  impossible — as  the  purchase  of  articles  for  carry- 
ing on  the  business  with  a  mixed  fund,  partly  his  own  and  partly 
the  trust-money ;  or  in  any  other  way  to  destroy  the  individuality 
of  the  fund." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiff.  Whereupon  the  defendant  sued  out  this  writ,  and 
assigned  as  cause  for  reversing  the  judgment  that,— 

1.  The  court  erred  in  admitting  Thompson  Bell,  one  of  the 
contributors  to  the  alleged  trust,  as  a  witness  for  the  plaintiff. 

2.  The  court  erred  in  overruling  the  objection  made  by  de- 
fendant's counsel,  and  admitting  William  B.  Scaife  as  a  witness 
for  the  plaintiff. 

3.  The  court  erred  in  overruling  the  defendant's  objection  to 
the  following  offer,  and  permitting  the  witness,  Alexander  Brad- 
ley, to  testify  in  relation  to  the  matters  therein  inquired  of,  viz. : 
"  Had  you  any  conversation  with  L.  R.  Livineston,  at  and  before 
the  purchase  of  these  goods,  in  relation  to  their  being  intended 
for  the  use  of  William  B.  Scaife  ?  If  yea,  state  the  substance 
of  the  conversation." 

4.  The  court  erred  in  affirming  the  plaintiff's  second  and  third 
points. 

5.  The  court  erred  in  refusing  to  instruct  the  jury  "  to  disre- 
gard entirely  the  evidence  of  William  B.  Scaife^**  as  requested  in 
defendant's  first  point,  and  in  referring  the  question  of  the 
interest  of  the  witness  to  the  jury. 

6.  The  court  erred  in  charging  the  jury  in  relation  to  the  com- 
petency of  the  witness  Scaife,  as  included  above  in  brackets. 

John  Barton^  A,  H.  Miller^  and  James  P.  Sterrettj  for  plain- 
tiff in  error. — 1.  The  fact  that  the  deed  of  trust  gave  the  con- 
tributors the  right  to  receive  annual  reports,  and  withdraw  their 
capital  after  eighteen  months'  trial,  rendered  Thompson  Bell 
one  of  the  number  incompetent,  which  incompetency  was  not 
removed  by  assigning  his  contribution  to  Mr.  Shinn  in  trust  for 
Mrs.  Scaife. 

2.  Mr.  Scaife  was  certainly  interested  in  favour  of  the  plaintiff, 
the  trustee  of  his  wife.  The  hardship  suggested  by  the  court, 
of  compelling  the  plaintiff  to  open  up  his  case  again,  and  call 
other  witnesses,  should  have  no  weight.  Plaintiff  should  not  have 
relied  on  a  witness  so  clearly  incompetent.  The  fact  that  Scaife 
had  a  wife  interested  in  the  business,  was  disclosed  by  Bell's 
assignment  above  mentioned,  and  the  declaration  of  trust  pro- 
duced by  Shinn. 

3.  The  expression  that  "  her  interest  was  contingent  upon  the 
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whim  or  caprice  of  others"  in  the  charge  was  clearly  wrong. 
Mr.  Scaife's  testimony,  we  submit,  should  have  been  withdrawn, 

4.  The  declaration  of  Livingston,  as  testified  to  by  Bradley, 
was  inadmissible,  he  being  the  plaintiff  in  the  issue. 

5.  The  second  point  of  plaintiff  is  based  on  Holdship  v.  Pat- 
terson, 7  Watts  547,  the  principle  of  which  is  doubtful,  amount- 
ing as  it  does  to  a  judicial  "  bankrupt  law." 

William  M.  Shinn,  for  defendant  in  error. — 1.  The  objection 
to  the  admission  of  Thompson  Bell  as  a  witness,  is  disposed  of 
by  Gillespie  v.  Miller,  1  Wright  247.  Nor  could  the  decision 
of  the  case  on  trial  either  way,  affect  the  right  of  Bell  to  claim 
from  Livingston  to  have  his  contribution  refunded.  But  the 
transfer  to  Shinn  made  him  a  competent  witness,  as  the  rule  in 
Post  V.  Avery  is  now  held :  Miley  v.  Todd,  5  Harris  101. 

2.  As  to  the  competency  of  Scaife.  The  fund  contributed 
was  in  "  no  manner  or  way  to  be  for  his  interest,  except  only  a 
maintenance  allowed  for  services."  He  was  the  agent  merely. 
But  he  was  also  defendant  in  the  execution,  and  thereby  in- 
terested both  ways,  the  preponderance  of  which  was  for  the 
jury. 

3.  The  rule  excluding  improper  testimony  at  any  stage  of  a 
case,  should  never  be  used  to  work  injustice,  as  it  would  do  if 
it  had  been  "  fully  commented  on"  by  the  counsel  invoking  this 
rule.  But  as  plaintiff  below  had  made  out  his  case  without  the 
testimony  of  Mr.  Scaife,  the  defendant  would  not  have  been 
benefited  by  excluding  it,  and,  therefore,  this  court  will  not 
reverse  for  such  an  objection. 

4.  Even  if  public  policy  prohibited  a  husband  from  testifying 
for  his  wife,  the  rule  has  no  application,  for  Mrs.  Scaife  had  no 
interest  in  the  event  of  the  suit.  She  may  have  been  one  of  the 
beneficiaries,  but  her  interest  was  only  in  a  portion  of  the  pro- 
fits, all  of  which  may  have  been  consumed,  leaving  nothing  but 
the  contributions,  which  were  at  any  time  liable  to  be  with- 
drawn. The  transfer  from  Bell  did  not  exclude  her,  for  even  if 
she  stood  in  his  shoes  his  competency  is  undoubted.  But  she 
does  not  stand  in  his  shoes.  She  is  still  a  cestui  qv^  trusty  en- 
titled to  a  portion  of  the  benefit  of  Bell's  donation,  except  in 
the  contingency  of  her  outliving  the  minority  of  her  youngest 
child,  when  a  portion  of  it  will  be  hers,  giving  her  then  the  same 
interest  which  Bell  had. 

6.  The  defendant  below  was  not  injured  by  the  answer  to  the 
question  put  to  the  witness  Bradley,  for  Bradley  had  proved  the 
same  fact  himself  previously.  It  was  part  of  the  res  geattje,  and, 
therefore,  proper. 

6.  The  counsel  will  not  seriously  ask  this  court  to  overturn 
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the  principle  in  Holdship  v,  Patterson,  after  its  reaffirmance  in 
Brown  V.  Williamson's  Executors,  12  Casey  338. 

The  opinion  of  the  court  was  delivered,  November  18th  1861,  by 

Strong,  J. — That  Thompson  Bell  was  a  competent  witness  for 
the  plaintiff  below,  admits  of  no  doubt.  When  called  to  testify, 
he  had  no  direct  interest  in  the  event  of  the  suit,  and  no  rule  of 
policy  exists  which  would  have  justified  his  exclusion :  see  Gil- 
lespie V.  Miller,  1  Wright  247. 

The  principal  difiSculty  in  the  case  arises  out  of  the  facts  that 
William  B.  Scaife  was  admitted  as  a  witness  for  the  plaintifi*, 
and  that  his  testimony  was  not  withdrawn  from  the  jury  at  the 
request  of  the  defendant.  He  was  first  objected  to  on  the  ground 
of  interest  alone,  and  the  objection  was  overruled.  It  is  far 
from  being  clear  that  if  he  had  any  interest  at  all,  he  had  not  a 
greater  interest  on  the  side  of  the  defendant.  It  would  rather 
seem  that  he  had.  There  must  be  a  certain  and  preponderating 
interest  to  justify  the  exclusion  of  a  witness.  Such,  it  is  certain, 
was  not  shown  in  this  case,  and  the  court  was,  therefore,  right  in 
permitting  the  witness  to  testify,  at  the  same  time  instructing 
the  jury  that  if  they  found  his  interest  in  favour  of  the  plain- 
tiff was  greater  than  any  which  he  had  in  favour  of  the  defend- 
ant, they  should  reject  the  testimony  altogether. 

A  graver  question  subsequently  arose,  after  his  testimony  had 
been  given.  In  a  late  stage  of  the  trial,  it  appeared  that  the 
witness  had  a  wife  living,  who  was  interested,  not  in  the  fund 
which  the  plaintiff  claimed,  but  in  profits  which  it  might  yield 
after  the  payment  of  interest.  Probably  she  would  not  have 
been  a  competent  witness  for  the  plaintiff  on  account  of  her 
interest,  and,  of  course,  her  husband  would  not  have  been,  on 
account  of  the  policy  of  the  law. 

But,  if  the  defendant  desired  to  avail  himself  of  this  newly 
discovered  disability,  then,  when  the  fact  was  revealed  that  the 
witness  had  a  wife  interested,  was  the  time  at  which  he  should 
have  moved  the  court  to  strike  out  the  testimony.  Instead  of 
doing  so,  he  undertook  to  use  it.  He  permitted  the  case  to  close, 
and  argued  upon  the  effect  of  what  the  witness  had  stated  both 
to  the  court  and  to  the  jury.  After  having  done  that,  he  can- 
not complain  that  the  court,  in  their  charge,  refused  to  instruct 
the  jury  to  disregard  it.  Having  used  it  for  his  own  purposes, 
without  raising  the  objection  which  he  knew  to  be  fatal  to  it ; 
having  taken  the  chance  of  influencing  the  jury  by  it  favourably 
to  himself,  he  thereby  waived  his  objection,  and  passed  his  time. 
We  think,  under  the  circumstances,  the  action  of  the  court  was 
right. 

The  question  addressed  to  the  witness  Bradley  was  entirely 
proper.     It  related  to  the  purchase  of  the  goods  for  the  trust, 
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before  the  execution  of  the  defendant  was  issued,  and  before  any 
controversy  had  arisen,  and  it  sought  only  a  disclosure  of  a  part 
of  the  circumstances  of  the  purchase. 

The  fourth  and  fifth  assignments  of  error  are  disposed  of  by 
that  class  of  cases,  beginning  with  Holdship  v.  Patterson,  7  Watts 
547,  and  ending  with  Brown  v.  Williamson,  12  Casey  388.  The 
assic^nments  are  not  sustained. 

Judgment  affirmed. 


ji78_2S'  Gilmore  versus  Kodgers  et  al 

Orphan^  Courty  Decree  of  not  to  he  impeached  collaterally. —^Private  Sale 
of  Real  Estate  hy  Order  of  the  Courts  when  valid, — Act  of  AprU  l^th 
1853,  construed, 

1.  A  decree  of  tbe  Orphans'  Court  directing  a  private  sale  of  real  estate, 
cannot  be  impeached  collaterally,  if  the  court  has  jurisdiction. 

2.  The  Orphans'  Court  have  power  to  decree  a  private  sale  of  the  undivided 
interest  of  one  or  more  minors,  although  the  parties  owning  the  other  interests 
do  not  unite  in  the  sale. 

3.  The  right,  under  the  Act  of  April  18th  1853,  to  decree  a  private  sale, 
does  not  depend  at  all  upon  the  existence  of  other  undivided  interests  in  the 
land,  and  the  exhibition  in  the  application  of  a  willingness  on  the  part  of  other 
parties  interested,  to  take  a  given  sum.  The  willin^ess  of  such  parties  is 
one  way  of  determining  the  propriety  of  the  proposed  sale ;  but  it  is  not  the 
only  way.  The  court  or  auditor  may  determine  the  matter  for  themselves, 
and  in  some  cases  must  do  so. 

4.  A  mistake  as  to  the  interest  of  the  parties  cannot  be  taken  advantage  of 
to  defeat  the  title  of  the  purchaser,  after  decree,  and  the  expiration  of  the  time 
allowed  for  an  appeal. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  amicable  action  of  debt  on  bond  entered  in  the 
court  below,  in  which  William  W.  Rodgers,  Edward  McGilvray, 
and  Mary  Ann  McGilvray,  were  plaintiffs,  and  Benjamin  Gil- 
more  defendant,  and  in  which  the  following  case  was  stated  for 
the  opinion  of  the  court : — 

The  bond  on  which  suit  is  brought,  is  one  of  several  given  by 
defendant  to  plaintiffs,  in  the  purchase  of  a  tract  of  land  in  Jef- 
ferson township,  Allegheny  county,  Pa.  It  is  provided  in  th6 
bond  that  it  shall  not  be  collected  if  the  title  is  defective,  and  it 
was  agreed  between  the  parties  that  suit  should  be  instituted 
on  the  bond,  and  the  title  tested  in  this  action. 

The  farm,  containing  about  186  acres,  belonged  to  John  McNutt, 
who  died  intestate,  about  ten  years  ago,  leaving  an  alleged  widow, 
no  surviving  children,  but  seven  grandchildren,  the  issue  of  two 
deceased  daughters.     (The  widow's  right  to  dower  was  disputed. 
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but  being  otherwise  provided  against,  is  not  involved  in  this 
action.) 

One  of  the  intestate's  deceased  daughters,  Dorcas  Thompson, 
left  five  children,  viz.  John,  Henry,  Rebecca,  Nancy  Jane,  and 
Sarah,  all  minors,  and  Moses  Chess  was  duly  appointed  their 
guardian  by  the  Orphans*  Court  of  Allegheny  county. 

The  other  daughter,  Mrs.  Rodgers,  left  two  children,  viz.  Wil- 
liam and  Mary  Ann,  the  plaintiffs  in  this  case. 

On  the  11th  day  of  August  1860,  Moses  Chess,  as  guardian 
for  the  five  children  of  Dorcas  Thompson,  made  application  to 
the  Orphans'  Court  of  Allegheny  county,  for  power  to  sell  at 
private  sale,  to  William  W.  Rodgers,  the  interest  of  said  minors 
in  the  said  tract  of  land.  In  the  petition  it  was  stated  that  the 
intestate  left  no  children,  but  the  seven  grandchildren  above 
named,  being  the  issue  of  his  two  deceased  daughters ;  that  the 
tract  of  land  contained  about  186  acres  and  139J  perches,  and 
was  worth  about  sixty  dollars  per  acre  (which  would  make  the 
total  value  about  $11,012).  On  the  same  day  the  Orphans'  Court 
decreed  a  sale,  and  authorized  the  said  guardian  to  sell  at  private 
sale,  the  interest  of  the  said  five  minors  to  William  W.  Rodgers, 
for  the  sum  of  six  thousand  dollars,  to  be  paid  by  instalments 
as  mentioned  in  the  decree.  On  the  3d  of  April  1861,  the 
guardian  reported  that  he  had  sold  the  interests  of  said  minors 
to  William  W.  Rodgers.  on  the  terms  specified  in  the  decree,  and 
the  sale  was  confirmed  by  the  court ;  same  day  the  deed  of  the 
guardian  to  William  W.  ♦Rodgers  was  acknowledged  in  open 
court. 

The  following  is  a  copy  of  the  proceedings  in  the  Orphans* 
Court  in  this  case : — 

In  the  matter  of  the  sale  of  the  real  estate  of  John  Thompson, 
Henry  Thompson,  Rebecca  Thompson,  Nancy  Jane  Thompson, 
and  Sarah  E.  Thompson,  minor  children  of  Dorcas  Thompson, 
daughter  of  John  McNutt,  deceased. 

August  11th  1860,  the  petition  of  Moses  Chess,  guardian,  was 
presented  to  the  said  court,  as  follows : — 

*'  To  the  Honourable  Judges  of  the  Orphans'  Court,  in  and  for 
the  county  of  Allegheny,  State  of  Pennsylvania. 

"  The  petition  of  Moses  Chess,  guardian  of  John  Thompson, 
Henry  Thompson,  Rebecca  Thompson,  Nancy  Jane  Thompson, 
and  Sarah  E.  Thompson,  minor  children  of  Dorcas  Thompson, 
daughter  of  John  McNutt,  deceased ;  respectfully  represents  that 
John  McNutt,  late  of  Jefferson  township,  Allegheny  county, 
deceased,  died  intestate,  on  or  about  the  day  of 

A.  D.  185  ,  seised  in  his  demesne  as  of  fee  of  the 
following  described  messuage  and  tract  of  land,  viz. 

"  All  that  certain  messuage  and  tract  of  land,  situate  in  Jeffer- 
son township  and  county  aforesaid  (describing  it).     That  the  said 
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John  McNutt  died  intestate,  leaving  no  children  but  grand- 
children, William  W.  Rodgers,  and  Mary  Ann  Rodgers  (now 
McGilvray),  children  of  his  daughter,  Mrs.  Rodgers,  who  died  be- 
fore her  father,  and  John  Thompson,  Henry  Thompson,  Rebecca 
Thompson,  Nancy  Thompson,  and  Sarah  E.  Thompson,  minor 
children  of  Dorcas  Thompson,  daughter  of  John  McNutt,  de- 
ceased, who  also  died  before  her  father ;  and  further,  your  peti- 
tioner sets  forth  that  he  was  duly  appointed  guardian  of  the 
real  estate  of  the  said  minors  hereinbefore  named  by  your  hon- 
ourable court,  and  gave  security  for  the  proper  discharge  of  his 
duties,  as  such  according  to  law,  and  has  acted  and  still  does  act 
as  guardian,  and  is  at  present  guardian  of  the  estate  of  said 
children.  That  said  messuage  and  tract  of  land  produces  an 
annual  rent,  clear  of  taxes  and  deductions,  of  about  $200,  and 
are  free  from  all  incumbrances,  trusts,  and  charities,  and  are  the 
property  of  all  the  said  grandchildren  as  heirs  at  law  and  next 
of  kin  of  said  John  McNutt,  deceased,  according  to  their  respec- 
tive interests  therein  under  the  intestate  laws  of  the  state.  And 
?rour  petitioner  further  represents,  that  the  whole  of  said  tract  of 
and  is  about  of  the  value  of  $60  per  acre,  according  to  the  best 
estimate  he  is  able  to  put  upon  the  same,  and  that  the  sale  of 
the  estate  of  said  minors,  viz.  John  Thompson,  Henry  Thompson, 
Rebecca  Thompson,  Nancy  Thompson,  and  Sarah  E.  Thompson, 
children  of  said  Dorcas  Thompson,  would  be  to  their  interest  and 
advantage.  As  the  rents,  issues,  and  profits  thereof,  do  not 
amount  to  as  much  as  the  interest  of  the  proceeds  of  the  sale  of 
their  estates  in  said  land  at  a  fair  valuation  would  amount  to. 
He  further  represents  that  the  said  William  W.  Rodgers  is 
willing  to  purchase  all  the  estate,  right,  title,  interest,  property, 
claim,  and  demand,  of  them  the  said  minor  children  of  Dorcas 
Thompson,  viz.  John  Thompson,  Henry  Thompson,  Rebecca 
Thompson,  Nancy  Thompson,  and  Sarah  E.  Thompson,  of,  in, 
to,  or  out  of  the  said  messuage  or  tract  of  land,  at  the  sum  of 
six  thousand  dollars,  payable  as  follows :  $4000  in  cash,  and  the 
balance  in  four  equal  annual  payments  of  $500  each,  with  interest, 
the  deed  to  be  made  at  the  time  of  the  first  payment,  and  the 
other  payments  to  be  secured  by  bond  and  mortgage  on  the  pre- 
mises ;  which  sale  the  said  minors  and  their  father  are  desirous 
should  be  made,  as  per  their  letter  to  your  petitioner  hereto 
attached.  And  which  price  in  the  opinion  of  your  petitioner  is 
more  than  can  be  obtained  under  public  sale.  Your  petitioner, 
therefore,  prays  your  honourable  court  to  approve  of  and  decree 
a  private  sale  of  the  estate,  right,  title,  interest,  and  claim  of 
•  said  minors,  children  of  Dorcas  Thompson,  viz.  John  Thompson, 
Henry  Thompson,  Rebecca  Thompson,  Nancy  Jane  Thompson, 
and  Sarah  E.  Thompson,  of,  in,  to,  or  out  of  the  said  messuage  and 
tract  of  land,  upon  such  terms  and  rates  as  shall  be  approved 
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of  by  your  honourable  court,  upon  your  petitioner  giving  such 
security  as  your  honourable  court  shall  approve,  according  to  the 
Acts  of  Assembly  in  such  case  made  and  provided. 
"  And  your  petitioner  will  ever  pray. 

"Moses  Chess." 
With  the  usual  affidavit. 

Copy  of  the  letter  referred  to  in  and  attached  to  the  petition  : — 

"  Clarke  County,  Missouri,  June  27th  1860. 
"  Mr.  Moses  Chess,  Esq. — Sir : — This  is  to  certify  that  we  have 
entered  into  an  agreement  with  Wm.  W.  Rodgers,  to  sell  to  him 
all  our  right,  title,  and  interest  in  and  to  all  the  real  and  per- 
sonal estate  of  John  McNutt,  deceased,  of  Allegheny  county, 
Pennsylvania,  and  it  is  our  request,  that  you  will  take  the  neces- 
sary steps  to  carry  this  agreement  into  effect.  The  terms  of  the 
sale  are  as  follows: — He  is  to  pay  ?6000  for  the  property; 
84000  to  be  paid  down,  and  the  balance  is  to  be  paid  in  four 
equal  annual  payments  of  $500  each,  with  interest ;  the  deed  to 
be  given  on  the  first  payment,  and  the  balance  to  be  secured  by 
bond  and  mortgage  on  the  property. 

"  James  P.  Thompson, 
*' John  Thompson, 
"  Henry  C.  Thompson, 
"  Rebecca  Thompson, 
"Nancy  J.  Thompson, 
"  Sarah  E.  Thompson. 
"Attest:  William  H.  Spencer." 

A  bond  was  executed  by  Moses  Chess,  with  approved  security, 
in  the  sum  of  $12,000,  conditioned  for  the  faithful  performance 
of  his  duties  as  guardian  in  the  matter  of  the  sale  of  this  real 
estate,  and  the  proceeds  arising  therefrom  belonging  to  said 
minors,  &c. ;  whereupon  the  following  order  was  made  : — 

And  now,  to  wit,  August  11th,  A.  D.  1860,  the  foregoing  peti- 
tion being  presented  in  open  court,  and  the  said  court  having 
duly  given  the  said  petition  and  matters  therein  contained  a  full 
and  careful  investigation,  and  the  court  being  of  opinion  that  it 
is  for  the  interest  and  advantage  of  the  parties  interested,  that 
their  right,  title,  and  interest  in  said  land  should  be  sold,  and 
that  said  sale  may  be  made  without  injury  or  prejudice  to  any 
trust  or  charity,  or  any  purpose  for  which  the  said  lands  are 
held ;  and  that  said  sale  may  be  made  without  violating  any  law 
which  may  confer  any  immunity  or  exemption  from  sale  or 
alienation ;  and  the  court  being  further  of  opinion,  that,  under 
the  circumstances  in  the  case,  a  better  price  can  be  obtained  at 
private  sale  than  at  public  sale,  and  said  Moses  Chess  having 
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given  security  for  the  faithful  performance  of  his  duties  as 
guardian  in  the  matter  of  said  sale  and  the  proceeds  arising 
therefrom,  which  said  security  has  been  approved  by  the  court, 
said  court  do  now  approve  and  decree  a  private  sale  of  the 
estate,  right,  title,  interest,  property,  claim,  and  demand  of  the 
said  minor  children  of  Dorcas  Thompson,  deceased,  viz. :  John 
Thompson,  Henry  C.  Thompson,  Rebecca  Thompson,  Nancy  J. 
Thompson,  and  Sarah  E.  Thompson  aforesaid,  of,  in,  to,  and  out 
of  the  said  messuage  and  tract  of  land,  upon  the  following  terms 
and  rates,  that  is  to  say,  for  the  sum  of  $6000,  payable  ?4000 
in  cash,  and  the  balance  in  four  equal  annual  payments  of  $500 
each,  with  interest;  the  deed  to  be  made,  executed,  and  delivered 
by  the  said  Moses  Chess,  at  the  time  of  the  payment  of  the  said 
cash,  and  the  balance  of  the  payments  to  be  secured  by  bond 
and  mortgage  on  the  premises. 

On  the  3d  of  April  1861,  the  following  report  of  sale  was 
filed  :— 

**  To  the  Honourable  the  Judges  of  the  Orphans'  Court  of  Alle- 
gheny county : 

"  Moses  Chess,  Esq.,  guardian  of  John  Thompson,  Henry  C. 
Thompson,  Rebecca  Thompson,  Nancy  J.  Thompson,  and  Sarah 
E.  Thompson,  minor  children  of  Dorcas  Thompson,  wife  of  John 
P.  Thompson,  and  daughter  of  John  McNutt,  deceased,  respect- 
fully showeth :  That  in  pursuance  of  the  order  of  your  honour- 
able court,  made  August  11th,  A.  D.  1860,  at  No.  74  of  June 
Term  1860,  he  did,  on  the  date  of  the  said  order,  sell  the  estate 
and  interest  of  Ae  said  minors  in  the  tract  of  land  and  messuage, 
situate  in  Jefferson  township,  Allegheny  county,  and  state  of 
Pennsylvania,  containing  186  acres  and  139J  perches,  of  which 
the  said  John  McNutt,  deceased,  seised,  as  the  same  is  fully  de- 
scribed in  said  orders,  unto  William  W.  Rodgers,  for  the  sum  of 
$6000,  payable  as  follows,  viz. :  $4000  in  cash,  and  the  balance 
in  four  equal  annual  payments,  with  interest.  He,  therefore, 
prays  your  honourable  court  to  ratify,  approve,  and  confirm  said 
sale,  and  to  permit  him  to  acknowledge  a  deed  to  said  William 
W.  Rodgers  for  the  same  in  open  court,  and  decree  that  he  deli- 
ver said  deed  on  receipt  of  the  purchase-money  and  securities. 
"  And  he  will  ever  pray,  &c.' 

Upon  this  report  of  sale  is  endorsed  the  following  order : — 
"And  now,  to  wit,  April  3d,  A.  D.  1861,  the  court  ratify  and 
confirm  the  sale  made  by  Moses  Chess,  guardian,  to  William  W. 
Rodgers,  as  within  reported,  and  direct  him  to  acknowledge  in 
open  court,  a  deed  for  the  same,  and  deliver  said  deed  upon  his 
receiving  the  purchase-money  and  said  securities." 

The  deed  from  Moses  Chess,  as  guardian  for  the  five  minor 
children  of  Dorcas  Thompson,  was  delivered  to  Wm.  W.  Rodgers 
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on  the  8d  day  of  April  1861,  and  on  the  same  day  Wm.  W.  Rodgers 
and  his  sister,  Mary  Ann  McGilvray,  sold  the  entire  tract  of 
land  to  the  defendant,  Benjamin  Gilmore,  for  the  sum  of  $13,420, 
and  executed  and  delivered  to  him  a  deed  for  the  same,  contain- 
ing, besides  the  clause  of  general  warranty,  the  following  special 
covenant,  viz. : — 

"  And  the  said  parties  of  the  first  part,  Wm.  W.  Rodgers  and 
Edward  McGilvray,  and  Mary  Ann  his  wife,  covenant  to  and 
with  the  said  Benjamin  Gilmore,  that  they,  the  said  parties  of 
the  first  part,  have  the  entire  right,  title,  and  interest  of,  in,  and 
to  the  said  tract  of  land ;  that  they  have  the  perfect  and  inde- 
feasible fee-simple  title  to  the  whole  tract ;  that  no  other  person 
has  any  claim  or  interest  therein ;  and  that  the  same  is  clear  of 
encumbrances,  &c." 

John  Thompson,  one  of  the  minors,  who  had  come  of  age,  exe- 
cuted a  release  of  all  his  interest  to  Wm.  W.  Rodgers,  dated 
April  12th  1861. 

These  facts  are  submitted  in  the  nature  of  a  case  stated  for 
the  opinion  of  the  court. 

If  the  court  should  be  of  opinion  that  the  conveyance  from 
plaintiffs  to  defendant,  of  April  3d  1861,  vested  a  good,  perfect 
title  to  the  whole  tract  of  land  in  the  defendant,  then  judgment 
to  be  entered  for  the  plaintiffs  for  the  sum  of  $1000,  with  inter- 
est from  the  10th  of  April  1861.  But  if  the  court  should  be  of 
opinion  that  the  said  title  is  defective,  then  judgment  to  be 
entered  for  defendant  with  costs,  either  party  to  have  the  privi- 
lege of  a  writ  of  error  to  the  Supreme  Court. 

On  the  21st  of  September  1861,  the  court  below  directed  the 
entry  of  judgment  for  plaintiff  in  the  case  stated  for  §1000,  with 
interest  from  April  10th  1861,  which  was  assigned  for  error  by 
the  defendant  below. 

J.  W.  F.  White^  for  plaintiff  in  error,  conceding  that  there 
was  no  allegation  of  fraud  in  the  guardian,  and  that  he  and  all 
the  heirs  honestly  believed  that  the  five  children  of  Dorcas 
Thompson  owned  only  a  moiety  of  the  propertv,  argued  that  the 
title  of  William  W.  Rodgers  was  defective,  because,  1.  There 
was  such  an  evident  mistake  on  the  face  of  the  record  as  to 
vitiate  it.  The  guardian  had  evidently  acted  on  the  supposition 
that  the  five  Thompson  children  had  only  the  moiety  when  they 
had  the  five-sevenths  of  the  property.  At  the  value  he  fixed 
upon  the  property,  their  interest  was  worth  $7865.71,  instead 
of  $6000. 

2.  The  Orphans'  Court  had  no  power  to  decree  a  private  sale 
in  such  a  case.  The  4th  section  of  the  Act  of  18th  April 
1853,  authorized  private  sales  of  undivided  interests  only  in  those 
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cases  where  other  parties  in  interest,  competent  to  act  for  them- 
selves, joined  in  the  conveyance.  And  in  all  other  cases  there 
must  be  cause  shown  by  the  report  of  an  auditor,  or  other  satis- 
factory evidence,  before  the  court  could  order  a  private  sale. 

3.  There  were  fatal  defects  in  the  proceedings  of  the  Orphans' 
Court.  The  order  of  sale  was  granted  August  11th  1860,  and 
not  returned  till  April  3d  1861,  nearly  eight  months  afterwards, 
and  after  two  entire  terms  of  the  court  had  intervened.  And 
the  report  of  the  guardian  as  filed  April  3d  1861,  was  neither 
signed  by  him  nor  sworn  to. 

But,  although  mere  irregularities  would  not  affect  the  validity 
of  the  sale  nor  impair  the  title  held  by  Rodgers,  there  was  a 
mistake  against  the  interest  of  the  minors  apparent  on  the  face 
of  the  record,  and  of  which  he  therefore  had  notice. 

Gilmore,  the  conditional  purchaser,  stands  precisely  in  the 
place  of  Rodgers  and  his  sister,  who  are  the  children  of  Mrs. 
Rodgers,  and  the  cousin  of  full  age  of  these  minors.  He  is  not 
a  bond  fide  purchaser  for  value  without  notice — ^he  has  paid  no 
cash,  and  his  bond  is  upon  condition  that  a  good  title  shall  be 
made  to  him.  There  is  no  pretence  of  improvements,  &c.,  so 
that  the  case  is  as  if  between  the  original  parties.  Chess  may 
not  have  known  what  the  interest  of  these  minors  were,  and  they 
too  were  probably  ignorant  of  our  intestate  law,  for  they  were 
minors  residing  in  Missouri.  But  Rodgers  and  Gilmore  were  not 
ignorant  of  the  extent  of  the  interest  which  these  minors  had  in 
this  land.  On  the  day  the  deed  of  Chess  was  delivered  to  Rodgers 
the  latter  sold  to  Gilmore,  not  for  cash,  but  for  a  bond,  which 
recited  a  doubt  as  to  the  title,  and  was  only  to  be  enforced  after, 
the  title  shor/ld  be  declared  good. 

J.  F.  Slaah  contended  that  the  Act  of  April  18th  1858,  under 
which  thi^  sale  was  made,  was  one  of  immense  utility,  and  was 
indispensa'dy  necessary  for  relieving  real  estate  in  Pennsylvania 
from  the  estates,  limitations,  and  remainders  with  which  the  vari- 
ous ownors  thereof  had  from  time  to  time  burdened  and  encum- 
bered them,  securing  to  purchasers  titles  that  were  unques- 
tionably valid,  thereby  insuring  to  the  owners  full  and  fair  prices, 
and  substituting  the  proceeds  of  sale  for  the  real  estate  sold,  so 
far  as  the  ownership  and  enjoyment  thereof  is  concerned. 

2.  That  the  Orphans'  Court  had  power  to  order  the  sale  in  this 
case.  Being  the  sale  of  an  undivided  interest,  it  was  clearly 
within  the  discretion  of  the  court  to  order  a  private  sale :  Act  of 
Assembly,  April  18th  1853,  §  4,  Purd.  Dig.  p.  700.  To  require 
the  concurrent  action  of  all  parties  owning  interests  in  the  land 
would  defeat  the  object  of  the  act  in  authorizing  a  private  sale. 

There  was  no  error  in  the  proceedings  which  will  vitiate  the 
sale.     Tiie  proceedings  are  regular  in  form,  and  even  if  they 
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were  not,  the  act  itself  cures  all  errors  in  the  proceedings :  Act 
April  18th  1853,  §  5. 

It  is  alleged  that  a  mistake  was  made  as  to  the  amount  of 
interest  held  by  the  Thompson  children.  There  is  no  allegation 
of  fraud  upon  the  part  of  any  who  were  interested  in  the  sale. 
There  is  no  mistake  evident  upon  the  proceedings.  If  a  mistake 
was  made  by  the  parties  as  to  the  interest  of  the  minors,  it  is  a 
mere  mistake  of  law,  and  against  such  the  court  will  not  grant 
relief.  If  the  guardian  and  his  counsel  knew  the  rights  of  the 
children  and  disregarded  them,  or  if  they,  through  carelessness, 
failed  to  guard  the  interest  of  their  wards,  it  might  afford  a 
ground  of  action  against  the  guardian,  but  will  not  be  sufficient 
to  divest  the  title  of  the  purchaser. 

It  might  be  sufficient  to  arrest  the  proceedings  by  appeal,  but 
after  the  time  for  taking  an  appeal  has  passed,  the  court  cannot, 
even  for  the  protection  of  minors,  wrest  the  title  from  a  pur- 
chaser to  protect  a  guardian  from  the  consequences  of  his  im- 
proper or  improvident  acts. 

The  Act  of  April  18th  1853,  §  8,  provides  that^  after  a  decree 
has  been  carried  into  effect,  a  reversal  of  the  proceedings  shall 
not  affect  the  title  of  the  purchaser. 

The  opinion  of  the  court  was  delivered,  November  18th 
1861,  by 

Thompson,  J. — Unless  we  can,  on  some  principle,  or  rule  of 
practice,  treat  these  decrees  of  sale  and  confirmation  of  the 
Orphans*  Court  as  nullities,  we  cannot  reach  the  error  claimed 
as  existing,  and  relied  on  as  invalidating  the  title  to  Gilmore ; 
for  it  lies,  if  any  where,  in  the  order  of  sale  and  its  subsequent 
confirmation.     Can  we  do  so  ? 

The  error  alleged  does  not  reach  to  the  jurisdiction  of  the 
court :  that  is  not  controverted ;  but  is  claimed  to  consist  partly 
in  law  and  partly  in  fact,  in  making  those  decrees.  This  is  the 
character  of  it  if  we  may  treat  it  as  appearing  at  all,  which  we 
may  do  for  the  present  at  least. 

The  Orphans*  Court  is  and  has  been  for  a  long  time  by  statute 
a  court  of  record,  whose  judgments  and  decrees,  like  those  of 
any  other  court  of  record,  are  final  and  conclusive.  See  Act  of 
29th  March  1832,  §  2,  P.  L.  190,  in  which  it  is  expressly  declared 
that  its  decrees  *'in  all  matters  within  its  jurisdiction,  shall  not 
be  reversed  or  avoided  collaterally  in  any  other  court.**  Nume- 
rous cases  cited  in  Merklein  v.  Trapnell  et  al..,  10  Casey  42,  notice 
this ;  and  the  exceptions  to  its  conclusiveness  must  be,  as  in  other 
courts,  fraud  and  want  of  jurisdiction. 

Now,  conceding  an  error  here,  how  can  we  impeach  the  decree 
collaterally?  That  jurisdiction  of  the  subject-matter  of  this 
decree,  as  well  as  of  the  proper  parties,  did  exist  is  not  denied 
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nor  doubted,  nor  could  it  be.     Standing  unreversed  and  unap- 

Eealed  from,  and  the  time  for  an  appeal  having  gone  by,  which, 
y  the  eighth  section  of  the  act  in  question  is  twenty  days,  the 
decree  is  now,  so  far  as  it  appears  in  this  case,  unimpeachable ; 
and  hence  we  are  driven  to  the  conclusion  that  the  title  resting 
on  it  is  not  defective. 

It  was  argued  that  the  court  had  no  power  to  order  a  private 
sale  of  the  premises.  But  the  argument  was  experimental  only, 
for  the  second  section  of  the  Act  of  18th  April  1863  is  express, 
that  it  may  be  done  on  a  petition  by  "  any  trustee,  guardian,  or 
person  interested ;  clearly  setting  forth  the  facts  needful  for  the 
information  of  the  court  under  oath  or  aflSrmation."  The  court 
may  determine  for  themselves,  or  through  the  aid  of  an  auditor, 
of  the  propriety  of  the  sale  on  the  terms  proposed.  The  accu- 
racy of  all  this  is  adjudicated  upon  and  determined  by  the  decree 
which  follows.  Error  in  these  preliminaries  cannot  be  redressed 
excepting  by  a  reversal  of  the  decree  itself  in  some  legal  form. 
The  decree  binds  until  set  aside.  The  Act  of  April  18th  1853 
is  a  remedial  statute,  and  is  to  be  benignly  expounded.  The 
right  to  decree  a  private  sale  does  not  depend  at  all  upon  the 
existence  of  other  undivided  interests  in  the  land,  and  the  exhi- 
bition in  the  application  of  a  willingness  on  part  of  other  parties 
interested  to  take  a  given  sum.  That,  by  the  statute,  is  one 
mode  of  determining  on  the  propriety  of  the  proposed  sale,  but 
it  is  not  the  only  mode.  The  court  or  auditor  may  determine 
this  question  for  themselves,  and  must  do  so  always  where  the 
other  joint  owners  are  unwilling  either  to  buy  or  sell.  If  this 
were  not  so,  an  obstinate  co-tenant  could  virtually  repeal  the 
statute  itself.  The  court  had  undoubtedly  the  power  to  decree 
as  they  did  here. 

We  do  not  think  the  alleged  mistake  is  patent  in  these  pro- 
ceedings. About  ?60  per  acre,  according  to  the  best  estimate 
of  the  petitioner,  as  he  states,  would  be  the  value  of  the  land. 
After  setting  out  the-  interest  proposed  to  be  sold,  the  names  of 
the  heirs,  the  supposed  necessity  for  the  sale,  and  that  Rodgers 
would  purchase  the  "  same  at  the  sum  of  ?6000,"  payable  on 
terms,  he  prays  a  sale.  On  this  petition,  accompanied  by  the 
request  of  the  father  and  all  the  heirs,  the  court  order  and  de- 
cree the  sale  "for  the  sum  of  $6000,**  without  reference  to  the 
price  per  acre,  and  the  return  upon  the  order  was  "  sold  unto  W. 
W.  Rodgers  for  the  sum  of  ?6000'*  in  bulk.  It  was  claimed  that 
the  order  was  a  sale  at  J60  per  acre,  and  that  this  would  have 
produced  the  gross  amount  coming  to  the  Thompson  heirs  of 
§7865.71 ;  and  that  this  error  resulted  from  a  mistake  in  law,  in 
supposing  that  the  heirs  of  McNutt  took  per  stirpeSy  and  not  per 
capita.  Concession  and  admission  may  make  out  an  error  in  this 
way,  but  I  would  construe  the  petition,  order,  and  return,  all 
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having  reference  to  a  sale  for  $6000,  and  which  was  accordingly 
made,  confirmed,  and  executed  by  a  conveyance  in  due  form. 
Whether  or  not  this  was  the  understanding  of  the  parties  most 
interested,  we  have  no  other  proof  than  tne  significant  silence 
of  themselves,  and  their  natural  as  well  as  official  guardian,  and 
the  full  release  by  an  heir  since  come  of  age  on  the  receipt  of 
the  purchase-money. 

The  time  for  the  correction  of  the  error  has  long  since  elapsed, 
and,  for  anything  that  appears  before  us  in  this  case,  the  title 
of  the  plaintiff  is  not  defective,  and  he  must  pay  his  bond. 

Judgment  affirmed. 

Read,  J.,  dissented. 


Brown  versm  McFarland's  Executor,  llS4^i 

Right  of  surviving  Partner  to  Compensation  for  settling  Partnership 
Business. — Apportionment  of  Partnership  Liabilities, — Power  of  Au» 
ditors  in  Account  Render, 

1.  A  sanriTin^  partner  is  not  entitled  to  compensation  for  winding  up  the 
partnership  business ;  nor  can  the  executor  of  a  deceased  partner  employ  the 
surrivor  for  that  purpose,  at  the  expense  of  the  decedents'  estate,  unless  he  is 
expressly  authorized  so  to  do  by  the  will  of  his  testator. 

2.  By  the  will  of  one  of  several  partners  in  a  furnace,  his  executor  was 
authorized  **  to  co-operate  with"  the  other  partners  "  in  carrying  on  the  busi- 
ness," "  in  connection"  with  them:  the  executor  by  a  written  agreement  and 
contract,  transferred  the  partnership  interest  and  property  to  the  surviving 
partners  B.  and  C,  who  were  to  work  up  the  stock  on  hand,  and  to  account 
for  the  profits  and  proceeds,  after  paying  all  "  expenses,  costs,  charges,  and 
services."  Afterwards  B.  filed  his  separate  account  (an  action  of  account 
render  having  first  been  brought  against  B.  and  0.  by  the  executor),  in  which 
he  claimed  a  large  credit  fur  services  under  the  contract  with  the  executor ; 
the  auditors  on  the  account  disallowed  the  claim,  and  their  report  being  con- 
firmed by  the  court,  on  writ  of  error  it  was  held :  That  B.  was  not  entitled  to 
any  compensation  for  his  services  in  settling  the  partnership  concerns,  and 
that  the  agreement  of  the  executor,  if  it  authorized  any  such  payment,  was 
void  for  want  of  authority ;  but  that  the  agreement  authorized  the  employ- 
ment of  a  manager,  for  whose  services,  as  well  as  for  those  of  a  clerk  and 
other  employees,  payment  was  properly  allowed. 

3.  The  decedent  M.,  being  in  partnership  with  B.  in  a  store,  gave,  for 
indebtedness  of  the  furnace  concern  to  the  store,  a  note  in  his  own  name, 
which  was  that  in  which  the  furnace  firm  did  business.  In  the  account.  B., 
as  surviving  partner  of  the  store  firm,  charged  against  M.'s  estate  the  whole' 
of  the  note,  only  one-half  of  which  was  allowed  him  by  the  auditors  and  the 
court.  Held,  that  as  between  B.  and  M.,  the  note  belonged  to  them  jointly, 
and  that  B.  was  entitled  on  settlement  to  his  half  only. 

4.  The  parties  to  the  action  of  account  render,  while  it  was  pending,  agreed 
to  withdraw  their  several  demands  before  the  auditors  for  issues,  and  that 
instead,  the  issues  should  be  considered  the  points  in  dispute  to  be  decided  by 
the  auditors,  who  should  report  the  accounts  in  accordance  with  the  several 
decisions :  the  auditors  accordingly  made  their  report,  stating  an  account  in 
the  aggregate,  with  the  share  of  each  partner  as  a  judgment,  which  was 

5  Wr.— 9 
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entered  by  the  court.  Hdd,  that  as,  under  the  agreement,  the  parties  intended 
to  vcHt  in  the  auditors  plenary  power  to  deal  with  all  questions  that  had 
arisen,  and  to  report  accounts  acct)rdingly ;  their  report  would  be  regarded  as 
a  substantial  compliance  with  the  agreement,  and  not  as  an  excess  of  power, 
although  they  did  not  state  an  account  under  each  of  the  points  raised  before 
them,  as  a  strict  construction  of  the  agreement  would  seem  to  require. 

Error  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  action  of  account  render,  brought  August  20th 
1856,  by  Thomas  McConnell,  executor  of  George  B.  McFarland, 
deceased,  against  James  E.  Brown  and  Alexander  Caldwell, 
Judgment  quod  computent  was  confessed  in  the  cause,  and  audit- 
ors appointed,  whose  report  was  confirmed  and  judgment  entered 
in  favour  of  the  plaintiff  for  ^2402.93J,  with  interest  and  costs 
of  suit. 

The  case  was  this : — George  B.  McFarland  died  in  the  sum- 
mer of  1851,  first  having  made  a  will,  in  which  Thomas  McCon- 
nell was  executor.  At  the  time  of  his  death  he  was,  and  had 
been  for  some  time  previous,  engaged  in  the  manufacture  of  pig 
metal  in  Armstrong  county,  Pa.,  at  Phoenix  Furnace,  and  carried 
on  business  in  the  name  of  "  George  B.  McFarland,"  for  the  firm 
composed  (as  was  alleged)  of  G.  B.  McFarland,  James  E.  Brown, 
and  Alexander  Caldwell. 

In  his  will,  McFarland  authorized  his  executor  "  to  co-operate 
with  my  partners  in  carrying  on  the  business  of  the  manufacture 
of  iron,  the  purchase  and  sale  of  goods  and  other  materials  at 
Phoenix  Furnace,  and  in  connection  therewith  in  such  manner 
as  shall  be  decided  best  for  the  interests  of  the  firm ;  or  to  join 
with  my  said  trustees  in  the  sale  of  the  said  concern,  including 
all  the  real  and  personal  estate  belonging  thereto,  whenever  my 
said  executors  shall  judge  proper  to  do  so,  or  at  any  time,  to  sell 
my  interest  therein  to  my  said  partners,  or  either  of  them,  or  to 
any  other  person  or  persons  willing  to  purchase.  But  no  such 
sale  shall  be  made  without  first  offering  and  endeavouring  to  sell 
said  interest  at  public  sale,  after  having  given  due  and  timely 
public  notice  of  such  sale ;  allowing,  in  case  of  sale,  a  reasonable 
time  for  payment,  upon  receiving  good  and  suflScient  security  for 
such  payment.  My  executors  are  authorized  and  empowered 
hereby,  to  execute  a  suflScient  deed  or  deeds  to  the  purchaser  or 

Eurchasers  thereof,  conveying  any  title  thereto  and  therein  to 
im  or  them  in  fee." 
In  pursuance  of  this  authority,  the  executor,  Thomas  McCon- 
nell, on  the  18th  of  October  1851,  entered  into  this  agreement : — 

"  Know  all  men,  that  I,  Thomas  J.  McConnell,  executor  of 
George  B.  McFarland,  deceased,  in  pursuance  of  the  provisions 
of  the  will  of  said  testator,  do  hereby  transfer  to  Alexander 
Caldwell,  and  James  E.  Brown,  the  real  and  personal  property. 
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assets,  and  chattels,  embraced  in  the  Phoenix  Furnace  concern, 
carried  on  by  said  McFarland,  until  the  present  stock  is  worked 
up,  or  the  property  sold  or  otherwise  disposed  of,  to  be  carried 
on  by  them  in  their  own  names,  and  conducted  under  their  direc- 
tions. They  to  keep  an  account  of  the  business  in  the  usual  way, 
and  to  account  for  the  profits  and  proceeds  thereof,  after  paying 
all  expenses,  costs,  charges,  and  services ;  and  apply  such  pro- 
ceeds, first,  to  the  debts  contracted  by  said  testator,  in  carrying 
on,  and  for  the  use  of  the  said  furnace  concern ;  and  the  surplus, 
if  any,  to  be  applied  to  the  first  lien  of  record  against  said  pro- 
perty, when  purchased  by  McFarland  from  Smith  &  Guthrie ;  and 
further,  that  any  legal  and  legitimate  use  of  my  name,  as  testa- 
tors (executor)  shall  be  given  them,  when  necessary,  in  carrying 
out  this  contract.  They  keeping  me  from  individual  responsi- 
bility, on  account  of  such  use  of  my  name. 

"P.  S. — The  words  *  assets  and  chattels,*  interlined  after  pro- 
perty, in  the  fourth  line,  before  signing. 

"  Witness  our  hands  and  seals,  the  18th  October  1851. 

Tnos.  McCoNNELL,  Ex'r. 

Alex.  Caldwell, 

James  E.  Brown, 

Under  this  agreement  Brown  &  Caldwell  took  possession  of 
the  furnace,  personal  propertv,  and  assets,  and  continued  therein 
until  the  stock  was  fully  worked  up — Brown  giving  his  personal 
superintendence  to  the  business  during  its  progress. 

Brown  rendered  his  account,  by  which  it  appears  he  charged 
himself  with  proceeds  of  metal,  vendue  notes  and  claims,  amount- 
ing to  the  sum  of  $32,030.25,  and  claimed  a  credit  for  disburse- 
ments made,  amounting  to  the  sum  of  $30,172.36,  of  which 
seven  items  were  disallowed  by  the  auditor,  which  disallowance 
constitutes  the  5th,  6th,  7th,  and  8th  exceptions  to  the  auditors' 
report. 


•1. 


1.  J.  E.  Brown's  services, 

2.  E.  Cowan's  fees, 
8.  Expenses  to  Greensburg, 

4.  J.  B.  Finley's  bill,     . 

5.  J.  B.  Neale's  bill,      . 

6.  Interest  on  voucher  No.  251, 

7.  G.  B.  McFarland's  note  for  Rural  Village  store, 
dated  16th  June  1851,  the  whole  of  the  interest  dis- 
allowed and  one-half  the  principal  interest, 


$1792.50 

95.00 

5.82 

33.95 

4.00 

114.10 


780.00 

$7825.97 

In  addition  to  the  Phoenix  Furnace  partnership,  composed  of 
G.  B.  McFarland,  James  E.  Brown,  and  Alexander  Caldwell, 
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under  the  name  of  G.  B.  McFarland,  there  was  another  firm,  G. 
B.  McFarland  &  Co.,  composed  of  G.  B.  McFarland  and  James 
E.  Brown,  in  Rural  Village,  engaged  in  merchandise.  This 
last-mentioned  firm  was  indebted  to  James  E.  Brown  for  advances 
made.  The  first-named  firm,  at  Phoenix  Furnace,  was  indebted  to 
the  last,  the  Rural  Village  store,  and  on  the  16th  June  1851, 
Phoenix  Furnace,  per  G.  B.  McFarland,  gave  the  following 
note : — 

"  Phoenix  Furnace,  16th  June  1851. 
"  One  day  after  date,  I  promise  to  pay  to  the  order  of  James 
E.  Brown,  on  account  of  G.  B.  McFarland  &  Co.^  twelve  hundred 
dollars,  value  received  in  part  of  debt  due  G.  B.  McFarland  & 
Co.  by  Phoenix  Furnace  concern. 

G.  B.  McFarland.'' 

On  the  books  of  G.  B.  McFarland  &  Co.  the  Phoenix  Furnace 
Company  is  credited  with  the  amount  of  this  note ;  which,  in 
part,  liquidated  the  debt  due  by  the  latter  to  the  former. 

The  auditors  allowed  the  half  of  this  note,  on  the  ground  that 
James  E.  Brown  was  only  entitled  to  an  equal  share  of  it,  and 
George  B.  McFarland's  estate  to  the  other. 

During  the  progress  of  the  trial  before  the  auditors,  issues, 
according  to  the  practice  in  account  render,  were  demanded  by 
the  parties,  which  were  duly  certified  to  by  the  auditors ;  but  in 
order  to  close  the  case  without  further  delay,  the  parties  entered 
into  this  agreement: — 

"And  now,  to  wit,  January  24th  1860.  In  order  that  the 
settlement  of  the  accounts  of  the  defendants  may  be  facilitated, 
and  the  auditors  proceed  without  embarrassment,  arising  from 
the  demands  of  the  parties  for  issues,  according  to  the  strict 
rules  governing  the  action  of  account  render,  the  plaintiff  and 
defendants  hereby  agree  to  withdraw  all  request  for  issues  upon 
either  side ;  but  that  the  issues  certified  by  the  auditors  be  con- 
sidered the  points  in  dispute  between  the  parties,  and  that  the 
auditors  proceed  to  determine  and  decide  each  point  thus  in  dis- 
pute, and  report  their  accounts  in  accordance  with  such  several 
decisions.  And  it  is  further  hereby  distinctly  understood  and 
agreed,  that  the  plaintiff  and  defendants  reserve  the  right  of  ex- 
ception in  court,  to  any  and  all  decisions  of  said  auditors,  upon 
each  and  every  of  said  points  as  aforesaid  in  dispute — which  ex- 
ceptions (if  taken)  shall  be  proceeded  in  by  court,  the  same  as 
exceptions  to  other  reports  of  auditors  appointed  by  said  court, 
and  the  judgment  of  the  court  thereupon  to  have  a  like  effect  as 
in  other  cases." 

The  auditors  reported  a  balance  of  $4683.86  in  hands  of  James 
E.  Brown,  and  $863.08  in  hands  of  Alexander  Caldwell,  to  which 
interest  amounting  to  $1662.07  was  added,  making  a  sum  total 
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of  $7108.81,  which,  divided  into  three  shares,  made  each 
f  2402.93 ;  and  in  their  report  directed  judgment  to  be  entered 
for  that  sum,  with  interest  from  Ist  January  1860. 

Exceptions  were  filed  to  this  report,  which  on  hearing  were 
overruled,  the  report  confirmed,  and  judgment  entered  as  above 
stated. 

This  writ  was  thereupon  sued  out  by  James  E.  Brown,  under 
protest,  on  the  part  of  Alexander  Caldwell. 

The  principal  errors  complained  of  here  were : — 1.  The  rejec- 
tion of  a  credit  claimed  by  Brown  of  $1792.60,  for  his  services  in 
closing  up  the  partnership  concern,  and  which  he  claimed  he 
was  entitled  to  under  the  will  of  the  deceased,  and  the  agreement 
of  October  18th  1851. 

2.  The  refusal  to  allow  J.  E.  Brown  more  than  one-half  of  the 
value  of  the  note  of  June  16th  1851,  dated  Phoenix  Furnace, 
and  signed  by  G.  B.  McFarland. 

3.  That  the  auditors  exceeded  their  powers  in  making  a  new 
report  in  violation  of  the  agreement  of  the  parties  dated  January 
24th  1860,  which  only  authorized  them  to  determine,  decide,  and 
report  in  reference  to  issues  then  certified,  and  not  to  introduce 
new  issues,  or  leave  out  issues  which  had  been  previously  certified. 

Samuel  N.  Purviance,  for  plaintiffs  in  error. 

Qolder  and  FuUofiy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  November  25th  1861, 

Woodward,  J. — As  surviving  partners,  Brown  k  Caldwell 
would  have  been  entitled,  after  McFarland's  death,  to  work  up 
the  stock  on  hand  at  the  Phoenix  Furnace,  and  to  close  the  busi- 
ness of  the  partnership ;  but,  for  this  service,  would  have  had  no 
right  to  charge  the  estate  of  their  deceased  partner  with  any- 
thing more  than  their  necessary  outlav  of  expenses.  As  com- 
pensation for  their  personal  services  they  were  not  entitled  to 
charge :  Beatty  v.  Wray,  7  Harris  518.  Nor  does  the  will  of 
McFarland  and  the  agreement  of  his  executor,  made  in  pursu- 
ance thereof,  ajter  the  rule  of  law  applicable  to  this  case.  The 
agreement  does  indeed  provide  that  they  are  to  account  only  for 
profits  after  paying  ^^  all  expenses,  costs^  charges^  and  services." 
This  last  word  is  supposed  to  authorize  and  justify  Mr.  Brown's 
charge  of  $1792.50  for  his  attention  to  the  furnace.  The  audit- 
ors thought  not.  They  did  not  deny  that  the  word  "  services" 
in  the  agreement  might  he  construed  to  include  Brown's  atten- 
tions, but  they  denied  the  right  of  the  executor  to  make  any 
such  contract.  They  said  the  will  authorized  no  agreement  to 
pay  for  a  partner's  services  in  closing  up  the  concern,  and  the 
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executor  had  no  power,  virtute  officii^  to  subject  the  estate  to 
such  a  charge. 

We  find  ourselves  inclined  to  agree  with  the  auditors  in  this 
view.  They  have  not  only  rendered  very  good  reasons  for  the 
faith  that  was  in  them,  but  they  have  examined  the  arguments 
and  authorities  so  satisfactorily,  on  which  the  plaintiff  in  error's 
counsel  rely,  as  to  save  us  much  trouble.  We  agree  with  them 
that  there  is  nothing  to  take  this  case  out  of  the  ordinary  rule 
of  law,  and  that  if  the  executor's  agreement  was  designed  to  do 
so,  it  was  void  for  defect  of  authority.  But  we  incline  to  the 
opinion  that  the  word  "services"  pointed  to  the  employment  of 
a  manager.  The  furnace  was  conducted  by  Martin  B.  Wilson  as 
manager,  and  for  his  services  Mr.  Brown  was  allowed  a  full 
credit.  There  was  a  clerk  also,  and  other  employees,  and 
although  the  cost  of  all  these  might  well  enough  have  been  con- 
sidered as  covered  by  the  words  "expenses  and  charges,"  yet  it 
is  not  strange  that  the  other  word  "services'*  should  have  been 
employed  as  referring  to  the  same  subject.  Tautology,  which  is 
one  of  the  commonest  vices  of  American  style,  is  thought  to  add 
strength  to  agreements  and  other  legal  documents.  This  very 
agreement  affords  another  instance  of  the  same  sort.  Having 
treated  for  all  the  "  real  and  personal  property"  of  the  furnace, 
the  parties  put  themselves  to  the  trouble  of  interlining  and 
noting  in  the  attestation  the  words  "assets  and  chattels,"  as  if 
these  words  might  possibly  embrace  something  omitted  by  the 
words  "  real  and  personal  property."  In  like  manner  we  sup- 
pose when  they  thought  of  the  outlays  necessary  for  carrying  on 
the  furnace,  they  called  them  by  the  triple  title  of  costs,  ex- 
penses, and  charges,  but  did  not  mean  by  either  or  all  of  the 
words  to  compensate  the  surviving  partners  for  time  and  trouble 
in  attending  to  partnership  property,  which  the  deceased  partner 
had  attended  to  in  his  lifetime  without  charge  for  his  services. 

The  next  material  point  of  controversy  is  the  note  of  June 
16th  1851,  for  ^1200,  signed  by  G.  B.  McFarland,  and  made 
payable  to  the  order  of  James  E.  Brown,  on  account  of  George 
B.  McFarland  &  Co.,  in  part  of  debt  due  to  that  firm  by  the 
Phoenix  Furnace.  As  I  understand  this  matter  it  was  thus : 
McFarland  &  Brown  were  partners  in  the  "  Rural  Village  Store," 
under  the  name  of  G.  B.  McFarland  k  Co.  McFarland,  Brown 
&  Caldwell  were  partners  in  "Phoenix  Furnace,"  under  the  name 
of  G.  B.  McFarland.  Phoenix  Furnace  owed  Rural  Village  a 
debt,  $1200  of  which  was  represented  by  this  note.  Brown 
claimed  to  charge  the  whole  amount  of  the  note  against  the 
estate  of  McFarland.  The  auditors  allowed  him  but  half  of  it. 
Nothing  can  be  more  plain  than  that,  as  between  Brown  and 
McFarland,  the  note  belonged  to  them  jointly,  and  that  in  set- 
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tling  their  accounts,  Brown  was  entitled  to  no  more  than  the 
auditors  allowed  him. 

The  other  items  excepted  to  were  not  made  the  subject  of 
remark  in  the  argument,  and  we  leave  them  as  they  stand  in 
the  auditors'  report.  , 

We  can  perceive  no  ground  for  the  complaint  that  the  auditors 
exceeded  their  powers.  The  agreement  of  January  24th  1860 
was  founded  on  the  inconveniences  which  are  always  experienced 
in  conducting  actions  of  account  render  through  all  stages  of 
their  legal  progress,  and  seems  to  have  been  intended  to  vest  in 
the  auditors  plenary  powers  to  deal  with  all  questions  that  had 
arisen,  and  to  report  accounts  in  accordance  with  their  several 
decisions.  They  seem  not  to  have  transcended  the  limits  pre- 
scribed by  the  parties,  and  we  think  the  court  did  right  in  con- 
firming their  report. 

The  decree  is  affirmed. 


Swires  versus  Brotherline  et  ah  JssJi 

Judicial  Sale  of  Personal  Property,  not  void  simply  because  there  is  hut 
one  Bidder. —  When  Crier  may  Purchase — Inadequacy  of  Price^  no 
Reason  for  avoiding  Sale, —  What  passes  by  Judicial  Sale  of  Defend- 
ant s  Personal  Property. — Officer  justified  by  Writ  improperly  sued  out, 

1.  A  jndicial  sale  of  personal  property,  at  which  one  bid  only  was  offered 
and  taken,  and  do  opportunity  given  for  a  second  bid,  would  be  fraudulent; 
but  where  only  one  bid  coulci  be  obtained,  at  which,  after  a  reasonable  effort 
to  get  another,  the  property  was  struck  down,  the  auction  would  be  valid. 

2.  Where  the  auctioneer  himself  was  tne  sole  bidder,  the  validity  of  the  sale 
might  be  affected,  if  he  were  the  officer  intrusted  with  it;  but  not  where  he 
was  a  crier  only,  and  the  sale  was  conducted  under  the  direction  of  a  deputy 
marshal  holding  the  writ. 

3.  Mere  inadequacy  of  price  will  not  impeach  a  sale  of  personalty,  though 
sometimes  it  is  sufficient  ground  to  set  aside  a  sale  of  real  estate ;  personal 
property,  fairly  advertised,  cried,  and  struck  down,  must  go  for  what  it  will 
Dring. 

4.  Where  the  goods  of  one  of  several  defendants  in  an  execution  were 
seized  in  the  possession  of  others  of  them,  and  advertised  and  sold  as  their 
property  under  the  writ,  the  sale  divests  the  owner's  interest,  and  the  officer 
18  not  a  trespasser. 

5.  If  a  plaintiff  issue  execution,  contrary  to  his  agreement  with  one  of  the 
defendants,  the  latter  has  his  remedy;  but  the  officer  holding  the  writ,  is  justi- 
fied by  it,  and  it  was  no  part  of  his  duty  to  adjust  the  equities  of  the  plaintiff 
under  that  agreement. 

Error  to  the  Common  Pleas  of  Cambria  county. 

This  was  an  action  of  trespass,  brought  in  the  court  below,  to 
March  Term  1859,  by  Anthony  Swires  against  John  Brotherline, 
Edward  Shoemaker,  Jr.,  and  James  S.  Clark,  to  recover  damages 
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for  taking  away  certain  parts  of  his  portable  steam  saw-mill,  in 
Clearfield  township,  and  for  the  injury  and  loss  resulting  from 
the  interruption  of  his  business  in  consequence  thereof.  To  a 
declaration  in  the  usual  form,  setting  forth  the  acts  of  trespass 
committed  by  the  defendants,  they  pleaded  not  guilty,  with  leave 
to  add,  alter,  &c. 

The  case  was  this : — One  of  the  defendants  (Clark)  was  acting 
in  the  case  as  deputy  marshal  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania,  in  the  execution  of  a  writ  of 
habere  facias  possessionem  and  fi.  fa.  for  costs  issued  out  of  the 
Circuit  Court,  on  a  judgment  in  ejectment,  at  the  suit  of  Murray 
Hoffman  against  James  Ross,  Anthony  Swires  et  aL  The  other 
defendants  were  acting  with  Clark  as  his  assistants  in  the  exe- 
cution of  the  writ. 

It  appeared,  on  the  trial,  that,  pending  the  ejectment  above 
mentioned,  an  agreement  was  executed  by  the  agent  of  Murray 
Hoffman,  the  plaintiff,  and  filed  of  record  in  the  cause,  to  the 
effect  that  any  judgment  that  might  be  recovered  in  favour  of 
the  plaintiff  should  enure  to  the  benefit  of  Swires,  so  far  as  it 
affected  certain  lands  therein  mentioned.  And  the  allegation  of 
the  plaintiff  in  this  action  of  trespass  was,  that  the  writ  of  habere 
facias  possessionem  was  improperly  issued  against  him,  and  that 
the  execution  of  it  by  the  deputy  marshal  and  his  assistants  made 
them  trespassers. 

The  mill  was  advertised  as  the  property  of  James  Swires  and 
John  R.  Smith,  who  were  also  defendants  in  the  ejectment,  was 
exposed  to  sale  by  Brotherline,  a  crier,  acting  under  the  autho- 
rity and  in  the  presence  of  the  deputy  marshal,  and  others  who 
attended  the  sale,  and,  after  an  adjournment  of  a  week,  was 
publicly  struck  down  by  BrcHherline  to  himself  for  J20 — he 
being  the  only  bidder. 

Under  this  state  of  facts,  the  plaintiff  requested  the  court 
below  to  instruct  the  jury : — 

1.  That  under  the  evidence  in  the  case,  showing  that  Anthony 
Swires  was  not  in  possession  of  the  land  on  which  the  saw-mill 
was  situate,  at  the  institution  of  the  ejectment  in  the  Circuit 
Court  of  the  United  States,  Murray  Hoffman,  Jr.  v.  James  Ross 
et  aL,  and  under  the  agreement  filed  by  the  plaintiff  in  that  case, 
as  to  the  effect  of  the  verdict  against  Anthony  Swires,  the  pro- 
perty of  Anthony  Swires  could  not  be  levied  upon  and  sold  for 
the  costs  in  that  action. 

2.  If  the  jury  believed  that  the  portable  saw-mill  was  levied 
upon,  advertised,  and  sold  as  the  property  of  John  R.  Smith  and 
James  Swires,  when  it  in  reality  was  the  property  of  Anthony 
Swires,  the  plaintiff  is  entitled  to  recover. 

3.  If  the  jury  believe  that  John  Brotherline  was  not  authorized 
by  the  deputy  marshal  to  act  as  his  assistant,  the  plaintiff  is 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA,  137 

[Swires  «.  BrotherliDe  et  aZ.] 

entitled  to  recover  against  him,  the  said  Brotherline,  for  his 
unauthorized  acts. 

4.  If  the  jury  believe  that  John  Brotherline  was  authorized 
to  act  as  the  assistant  of  the  deputy  marshal,  that  he  acted  as 
his  assistant  at  the  Bale,  and  knocked  down  to  himself  a  saw-mill 
proved  to  be  worth  alone  from  ^1400  to  $1500,  together  with  a 
lot  of  lumber,  for  the  sum  of  $20,  the  circumstances  are  such 
strong  evidence-  of  fraud  upon  the  part  of  said  assistant,  as,  if 
believed  by  the  jury,  are  suflScient  to  avoid  the  sale,  and  make 
said  Brotherline  a  trespasser,  and  entitles  the  plaintiff  to  recover. 

The  Court  below  (Taylor,  P.  J.)  after  stating  the  facts  of  the 
case,  affirmed  the  third  point,  negatived  the  first,  second,  and 
fourth  points,  and  charged  the  jury,  that,  "a  general  verdict, 
as  the  record  shows,  had  been  rendered  for  the  plaintiff,  and 
judgment  entered  upon  it ;  and  the  writ  of  kab.  fa.  possessionem 
and^./a.  regularly  issued  in  execution  of  it.  And,  if  that  writ  was 
issued  by  the  plaintiff  in  violation  of  the  agreement,  Swires  has 
his  remedy  upon  it ;  but  the  writ,  having  issued  upon  a  judgment 
duly  rendered  against  Swires^  as  well  as  the  other  defendants,  it 
was  a  justification  to  the  officer,  the  marshal,  or  his  deputy,  and 
all  who  acted  with  or  under  him  in  executing  it,  and  none  of  them 
became,  therefore,  trespassers  in  seizing  any  property  of  any  of 
the  defendants  in  the  judgment  and  in  the  writ.  * 

"  If,  therefore,  the  jury  find  the  facts  as  we  have  stated  them 
— and  it  seems  to  us  there  is  little  ground  for  dispute  about  any 
of  them — their  verdict  should  be  for  the  defendants." 

There  was  a  verdict  and  judgment  accordingly ;  whereupon 
the  plaintiff  sued  out  this  writ,  and  assigned  for  error  the  refusal 
of  the  court  below  to  affirm  the  second  and  fourth  points,  and  in 
charging  the  jury  as  above  stated. 

Q-eorge  W.  Reed,  for  plaintiff,  insisted  that  the  question  of  actual 
fraud  raised  by  the  fourth  point  should  have  been  submitted  to 
the  jury :  Abbey  v.  Dewey,  1  Casey  416-417 ;  McMichael  v.  Mc- 
Dermott,  5  Harris  358 ;  Forsyth  v.  Mathews,  2  Harris  104 ; 
Dorick  et  al,  v,  Reichenbach,  10  S.  &  R.  90 ;  Avery  v.  Steel,  6 
Watts  246. 

The  sale  was  fraudulent  and  void :  there  were  no  bidders  but 
the  crier,  who  became  the  purchaser,  at  his  own  sale,  for  a 
grossly  inadequate  price ;  Ricketts  &;  Stewart  v,  Unangst,  3 
Harris  90 ;  McMichael  v.  McDermott,  6  Id.  357 ;  Crocker  on 
Sheriffs,  §  475 ;  Chronister  v.  Bushey,  7  W.  &  S.  152 ;  Musselman 
V.  Eshelman,  10  B:irr  394.  See  also  Jackson  v.  McGinnis,  2 
Harris  334,  as  to  the  distinction  that  the  cases  preserve,  between 
actual  and  constructive  fraud. 

The  sale  was  an  abuse  of  legal  process :  Wilson  v,  Ellis,  4 
Casey  238 ;  Cocker  on  Sheriffs,  §  845.     Trespass  is  the  proper 
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remedy  in  such  cases:  1  Chitty  PI.  179,  180;  Hazard  v.  Israel, 
1  Binn.  240 ;  Kerr  v.  Sharp,  14  S.  &  R.  399. 

Nothing  could  pass  by  such  sale,  except  the  interest  of  the 
parties  named  in  the  notice  of  sale.  The  sale  of  no  other  interest 
can  be  implied  against  the  express  terms  of  the  notice,  which 
named  only  John  R.  Smith  and  James  Swires.  This  should  have 
been  submitted  to  the  jury  as  a  question  of  fact,  which,  if  so 
found,  would  have  rendered  the  sale  void  as  to  Anthony  Swires : 
Hoffman  v.  Banner,  2  Harris  25 ;  U.  S.  Dig.  334,  pi.  890.  See 
also  McCormick  v.  Harvey,  9  Watts  482 ;  Carpenter  v.  Cameron, 
T  Watts  51 ;  McClelland  v.  Herron,  4  Barr  68 ;  McLaughlin  v. 
Shields,  2  Jones  287.  The  Act  of  Congress  under  which  this 
writ  issued,  adopts  our  practice  in  such  cases. 

8  and  4.  The  plaintiff  was  not  in  possession  of  any  land  claimed 
by  Hoffman,  when  the  action  of  ejectment  was  commenced  or  the 
writ  served,  and  by  the  agreement  gn  record  the  judgment  was 
not  to  affect  Swires ;  he  was  not,  therefore,  liable  for  costs : 
McCanna  v.  Johns,  7  Harris  438. 

The  only  defendants  named  in  the  writ  or  endorsed  upon  it 
were  James  Ross  and  Thomas  Ross,  and  it  therefore  did  not 
justify  the  marshal  and  his  assistants  in  seizing  the  property  of 
the  plaintiff.  Beside  this,  Clark  was  a  special  deputy,  and  was 
not  sworn,  and  therefore  not  qualified  to  act  officially :  Bright- 
ly's  Dig.  of  U.  S.  Laws,  tit.  Marshal,  §§  1-5. 

B.  L.  Johnson,  for  defendants. — Even  if  the  sale  were  fraudu- 
lent and  void,  that  alone  would  not  make  the  marshal  and  his 
assistants  trespassers. 

But  who  was  defrauded  ?  There  was  a  writ  'of  habere  facias 
possessionem  and^.  fa.  for  costs  issued,  and  put  into  the  hands 
of  the  marshal,  who  executed  the  following  deputation : — 

"  At  the  request  of  the  plaintiff,  I  do  hereby  depute  James  S. 
Clark  to  execute  this  writ,  and  make  return  of  the  same. 

"  James  G.  Campbell,  MarshaL 
"May  14th  1867." 

It  was  executed,  and  the  following  return  made : — 
"  By  virtue  of  the  within  writ,  to  me  directed  on  the  20th 
of  May  1857,  I  caused  the  within-named  plaintiff  to  have  pos- 
session of  the  tenements  within  mentioned,  with  the  appurte- 
nances, excepting  the  John  Fisher  tract.  And  I  also  caused  to 
be  levied  of  the  goods  and  chattels  of  defendants,  eighty  thou- 
sand feet  of  lumber,  and  sold  the  same  to  Arthur  Hill  for  $3.37 
per  thousand ;  who  refusing  to  comply  with  the  terms  of  the 
sale,  the  same  is  returned  unsold  for  want  of  buyers.  And  I  also 
caused  a  portable  saw-mill  and  lot  of  lumber  to  be  levied  on,  and 
sold  the  same  to  John  Brotherline^  for  twenty  dollars j  he  being  the 
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highest  and  best  bidder,  and  that  the  best  price  bidden  for  the 
same :  and  as  to  further  goods  and  chattels,  this  writ  is  returned 
nulla  bona.     So  answers 

J.  S.  Clark,  Deputy  Marshal." 

"Where  is  the  fratld  in  this  ?  But  if  there  were,  fraud  is  not 
trespass.  In  none  of  the  cases  cited  by  plaintiff  on  this  point  is 
the  officer  charged  with  trespass  at  all.  They  are  all  cases 
between  parties  and  creditors,  and  have  no  bearing  on  the  case 
now  before  us. 

Anthony  Swires,  as  "well  as  James  Swires  and  John  R.  Smith, 
was  a  defendant  in  the  execution,  though  James  Ross  and  others 
only  were  named  in  the  writ.  His  property  was  therefore 
liable  as  theirs  was  to  answer  the  writ.  In  advertising  sales  of 
personal  property,  it  is  not  usual  to  name  the  defendants.  An- 
thony knew  all  about  this,  for  he  was  at  the  sale,  and  invited 
others  to  be  present.  Giving  Anthony  Swires  the  benefit  of  the 
Hoffman  title  does  not  relieve  him  from  the  burden  of  the  costs, 
but  if  it  did  he  has  his  remedy ;  but  surely  when  the  judgment 
and  the  execution  are  against  him,  the  marshal  and  his  assistants 
cannot  be  liable  for  levying  upon  and  selling  his  property. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — This  was  an  action  of  trespass  against  the 
deputy  marshal  and  his  assistants  for  seizing  and  selling  a  porta- 
ble steam  saw-mill  of  the  plaintiff.  The  defendants  justified 
under  a  writ  of  hob,  fae,  pos9.  and  Ji.fa.y  issued  out  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of 
Pennsylvania,  on  a  judgment  in  ejectment,  obtained  by  Murray 
Hoffman,  Jr.,  a  citizen  of  the  state  of  New  York,  against  a  large 
number  of  defendants,  of  whom  the  plaintiff  was  one.  The 
levy  on  the  mill  was  for  the  purpose  of  satisfying  the  costs  of 
the  judgment  and  execution.  The  mill  was  advertised  as  the 
property  of  James  Swires  and  John  R.  Smith,  two  of  the  defend- 
ants in  the  writ ;  was  exposed  to  sale  by  Brotherline,  as  crier, 
acting  under  the  authority  and  in  the  presence  of  Clark,  the 
deputy  marshal,  and  after  an  adjournment  of  a  week,  was  struck 
down  by  Brotherline  to  himself  as  the  only  bidder.  When  the 
judgment  in  ejectment  was  obtained  by  Hoffman,  his  attorney 
in  fact,  Edward  Shoemaker,  another  of  the  present  defendants, 
agreed  in  writing  that  the  verdict  should  enure  to  the  benefit  of 
Anthony  Swires  and  Samuel  Henchy,  in  proportion  to  their 
respective  interests  in  one  of  the  several  tracts  of  land  for  which 
the  ejectment  was  brought. 

Upon  this  state  of  facts  the  Court  held  the  general  judgment 
in  ejectment  in  favour  of  Hoffman,  and  the  execution  issued 
thereon  for  costs,  a  justification  of  the  defendants,  and  directed 
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a  verdict  for  them  accordingly.  To  this  ruling  several  errors 
have  been  assigned,  the  first  whereof  is  that  the  court  ought  to 
have  submitted  to  the  jury,  in  response  to  the  plaintiff's  fourth 
point,  the  facts  therein  recited,  as  strong  evidence  of  fraud  on 
the  part  of  Brotherline,  such  as  would  avoi^  the  sale  and  make 
him  a  trespasser. 

The  point  was  founded  on  the  assumption  that  Brotherline 
acted  at  the  sale  as  the  assistant  of  deputy  marshal  Clark.  The 
legal  consequence  of  this  fact  is  that  he  is  entitled  to  the  same 
protection  from  the  writ  which  it  could  afford  to  Clark.  But  it 
is  argued  that  if  he  acted  fraudulently,  he  forfeited  the  protec- 
tion of  the  writ,  and  became  a  trespasser  ab  initio. 

We  see  no  evidence  of  fraud.  The  sale  was  duly  advertised, 
and  was  made  by  open  outcry  in  the  presence  of  several  by- 
standers, who  were  invited  and  urged  to  bid.  The  property  was 
twice  offered,  at  an  interval  of  a  week,  and  every  opportunity 
given  to  purchasers  which  the  situation  and  circumstances  would 

Eermit.  There  was  nothing  in  Brotherline*s  relation  to  Clark  as 
is  assistant,  which  made  it  unlawful,  or  indecent  even,  for  him 
to  cry  the  sale,  for  Clark  might  have  cried  it  himself.  Nor  is 
there  anything  in  the  fact  that  he  struck'  down  the  property  at 
the  first  bid,  for  it  was  the  only  bid  he  was  able  to  obtain,  after 
a  full,  patient,  and  repeated  trial.  Some  of  our  public  works 
have  been  sold  at  a  single  bid.  There  is  nothing  in  such  a  cir- 
cumstance which  necessarily  discredits  a  sale.  If  a  single  bid 
be  taken,  and  no  opportunity  given  for  a  second  one,  that  would 
be  fraudulent ;  but  where  only  one  bid  can  be  obtained,  one  h 
enough  to  make  a  valid  auction.  But  Brotherline  himself  was 
the  bidder.  That  would  be  a  discrediting  circumstance  if  he 
had  been  intrusted  with  the  conduct  of  the  sale.  Public  oflicers 
and  persons  acting  in  fiduciary  capacities,  have,  in  general,  no 
right  to  become  buyers  at  their  own  sales.  But  Brotherline  was 
the  mere  crier  of  this  sale.  It  was  conducted  under  the  direc- 
tion and  in  the  presence  of  Clark,  as  the  deputy  marshal.  It 
was  his  sale,  not  Brotherline's.  Auctioneers  do  sometimes  bid 
at  their  own  sales,  and  when  it  is  fairly  and  openly  done,  it  tends 
to  enhance  the  price,  and  is  no  ground  for  treating  the  sale  as 
fraudulent,  especially  if  the  auctioneer  have  no  interest  in  the 
property,  and  no  responsibility  except  as  mere  auctioneer. 

Nor  was  the  inadequacy  of  the  price  any  impeachment  of  the 
sale.  Property  lawfully  exposed  to  public  sale  must  take  its 
chances.  Courts  having  control  of  writs  of  execution,  do  some- 
times treat  gross  inadequacy  of  price  as  a  reason  for  setting 
aside  sales  of  real  estate,  but  personal  property  fairly  advertised, 
fairly  cried,  and  fairly  knocked  down,  must  go  for  what  it  will 
fetch.     Assuredly  the  only  bidder  is  not  to  be  accounted  guilty 
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of  a  fraud,  because  others  were  not  venturous  enough  to  outbid 
him. 

The  court  were  quite  right,  therefore,  in  refusing  the  instruc- 
tions demanded.  There  was  no  evidence  of  fraud  to  submit  to 
the  jury.  It  is  unnecessary  to  consider  whether  a  fraudulent 
sale,  had  it  been  proved,  would  have  entitled  the  plaintiff  to  sue 
in  trespass,  for  his  complaint  of  error  on  this  head  is  suflficiently 
answered  by  the  want  of  evidence  of  a  fraudulent  sale. 

As  to  the  second  error,  we  do  not  think  it  of  much  import- 
ance that  the  property  was  advertised  as  the  property  of  James 
Swires  and  John  R.  Smith,  instead  of  Anthony  Swires.  All 
three  were  named  in  the  execution,  or  in  the  slip  of  paper  which 
accompanied  it  and  which  was  made  necessary  by  the  in- 
sufficiency of  the  blank  in  the  printed  form  to  hold  all  the 
names.  The  marshal  was  commanded  to  make  the  costs  out  of 
the  property  of  the  defendants.  The  goods  of  any  of  them 
were  seizable.  He  found  the  saw-mill  in  possession  of  Smith 
and  of  James  Swires,  the  son  of  Anthony,  and  he  naturally 
described  it  as  their  property.  It  was  only  a  matter  of  descrip- 
tion, and  there  was  enough  else  to  designate  the  article.  None 
of  the  defendants  were  in  doubt  as  to  what  was  to  be  sold,  and 
it  was  scarcely  to  be  expected  that  the  marshal  should  investigate 
the  state  of  the  title  betwixt  the  father  and  son  before  proceed- 
ing with  his  writ. 

The  instructions  of  the  court  are  the  subject  of  the  third  error. 
We  see  no  mistake  in  them.  The  court  were  clearly  right  in 
saying  that  the  execution  was  a  sufficient  warrant  for  the  conduct 
of  the  defendants,  for  such  is  the  unquestioned  law.  And  as  to 
the  agreement  of  Shoemaker  with  Swires  and  Henchy  about  part 
of  the  lands  in  suit,  what  was  there  in  this  to  prevent  the  plain- 
tiff from  collecting  the  costs  of  his  ejectment  ?  The  observation 
of  the  learned  judge  was  pertinent  and  conclusive, — "  that  if 
the  writ  was  issued  by  the  plaintiff,  in  violation  of  the  agree- 
ment, Swires  has  his  remedy  upon  it."  He  might  have  added 
that  it  was  no  part  of  the  marshal's  duty  to  adjust  the  equities 
of  the  plaintiff  under  that  agreement. 

The  judgment  is  affirmed. 
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Bickford  versus  Cooper  &  Co. 

Evidence  under  Plea  of  Former  Recovery. —  Contracts  to  he  construed 
according  to  their  Spirit  and  not  literally, 

1.  Where  suit  is  brought  for  the  same  cause  of  action  as  that  involved  in 
former  suits  between  the  same  parties,  wherein  a  recovery  has  been  had,  the 
records  of  the  former  suits  are  admissible  in  evidence  under  the  plea  of 
"  former  recovery,"  and  the  plaintiff  is  concluded  thereby. 

2.  Where  the  strict  construction  of  a  contract  would  work  great  injustice, 
and  produce  results  that  could  not  reaso'nably  have  been  intended  by  the 
parties,  it  will  be  construed  not  by  its  literal  terms,  but  according  to  its  spirit  ^ 
and  meaning. 

3.  B.,  by  a  written  instrument,  agreed  to  transfer  to  C.  &  Co.  all  his  claims 
in  a  contract  with  L.  for  the  timber  on  certain  lands;  also  a  contract  between 
him  and  P.  for  the  manufacture  of  staves  from  the  timber,  0.  &  Co.  agreeing 
to  pay  $2000  for  the  contracts;  also  all  his  rights  under  agreements  with  other 
parties,  stipulating  for  the  points  where  the  staves  were  to  be  delivered,  and 
concludinfj  with  the  promise  of  C.  &  Co.  to  pay  him  $20  per  M.  for  the  staves. 
After  the  timber  was  exhausted  on  the  land  of  U,  B.  brought  suit  and  recovered 
for  all  the  staves  at  the  rate  of  $20  per  M.  lie  then  again  brought  suit  for 
the  $2000  as  an  entirety,  in  which  the  defendants  successfully  plead  in  bar 
the  "former  recovery:"  on  writ  of  error  it  was  held:  That  the  instrument 
must  be  construed  in  the  alternative,  as  either  an  agreement  to  pay  $2000  for 
the  contracts,  or  at  the  rate  of  $20  per  M.  for  the  staves  made  under  them, 
and  that  the  plaintiff  having  elected  the  latter  and  enforced  it  by  suit,  could 
not  again  recover  for  the  contracts  thereby  transferred ;  and  that  the  cause 
of  action  being  the  same  substantially,  the  plea  of  **  former  recovery"  in  the 
pending  action  was  an  absolute  bar. 

Error  to  the  Common  Pleas  of  Cambria  county. 

This  was  an  action  on  the  case  upon  promises  brought  to 
December  Term  1857,  by  Eri  Bickford  against  William  M. 
Cooper,  James  Cooper,  and  Henry  Pierce,  partners  doing  business 
as  William  M.  Cooper  &  Co. 

On  the  trial  the  plaintiflf  gave  in  evidence  the  following  con- 
tract : — 

"  Articles  of  agreement,  entered  into  this  eighth  day  of  May 
1856,  between  Eri  Bickford,  of  Cambria  county,  in  the  state  of 
Pennsylvania,  of  the  first  part,  and  William  M.  Cooper  &  Co.,  of 
the  city  of  Philadelphia,  of  the  second  part.  The  said  Eri  Bick- 
ford agrees  to  relinquish  all  claims  in  a  certain  contract  made 
between  him  and  one  G.  L.  Lloyd,  for  a  certain  lot  of  timber 
owned  by  the  said  G.  L.  Lloyd,  as  per  contract  made  between 
the  said  Bickford  and  G.  L.  Lloyd ;  and  the  said  Eri  Bickford 
also  transfers  to  the  said  William  M.  Cooper  &  Co.  a  certain 
contract  made  between  Eri  Bickford  and  one  John  G.  Pringle, 
for  the  furnishing  of  staves  from  said  timber,  the  said  William 
M.  Cooper  &  Co.  to  pay  to  the  said  Eri  Bickford  the  sum  of 
$2000  for  said  contracts,  as  the  timber  may  be  made  up  into 
shucks  or  sent  to  market,  that  the  money  may  be  realized  there- 
from.    The  said  Eri  Bickford  relinquishes  unto  the  said  William 
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M.  Cooper  &  Co.  all  claims  and  articles  of  agreement  made  by 
said  Bickford  to  or  with  other  parties,  with  the  exception  of  his 
shop  at  the  South  Fork ;  the  shops  at  Wilmore,  Summerhill,  and 
Nineveh  Stations  to  come  to  the  said  William  M.  Cooper  &  Co. ; 
the  said  Bickford  is  to  deliver  at  the  above-named  shops  all  con- 
tracts for  staves  he  having  made  previous  to  the  above  date,  all 
contracts  hereafter  to  be  made  by  William  M.  Cooper  &  Co.  with 
any  other  parties ;  the  said  William  M.  Cooper  &  Co.  is  to  pay 
to  the  said  Eri  Bickford  the  sum  of  $20  per  thousand  for  the 
staves  delivered  at  the  shops  above  named,  or  staves  to  be  de- 
livered by  contract ;  the  said  William  M.  Cooper  &  Co.  bind 
themselves  unto  the  said  Eri  Bickford  to  pay  to  him  the  amount 
specified,  as  the  staves  may  be  made  up  into  shucks,  or  sooner, 
as  the  parties  may  hereafter  agree ;  the  said  William  M.  Cooper 
k  Co.  to  work  on  the  stock  purchased  of  said  Eri  Bickford  till 
said  Bickford  is  paid  for  the  same  ;  the  said  Cooper  &  Co.  is  to 
take  possession  of  the  shops,  and  to  pay  to  the  said  Bickford  a 
fair  and  just  valuation  for  tools,  ropes,  &c.,  in  said  shops. 
(Signed)  "  Eri  Bickford, 

"William  M.  Cooper  &  Co." 

Contract  between  Pringle  and  Bickford : — 

"This  agreement,  made  January  12th  1856,  between  John  G. 
Pringle  and  Eri  Bickford,  both  of  Cambria  county,  Pennsylva- 
nia, witnesseth.  That  for  the  consideration  hereafter  mentioned, 
the  said  John  G.  Pringle  hereby  agrees  to  make  for  the  said 
Bickford,  on  the  land  of  Gilbert  L.  Lloyd,  in  Blair  county,  three 
hundred  thousand  staves  of  red  and  white  oak  timber — twelve 
hundred  staves  to  be  counted  one  thousand.  The  said  three 
hundred  thousand  to  be  made  by  the  1st  of  June,  A.  D.  1857, 
and  cobbed  on  the  ground  as  they  are  made.  The  said  staves 
are  to  be  forty-five  inches  long,  not  less  than  three  inches  nor 
more  than  six  inches  wide,  to  average  four  and  a  half  incnes 
wide,  and  one  inch  thick  at  each  end,  and  not  less  than  three- 
quarters  of  an  inch  in  the  middle ;  to  be  subject  to  the  inspection 
of  the  said  Bickford. 

"  In  consideration  whereof  the  said  Bickford  covenants  and 
agrees  to  pay  the  said  Pringle,  at  the  rate  of  $6  for  every  twelve 
hundred  staves.  The  said  Pringle  is  to  notify  the  said  Bickford 
when  he  has  twenty  thousand  staves  made,  at  which  time  he  is 
to  count  them  and  pay  him  for  them.  In  witness  whereof  the 
said  parties  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  first  above  written.  "  John  G.  Pringle,  [l.  s.] 

"  Eri  Bickford.       [l.  s.] 

"  Witness  present :  William  H.  Gardner. 

"  And  now,  to  wit,  January  31st  1856,  we,  the  parties  named 
in  the  foregoing  agreement,  do  further  agree  as  follows :  That  the 
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said  John  G.  Pringle  is  to  make  seven  hundred  thousand  staves, 
instead  of  three  hundred  thousand ;  if  there  should  not  be  timber 
enough  on  the  land  specified,  he  is  to  make  the  balance  on  such 
land  as  Bickford  may  designate,  he,  Bickford,  to  be  at  the  ex- 
pense of  moving  the  shops,  furniture,  &c.,  if  it  may  be  necessary 
to  do  so.  It  is  further  agreed,  that  the  time  is  extended  to  the 
1st  day  of  September,  a.  d.  1857.  Witness  our  hands  and  seals, 
the  day  and  year  first  above  mentioned. 

**  John  G.  Pringle,  [l.  s.l 
"  Eri  Bickford.        [l.  s.J 
"Witness  present:  William  H.  Gardner." 

After  adding  some  other  testimony  relative  to  the  facts  em* 
braced  in  his  case,  the  plaintiff  rested. 

The  defendant  then  offered  in  evidence  the  record  of  two  other 
actions  between  the  same  parties,  brought  11th  February  1857, 
and  16th  June  1857,  on  the  same  contract,  with  the  charge  of 
the  court  in  said  action,  in  which  the  plaintiff  had  recovered 
J4000  for  staves  cut  by  Pringle  on  the  land  of  Lloyd  and  John 
R.  Crown,  for  the  purpose  of  showing  a  former  recovery  for  the 
same  cause  of  action. 

This  testimony  was  objected  to  for  the  reason  that  the  former 
actions  were  brought  for  staves  delivered  up  to  the  time  of 
bringing  each  suit,  while  the  one  then  before  the  court  was  founded 
on  a  clause  in  the  agreement  of  May  8th  1856,  which  stipulated  for 
a  sale  of  all  the  rights  of  Bickford  under  the  Lloyd  and  Pringle 
contracts  to  Cooper  &  Co.  for  $2000,  under  the  latter  of  which, 
Pringle  had  until  September  1st  1857  to  complete  his  agree- 
ment ;  and  hence  the  action  for  the  breach  of  it  was  suspended 
until  that  time. 

The  court  below,  (Taylor,  P.  J.)  admitted  the  evidence,  and 
ins|ructed  the  jury  on  the  whole  case  to  find  for  defendants,  on 
the  ground  of  a  former  recovery. 

There  was  a  verdict  and  judgment  accordingly;  whereupon 
the  plaintiff  sued  out  this  writ,  and  averred  here  that, 

1.  The  court  erred  in  admitting  evidence  of  former  actions 
between  the  same  parties  prior  to  the  time  at  which  the  right  of 
action  accrued  in  this  case. 

2.  The  court  erred  in  admitting  their  charge  in  a  former  case 
as  evidence  in  this  one. 

8.  The  court  erred  in  telling  the  jury,  "  upon  the  whole  of  the 
evidence  in  the  case,  to  find  for  the  defendant,  on  the  ground  of 
the  former  recovery." 

R.  L.  Johnson^  for  plaintiff  in  error,  admitted  that  the  staves 
delivered  under  the  contract,  and  which  were  included  in  the 
former  action,  would  be  a  defence  pro  tanto  to  plaintiff's  case^ 
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but  denied  that  his  remedy  was  entirely  cut  up,  or  that  he  could 
be  turned  out  of  court  by  it,  as  had  been  done. 

The  action  was  a  special  one  for  damages  for  the  non-perform« 
ance  of  a  contract  not  under  seal,  which  accrued  only  three  days 
before  it  was  brought.  The  defence  was  not  by  showing  per- 
formance, nor  waiver  of  performance,  nor  payment,  but  by 
showing  a  former  recovery  on  a  declaration  for  goods  sold  and 
delivered.  Citing  Hess  v.  Heebie,  6  S.  &  R.  57 ;  Sterner  v.  Gower, 
8  W.  4;  S.  143 ;  Wilson  v.  Wilson,  9  S.  &  R.  429 ;  Kane  v.  Fisher, 
2  Watts  253;  Hibsham  v.  Dulleban,  4  Id.  191;  Morrison  v. 
Becky,  6  Id.  349 ;  Carmony  v,  Hoober,  5  Barr  305 ;  Lentz  v. 
Wallace,  5  Harris  414;  Hamer  v.  Beaver,  7  Casey  60;  Merch. 
Ins.  Co.  V.  Algeo  &  Co.,  7  Id.  448 ;  Killion  v.  Wright,  10  Id.  91 ; 
Steelman  v.  Sites,  11  Id.  216;  Finly  v.  Hanbest,  6  Id.  190;  Lo- 
gan  V.  Caffrey,  6  Id.  196 ;  Buffington  v.  Cushman,  4  P.  L.  Jour, 

A.  Kopelin  and  William  Kittell. — When  the  suits  were  brought, 
the  records  of  which  were  received  in  the  court  below  as  evidence 
in  this  action,  the  timber  suitable  for  staves  on  the  Lloyd  land 
had  been  exhausted,  and  having  recovered  by  the  thousand  for 
these  and  those  furnished  from  the  Pringle  tract,  the  plaintiff  in 
error  seeks  in  this  suit  $2000  as  an  entirety.  The  plea  of  for- 
mer recovery  was  therefore  proper,  and  the  evidence  received 
was  proper  in  support  of  it :  Ingraham  v.  Hall,  11  S.  &  R.  76 ; 
Hess  V,  Heebie,  6  Id.  57 ;  Logan  v.  Cafirey,  6  Casey  196 ;  Car- 
vill  V,  Garrigues,  5  Barr  152 ;  Brockney  v.  Kenrig,  2  Johnson  210 ; 
Miller  v.  Maurice,  6  Hill  122 ;  Wilson  v.  Hamilton,  9  S.  &  R.  429. 

Although  the  suits  offered  in  evidence  were  commenced  before 
September  1st  1857,  the  time  limited  with  Pringle  for  the  com- 
pletion 6f  his  contract,  they  were  not  tried  until  May  25th  1858, 
since  which  time  no  staves  were  cut,  and  plaintiff  cannot  now  say 
that  his  claims  then  made  should  have  been  rejected  by  the  court. 

The  opinion  of  the  court  was  delivered  by 

Woodward,  J. — If  the  two  former  suits  were  for  the  same 
cause  of  action  as  the  present,  there  was  no  error  in  admitting 
the  records  of  those  suits,  and  in  holding  the  plaintiff  concluded 
thereby. 

What  was  the  cause  of  action  in  those  cases  ? 

We  learn  from  the  charge  of  the  court  that  the  suits  were 
brought  to  recover  the  value  of  staves,  made  under  the  same 
agreements  that  are  in  evidence  in  this  case.  They  were  actions 
(n  indebitatus  assumpsit^  and  the  legal  defence  taken  was  that  the 
suits  should  have  been  upon  the  special  contract.  The  court 
replied  that  if  the  contract  had  been  fully  executed  on  the  part 
of  the  plaintiff,  he  might  sue  in  the  form  adopted,  for  the  price 
of  the  staves.     The  plaintiff  accordingly  recovered  for  all  the 

5Wb.— 10 
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Staves  taken  from  the  Lloyd  lands,  some  84,000,  and  for  about 
23,000  taken  from  the  land  of  John  R.  Crum.  About  1000  staves 
had  been  delivered  ufter  the  institution  of  the  last  of  the  former 
suits,  but  it  was  agreed  to  include  these  in  the  verdict,  and  they 
were  recovered  for  like  the  rest.  The  verdicts  in  the  two  cases 
amounted  together  to  $1790.51 — a  sum  which  would  seem  to  have 
been  the  plaintiff's  full  compensation  for  all  the  staves  actually 
sold  and  delivered  to  the  defendants,  under  the  agreement  of 
8th  May  1856.  The  agreement  was  apparently  extinguished  by 
the  verdicts. 

Yet  the  present  action  is  founded  on  the  same  agreement. 
Assuredly  the  plaintiff  does  not  expect  to  recover  again  for  the 
staves  delivered  under  that  paper.  What  other  cause  of  action, 
then,  can  he  extract  from  it  ?  It  is  a  curiously  drawn  instru- 
ment. It  begins  by  Bickford  agreeing  to  relinquish  to  Cooper 
&  Co.  all  claims  in  a  contract  made  with  G.  L.  Lloyd  for  a  lot  of 
timber  on  certain  lands ;  then  follows  his  agreement  to  transfer 
also  a  certain  contract  between  him  and  John  G.  Pringle,  for  the 
manufacture  of  staves  from  said  timber ;  then  comes  the  agree^ 
ment  of  Cooper  &  Co.,  to  pay  Bickford  $2000  for  said  contracts. 
The  agreement  then  goes  on  to  relinquish  all  Bickford's  rights, 
under  agreements  with  other  parties,  and  to  stipulate  for  the 
points  at  which  the  staves  are  to  be  delivered,  and  concludes  with 
the  promise  of  Cooper  &  Co.  to  pay  Bickford  $20  per  thousand 
for  the  staves,  delivered  at  the  designated  points. 

Now,  the  contract  of  Bickford  with  Lloyd  was,  that  Bickford 
was  to  be  permitted  to  take  all  the  timber  suitable  for  staves  on 
two  tracts  of  Lloyd's  land,  of  400  acres  each,  at  the  rate  of  $3 
the  thousand,  and  Pringle  was  bound  by  his  contract  to  manu- 
facture this  timber  into  staves  at  $6  per  thousand.  The  staves 
were  thus  to  cost  Bickford  $9  per  thousand.  Were  the  defend'- 
ftnts  to  pay  Bickford  $2000  for  the  Lloyd  and  Pringle  contracts, 
and  $20  the  thousand  for  the  staves,  delivered  under  them? 
Though  the  tenor  of  the  agreement  of  8th  May  1856  is  so,  it  is 
impossible  that  such  could  have  been  its  spirit  and  meaning.  It 
is  probable  an  alternative  was  intended ;  either  a  transfer  of  th^ 
contracts  at  the  price  mentioned,  or  a  sale  of  the  staves  at  the 
specified  rate.  If  the  $20  a  thousand  referred  to  staves  made 
under  other  contracts,  it  was  applied  in  the  former  suits  to  the 
staves  made  under  the  Lloyd  and  Pringle  contracts,  so  that  we 
shall  do  the  parties  no  injustice  by  so  construing  their  agreement 
as  to  make  that  rate  of  payment  for  staves  manufactured  by 
Pringle,  the  alternative  of  an  assignment  and  transfer  of  the 
Pringle  and  Lloyd  contracts.  Had  the  defendants  succeeded  to 
those  contracts,  their  staves  would  have  cost  them  but  $9  per 
thousand.  But  Bickford  has  compelled  them  to  pay  $20.  How  ? 
By  withholding  the  contracts  and  furnishing  the  staves  himself. 
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He  has  elected  that  alternative,  and  he  enforced  it  fully  in  the 
former  suits.  Can  he  now  recover  for  those  contracts  ?  To  per- 
mit him  to  do  so,  would  be  to  pay  him  first  for  the  staves,  a  full 
outside  price,  and  then  to  pay  him  for  the  timber  and  manufac- 
ture of  the  staves-  The  agreement  so  construed  and  administered, 
would  charge  the  defendants  twice  with  what  they  got.  They 
would  have  good  reason  to  complain,  in  hsecfcedera  non  venimus. 
It  would  indeed  be  a  most  extraordinary  and  unprecedented  con- 
tract— too  monstrous  and  absurd  to  impute  to  business  men. 

If,  then,  the  plaintiffs  cannot  recover  the  $2000  stipulated  to 
be  paid  for  the  Lloyd  and  Pringle  contracts,  because  he  retained 
those  contracts  and  delivered  the  staves  under  them,  the  only 
cause  of  action  that  would  accrue  to  him  from  the  agreement,  on 
which  he  has  counted,  would  be  the  contract  price  of  the  staves, 
and  that  he  recovered  in  the  former  suits.  The  plea  of  former 
recovery  was  therefore  an  absolute  bar  to  this  action,  and  the 
court  were  right  in  giving  effect  to  it. 

The  judgment  is  affirmed. 
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Clarke  versus  The  Birmingham  and  Pittsburgh       |~~4i — li? 


Bridge  Company. 

Bridge  Company ,  power  o/ to  erect  Piers  in  Navigahle  Stream. — Liahil' 
ity  of  for  Consequential  Damages, — Acts  of  1725  and  1808  as  to  erec' 
tion  of  Bridges  over  Navigable  Streams  constrtied. — Improper  Exercise 
of  chartered  Privileges  redressed  only  on  complaint  of  Commonwealth. 

1.  A  geDeral  power  given  to  a  company  by  Act  of  the  Legislature,  to  con- 
struct a  bridge  over  a  navigable  river,  when  limited  by  no  express  restrio- 
tions,  includes  the  right  to  construct  and  maintain  piers  in  the  bed  of  the 
stream,  that  mode  of  support  being  at  the  time  of  the  grant  and  since,  com- 
mon and  usual. 

2.  In  the  proper  exercise  of  such  a  ri^ht,  the  bridge  company  are  not  liable 
for  any  loss  sustained,  consequent  merely  upon  the  erection  and  maintenance 

of  the  piers,  which,  though  they  may  be  in  some  degree  obstructions  to  the      ^^  ^/ 
navigation,  are  not  for  that  paneo  alone  unlawful.  ^^  * 

3.  A  grant  of  the  eminent  domain  of  the  Commonwealth,  so  far  as  it  is  not 
specially  restricted,  passes  the  immunity  which  pertained  to  it  while  it  was  in 
the  hands  of  the  state  ;  and  the  Commonwealth  having  the  right  to  build  the 
bridge,  with  piers  to  support  it,  without  liability  for  consequential  damages, 
the  bridge  company  have  the  same  rights  and  immunity. 

4.  The  Act  of  August  14th  1725,  relating  to  a  drawbridge  on  Chester 
ereek,  and  providing  that  no  bridge  should  be  erected  over  any  river  or  navi 
gable  stream,  so  as  to  hinder  navigation,  &c.,  applies  only  to  bridses  erected 
without  authority  of  law,  and  cannot  take  from  a  subsequent  legislature 
the  power  to  aathorize  the  construction  of  a  bridge  with  piers  over  a  naviga- 
ble stream ;  and  a  charter  for  a  bridge  company,  under  the  Act  of  April  3d 
1837,  is  not  subject  either  to  that  act  or  to  the  Mill-Dam  Act  of  1803,  which 
applies  only  to  dams  erected  under  it,  and  prohibits  only  such  obstructions  as 
are  not  legalized  by  statute. 
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5.  The  right  to  erect  a  bridge  under  a  charter  necessarily  includes  a 
right  to  fix  the  number  and  location  of  the  piers,  at  the  discretion  of  the  com- 
pany ;  for  a  wanton  abuse  or  a  careless  ana  negligent  exercise  of  that  right, 
resulting  in  immediate  injury  to  an  individufU,  a  private  action  might  be 
maintained  ;  but  the  company  are  not  responsible  wnere  the  damages  result 
merely  from  a  mistake  of  judgment  in  locating  the  pier. 

6.  The  state  alone  has  power  to  redress  a  wrong  done  to  the  public  by  an 
improper  location  of  the  piers,  and  to  compel  the  removal  of  the  obstructions ; 
it  cannot  be  accomplishea  by  a  private  suit. 

7.  Dugan  v,  Monongahela  Bridge  Co.,  3  Casey  310;  Bacon  v.  Arthur,  4 
,  Watts  437,  and  Plummer  v,  Alexander,  2  Jones  81,  commented  on  and  distin- 
guished ;  Monongahela  Navigation  Co.  v.  Coon,  6  Barr  382,  affirmed. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case,  brought  February  20th  1860, 
by  Samuel  Clark,  against  The  President  and  Managers  of  the 
Birmingham  and  Pittsburgh  Bridge  Company,  to  recover  damages 
for  the  loss  of  a  loaded  coal-boat,  which  was  destroyed  by  colli- 
sion with  one  of  the  piers  built  by  the  company  in  the  Monon- 
gahela river,  between  Cross  street,  in  the  city  of  Pittsburgh,  and 
McKee  street,  in  the  borough  of  Birmingham,  Allegheny  county. 

The  defendants  were  incorporated  in  1837,  and  completed 
their  bridge  in  the  fall  of  1857.  The  collision,  by  which  plain- 
tiff's boat  was  destroyed,  occurred  on  the  16th  of  January  1860. 

The  plaintiff  declared  against  the  defendants  for  wrongfully 
and  unlawfully  building,  keeping,  and  maintaining  in  the  Monon- 
gahela river,  a  public  highway,  certain  piers  of  their  bridge, 
located  in  and  near  the  ordinary  channel  for  coal-boats  and  other 
craft ;  which  piers,  he  averred,  by  reason  of  such  location,  were 
tin  unlawful  obstruction  and  common  nuisance  in  said  river,  at 
•  Pittsburgh ;  and  further,  for  carelessly,  negligently,  and  unskil- 
fully locating,  building,  keeping,  and  maintaining  in  and  near 
the  ordinary  coal-boat  channel  in  said  river,  certain  erections 
called  piers,  thereby  obstructing  the  navigation  of  the  said  river 
for  coal-boats  and  other  crafts,  contrary  to  the  law  and  the  rights 
of  the  public  in  the  premises ;  by  reason  whereof  the  plaintiff's 
coal-boat,  on  the  16th  day  of  January,  A.  D.  1860,  being  at  the 
time  in  charge  of  a  competent  pilot  and  crew,  and  navigated  with 
ordinary  care  and  skill,  in  said  river,  at  the  defendants'  bridge, 
was  wrecked  upon  the  second  pier  thereof  from  the  Pittsburgh 
side,  and  was  wholly  lost.  To  which  the  defendants  pleaded 
non  cul. 

On  the  trial,  the  plaintiff  produced  in  evidence  certain  Acts 
of  Assembly  and  laws  of  the  Commonwealth  of  Pennsylvania, 
which  were  admitted  by  the  court ;  to  wit,  the  Act  of  13th  April 
1782,  2  Bioren  43,  44,  declaring  the  Monongahela  river  a  public 
highway;  also  the  Act  of  14th  August  1724-6,  declaring  that, 
at  any  time  to  come,  no  bridge,  frame,  or  device  whatsoever  shall 
be  made^  erected^  upheld^  sustained^  or  repaired,  over  any  creek 
or  river  within  this  province,  in  such  manner  as  to  in  any  wise 
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stop  or  hinder  the  navigation  thereof  for  any  sloop,  shallop,  flat, 
or  other  craft,  or  floats  of  logs,  &c :  1  Bioren  168,  §  2.  Also, 
the  Act  of  March  23d  1803,  §  2,  Purdon  600,  and  the  Act  of 
April  3d  1837,  P.  L.  239,  the  original  act  authorizing  the  erec- 
tion of  the  bridge,  together  with  the  Act  of  February  22d  1863, 
reviving  and  re-enacting  the  original  act :  P.  L.  93,  498. 

And  to  support  the  issue  on  his  part,  offered  the  testimony  of 
several  witnesses  to  prove  the  unlawful  and  wrongful  acts  and 
conduct  of  the  defendants  in  the  premises,  and  called  as  a  wit- 
ness Captain  Alex.  Hayes,  civil  engineer,  who  testified  that  he 
had  examined  the  Monongahela  river  at  and  about  the  site  of 
defendants*  bridge,  and  made  a  plot  of  the  same,  from  the  locks 
of  the  Navigation  Company  to  the  bridge,  some  2200  feet ;  that 
the  structure  is  built  of  wood,  with  stone  abutments  and  piers,  on 
the  How  or  Hall  patent  truss  plan,  and  extends  from  Cross  street, 
on  the  Pittsburgh  shore,  to  McKee  street,  on  the  Birmingham 
shore  of  the  river,  supported  by  one  abutment  on  each  shore, 
and  five  piers  set  in  the  bed  of  the  river ;  the  fir9t  pier  being 
206  feet  from  the  abutment,  the  second  pier  223  feet  from  the 
first,  from  centre  to  centre,  and  the  remaining  piers  about  200 
feet  apart;  that  the  said  piers,  especially  the  first,  second,  and 
third  from  the  Pittsburgh  shore,  are  not  judiciously  located  with 
respect  to  the  navigation  of  the  river ;  in  point  of  economy  they 
are ;  but  they  are  not  set  in  the  thread  of  the  stream,  and  occupy 
greater  space  than  they  would  if  set  in  a  line  with  the  current ; 
that  the  spans  could  have  been  increased  to  300,  and  even  to  400 
feet;  that  short  spans  are  stronger,  but  witness  would  have 
located  the  piers  differently,  by  setting  the  first  and  second  piors 
farther  out  into  the  river,  and  by  shortening  some  of  the  spans, 
and  lengthening  others,  which  would  have  been  cheaper  than  the 
plan  adopted ;  that  800  feet  spans  is  the  maximum  laid  down  by 
Haupt,  but  400  feet  would  probably  be  the  maximum  for  spans 
of  a  wooden  bridge ;  that  the  expense  increases  with  the  span, 
and  that  the  piers  could  have  been  set  in  a  direct  line  with  the 
current,  so  as  to  leave  the  entire  space  between  them  for  the 
passage  of  boats. 

That  the  most  common  and  least  expensive  plan  is  for  wooden 
bridges ;  but  the  most  extensive  spans  are  in  the  iron  suspension 
bridges,  one  of  which  spans  the  Ohio  river  at  Wheeling  with  one 
span,  another  the  Niagara  river  with  one  span — a  railroad  bridge ; 
that  it  has  been  twenty  or  thirty  years  since  wire  suspension 
bridges  were  introduced  into  this  country — the  first  one  being 
the  aqueduct  over  the  Allegheny  river,  built  in  1846 — he  knew 
of  no  one  built  here  prior  to  1837 ;  and  that  suspension  bridges 
have  not  been  long  enough  in  use  to  be  thoroughly  tested,  expe- 
rience, thus  far,  being  rather  against  their  durability. 

That  before  1887   there  were  no  bridges  in  use  but  pier 
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bridges.  The  spans  of  defendants'  bridge  are  over  the  ordinary 
span  of  bridges  about  here.  Does  not  know  whether  the  piers  were 
straight  with  the  current  when  they  were  built.  The  effect  of 
filling  out  the  Pittsburgh  side  has  been  to  change  the  current, 
part  of  which  filling  has  been  recent. 

The  plaintiff  also  called  James  H.  Hays,  who  testified  that  the 
piers  of  the  bridge  are  over  200  feet  apart,  and  the  river,  at 
flood,  is  about  1500  feet  wide.  Has  known  the  location  of  the 
bridge  for  some  fifty  years.  The  channel  is  near  the  Pittsburgh 
shore,  and  the  second  pier  is  about  the  middle  of  it  in  low  water. 
When  the  river  is  up,  the  water  is  good  the  whole  width ;  but 
even  in  high  stages  the  boats  are  usually  navigated  down  the  Pitts- 
burgh side.  Both  before  and  since  the  dam  was  built,  that  would 
be  the  proper  channel.  When  the  water  is  high,  it  is  difficult  to 
navigate  boats  past  these  piers.  That  he  regarded  the  second 
pier  as  a  great  obstruction,  and  if  it  had  been  moved  fifty  or  a 
Hundred  feet  out  or  in,  it  might  have  made  a  difference.  Thinks 
the  piers  are  too  close.  Does  not  think  any  material  alteration 
in  the  river  shore  has  been  made  since  the  bridge  was  built. 
Has  seen  one  to  four  wrecks  about  the  piers.  The  proper  coal- 
boat  channel  is  between  the  first  and  third  piers ;  when  there  is 
plenty  of  water,  boats  could  pass  between  any  of  the  piers ;  but 
coming  out  of  the  locks,  the  place  mentioned  is  the  proper  channel. 
One  wreck  was  plaintiff's,  one  was  Watson's.  Witness  further 
testified  that  at  sixteen  feet  stage,  and  less,  boats  can  float  from 
shore  to  shore.  Before  dam  was  built,  boats  used  to  moor  above 
and  below  where  the  bridge  is,  to  provision,  &c.  Have  seen 
boats  go  farther  over  than  third  pier.  Don't  know  of  any  lost 
there.  Everson  made  a  point  out  in  the  river  some  time  since, 
and  since  the  bridge  was  built  he  has  continued  to  fill  out  above 
that  point.  Oonnellsville  Railroad  has  been  filling  out  since  the 
bridge  was  built.  I  don't  mean  to  say  that,  at  an  ordinary  stage, 
the  boats  would  be  confined  to  the  space  between  the  first  and 
third  piers.  The  river  has  been  filled  out  at  Everson's  not  less 
than  fifty  to  sixty  or  seventy  feet.  Above  Everson's  it  has  been 
filled  out  considerably.  If  I  was  running  a  steamboat,  I  would 
go  down  between  the  second  and  third  pier,  and  up  between  the 
first  and  second  pier. 

The  plaintiff  also  called  a  large  number  of  coal-boat  pilots,  and 
other  witnesses  acquainted  with  the  navigation  of  the  Mononga- 
hela  river  at  defendant's  bridge,  before  and  since  it  was  built, 
who  proved  in  substance  that  the  second  pier  of  the  bridge,  from 
the  Pittsburgh  shore,  is  located  about  the  middle  of  the  coal-boat 
channel,  on  ordinary  rises  for  such  craft,  that  being  the  part  of 
the  river  where  the  low  water  channel  is  located,  the  said  pier 
being  built  a  little  to  the  left  of  the  channel,  the  deepest  water, 
and  on  the  edge  of  the  bar ;  before  the  bridge  was  built  there  was 
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no  particular  place  there  where  boats  uniformly  run ;  that  the 
second  pier,  in  fact  all  of  them,  are  obstructions  to  coal-boat 
navigation ;  that  before  the  erection  of  the  bridge,  on  ordinary 
coal-boat  stages,  could  run  coal-boats  from  shore  to  shore ;  that 
for  a  long  time  prior  to  the  completion  of  the  bridge,  in  the 
summer  or  fall  of  1857,  the  coal  trade  was  carried  on  upon  said 
river  southward,  on  the  ordinary  rises  of  water  of  twelve  feet  and 
upwards,  with  coal-boats  like  those  of  the  plaintiffs,  drawing  from 
six  to  eight  feet  of  water,  the  accustomed  channel  for  which  being 
about  the  place  where  the  second  pier  of  the  bridge  from  the 
Pittsburgh  side  is  built,  the  best  water  being  between  the  first 
and  third  piers,  though  boats  did  sometimes  go  out  further ;  but 
before  and  since  the  bridge  was  built,  the  ordinary  channel  for 
eoal'boaU  was  from  the  shore  to  about  the  third  pier,  and  over 
the  location  of  the  second  pier,  that  being  the  safest  place  coming 
out  of  the  "  locks'*  and  passing  down  the  shore  for  a  guide  to  run 
by;  that  the  danger  in  passing  the  piers  now  is  greater  the 
farther  boats  go  off  shore,  the  safest  place  being  between  the  first 
and  third  piers ;  that  the  bridge  obscures  marks  to  run  by,  and 
pilots  have  no  guide  to  keep  them  in  the  proper  place  to  pass  the 
bridge  below ;  that  the  second  pier  is  a  material  obstruction  to 
coal-boat  navigation  at  all  times,  but  it  is  especially  so  when  the 
Monongahela  river  is  the  master  stream,  and  there  is  more  or 
less  of  a  current  therein,  which  is  the  case  upon  all  rises  in  the 
Oliio  river  coming  chiefly  or  entirely  out  of  the  Monongahela ; 
that  from  the  fall  of  1857,  when  the  bridge  was  completed,  till 
the  spring  of  1860,  the  coal-boat  rises  in  the  Ohio  came  chiefly 
out  of  the  Allegheny  river,  and  at  such  times  the  current  in  the 
Monongahela  becomes  slack  by  reason  of  the  back  water  as  far 
up  as  the  dam  on  the  slack- water,  and  there  is  little  or  no  cur- 
rent around  the  piers  of  defendants'  bridge,  rendering  navigation 
comparatively  safe,  so  long  as  the  current  remains  slack ;  that 
the  rise  in  the  water  at  the  time  the  plaintiff's  coal-boat  was  lost 
on  the  second  pier  of  defendants'  bridge,  came  out  of  the  Monon- 
gahela, and  had  attained  to  great  depth,  but  was  falling,  and 
measured  about  fourteen  feet ;  that  the  current  was  swift,  and 
the  coal-boat  and  a  mate  for  it  had  been  moored  above  the  bridge 
on  the  Pittsburgh  side,  near  the  foundry,  for  some  time,  but  as 
coal-boats  were  passing  the  locks,  it  became  necessary  to  move 
with  the  plaintiff's  boats,  which  were  rigged  and  equipped  in  the 
ordinary  manner,  and  provided  with  a  competent  pilot  and  crew, 
there  being  danger  of  said  boats  being  injured  by  other  boats 
passing,  as  the  coal  fleet  from  above  the  locks  was  passing 
through,  and  must  go  by  the  plaintiff's  boats ;  that  having  cast 
off  the  lines,  the  pilot,  considering  it  proper  so  to  do,  set  out 
upon  his  voyage  to  Louisville,  Kentucky,  with  the  coal-boats, 
and  in  attempting  to  navigato  them  down  along  the  ordinary 
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coal-boat  channel,  exercising  ordinary  care  and  skill,  he  aimed 
to  pass  between  the  first  and  second  piers  of  the  bridge  from  the 
Pittsburgh  side,  and  while  so  navigating  said  boats,  the  boat  in 
question — the  starboard  boat — was  driven  against  second  pier, 
and  was  thereby  wrecked  and  sunk,  and  became  a  total  loss. 

The  witness  who  saw  the  boats,  testified  that  great  care  and 
exertion  was  used  by  the  pilot  and  crew  to  avoid  the  pier ;  and 
that  the  collision  occurred  without  fault  on  their  part,  owing  to 
the  position  of  the  second  pier  of  the  bridge ;  and  that  by  re- 
moving that  pier,  or  shifting  it  further  into  the  stream,  and  out 
on  the  bar,  the  obstruction  complained  of  would  be  greatly,  if 
not  entirely,  removed,  where  ordinary  care  in  navigating  is  used. 
That  among  the  boats  lost  against  this  and  the  adjacent  piers, 
were  the  plaintiff's  boat,  Robbins  &  Jenkins's  boat,  Corey's  boat, 
Stafford's  two  boats,  and  other  boats  seen  lying  sunk  below  the 
bridge,  names  of  owners  not  remembered. 

The  plaintiff  then  offered  testimony  as  to  the  value  of  the  boat 
and  coal  lost,  which  was  estimated  at  the  sum  of  $2000 ;  showing 
that  it  was  sound,  and  of  the  ordinary  size  and  class  used ;  and 
rested  his  case. 

The  defendants'  counsel  thereupon  moved  the  court  to  nonsuit 
the  plaintiff,  and  assigned  the  following  reasons : — 

1.  Upon  the  pleadings  and  evidence  there  can  be  no  recovery. 

2.  This  corporation  is  not  liable  to  consequential  damages. 

3.  Whether  this  bridge  has  been  built  in  accordance  with  its 
charter  or  not,  must  be  determined  in  a  proceeding  by  the  Com- 
monwealth. 

To  this  motion  the  plaintiff's  counsel  objected : — 

1.  Because  the  declaration  as  filed  in  the  case  and  amended 
upon  the  trial,  and  the  evidence  produced  in  support  thereof, 
showed  conclusively  that  the  defendants  have  not  built  their 
bridge  in  accordance  with  their  charter,  and  have  unlawfully 
obstructed  the  navigation  of  the  Monongahela  river  past  the  piers 
of  the  bridge  with  coal-boats,  and  that  the  piers  in  question,  by 
reason  of  their  location,  were  and  are  a  material  obstruction  to 
navigation,  and  a  common  nuisance  in  said  river. 

2.  Because  the  evidence  showed  clearly  that  the  defendants 
have  carelessly,  negligently^  and  unlawfully  located,  constructed, 
and  built  the  second  pier  of  their  bridge  from  the  Pittsburgh  side 
in  the  ordinary  channel  for  coal-boats,  and  have  there  kept  and 
maintained  the  same,  in  violation  of  their  charter,  and  in  deroga- 
tion of  the  rights  of  the  public. 

.8.  Because  the  court  did  not  reduce  to  writing,  to  be  returned 
with  the  record  in  the  case,  all  the  material  evidence  produced 
upon  the  trial. 

The  court  (Hampton,  J.),  after  argument  of  counsel,  granted 
the  motion  to  nonsuit  the  plaintiff,  considering  no  Acts  of  Assem- 
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My  except  those  put  in  by  the  plaintiff,  and  then  and  there 
directed  judgment  to  be  entered,  according  to  the  Act  of  Assem- 
bly, with  leave  to  the  plaintiff's  counsel  to  move  the  court  in 
bane  to  set  aside  the  same. 

Afterwards,  on  the  18th  day  of  April,  A.  D.  1861,  the  plain- 
tiff's counsel  moved  the  court  in  banc  to  set  aside  the  judgment 
of  nonsuit  so  entered,  and  filed  the  followinff  reasons : — 

1.  Under  all  the  evidence  and  the  law  of  the  case,  the  plaintiff 
had  good  right  to  recover. 

2.  The  court  erred  in  sustaining  the  motion  for  a  nonsuit  upon 
the  several  legal  positions  assumed  by  defendants,  as  shown  by 
the  record. 

3.  The  court  erred  in  overruling  the  objections  made  in  writ- 
ing to  the  right  to  enter  a  nonsuitj  on  the  grounds  that  the  court 
did  not  reduce  to  writing  all  the  plaintiff's  material  evidence  on 
the  record. 

4.  The  court  erred  generally  in  granting  the  nonsuit. 

But  the  court,  after  argument  of  counsel  and  due  considera- 
tion, refused  to  set  aside  the  nonsuit.  To  which  rulings  and 
judgment  of  the  court  the  plaintiff's  counsel  then  and  there 
excepted. 

The  case  was  thereupon  removed  into  this  court  by  the  plaintiff, 
for  whom  it  was  averred  that  the  court  below  erred  in  entering 
judgment  of  nonsuit  for  the  reasons  assigned  by  the  defendants, 
and  in  refusing  to  set  aside  the  judgment  of  nonsuit  aforesaid. 

J.  P.  Penny  and  Alexander  W.  Watson^  for  plaintiff  in  error, 
contended  that  the  judgment  of  nonsuit  was  improperly  entered, 
1.  Because  there  was  evidence  of  want  of  care  and  skill,  and  of 
gross  negligence  in  the  location  and  construction  of  the  piers, 
which  were  proper  for  the  jury :  Baker  v.  Lewis,  9  Casey  305. 

2.  Because  the  second  position  taken  by  defendant,  to  wit,  that 
**thi8  corporation  are  not  liable  for  consequential  damages,"  is 
untenable :  Henry  v.  The  Hard  Street  Bridge  Company,  8  W.  & 
S.  87 ;  Schuylkill  Navigation  Company  v.  McDonough,  9  Casey 
79;  Chestnut  Hill  Turnpike  Company  v,  Ritter,  4  S.  &  R.  16 ; 
Dec.  of  Rights,  §  11  ;  Townsend  v.  The  Susquehanna  Turnpike, 
6  Johns.  91 ;  Merrimack  River  Locks  v.  Riddle,  7  Mass.  Rep. 
169.  The  Acts  of  Assembly  of  Aug.  14th  1725,  §  2,  and  March 
28d  1808,  §  3,  prohibit  such  erections.  They  have  not  been 
repealed  expressly  or  by  implication :  Dunn  v.  The  Common- 
wealth, 6  Barr  885 ;  Street  v.  The  Commonwealth,  6  W.  &  S.  212 ; 
Bank  v.  The  Commonwealth,  10  Barr  448 ;  4  Yeates  181,  215. 
Whether  the  defendant  be  an  individual  or  a  corporation,  the  law 
is  the  same,  especially  where  malfeasance,  neglect,  or  abuse  of 
privileges  is  proven :  Plumer  v.  Alexander,  2  Jones  85 ;  Oliphant 
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V.  Smith,  3  Penrose  &  Watts  180 ;  Dugan  v.  The  Monongahela 
Bridge  Company ;  Henry  v.  The  Bridge  Navigation  Company. 

Defendants'  charter  authorizes  the  erection  of  a  bridge,  and 
they  must  exercise  this  power  with  reference  to  the  relative 
rights  of  the  corporation  and  the  public.  Such  charters  have 
always  been  strictly  construed :  Packer  v.  The  Railroad  Co.,  7 
Harris  218 ;  The  Commonwealth  v.  Erie  and  N.  E.  Railroad,  3 
Casey  351 ;  Commonwealth  v.  The  Gas  Company,  2  Jones  321. 
The  ruling  in  Dugan's  case  is  conclusive  of  this. 

Hamilton  and  Acheion^  for  defendants  in  error. — A  highway  is 
the  property  of  the  state,  and  subject  to  its  absolute  direction  and 
control :  Philadelphia  and  Trenton  Railroad  Company,  6  Whart. 
44 ;  Commonwealth  v.  Erie  and  N.  E.  Railroad  Co.,  3  Casey  354. 
The  navigation  of  a  public  stream  may  be  impeded  or  broken  up 
by  the  state  at  its  pleasure :  6  Whart.  44.  The  legislature  may 
obstruct  navigable  waters  by  authorizing  the  erection  of  bridges 
over  them :  Com.  v.  Charlestown,  1  Pick.  180 ;  Com.  v.  Combs,  2 
Mass.  489 ;  Wales  v.  Stetson,  2  Id.  146 ;  Arundel  v.  McCuUough, 
10  Id.  70 ;  Hood  v.  Dighton  Bridge,  3  Id.  267 ;  Charles  River 
Bridge  r.  Warren  Bridge,  7  Pick.  446 ;  Charlestown  v.  Middlesex, 
8  Metcalf  202. 

The  bridge  of  defendants  was  erected  in  pursuance  of  legisla- 
tive authority,  between  points  fixed  by  the  legislature.  In  the 
execution  of  this  public  improvement  the  corporation  acted  as 
the  agent  of  the  Commonwealth,  and  is  clothed  with  her  immu- 
nity from  responsibility  for  consequential  damages  occsisioned 
thereby,  except  so  far  as  the  act  of  incorporation  declares  other- 
wise: Monongahela  Navigation  Co.  v.  Coon,  6  W.  &  S.  114; 
Henry  v.  The  Bridge  Co.,  8  Id.  85 ;  Monongahela  Navigation  Co. 
V.  Coon,  6  Barr  382 ;  McKinney  v.  Monongahela  Navigation  Co., 
2  Harris  65 ;  O'Conner  v.  City  of  Pittsburgh,  6  Id,  187. 

What  restrictions  are  imposed  on  defendants  by  their  act 
of  incorporation  ?  It  directs  that  the  bridge  shall  be  elevated 
to  such  height  as  not  to  interfere  with  the  navigation  of  the  river 
by  steamboats^  and  the  location  is  fixed.  As  to  the  form  or  plan 
of  the  structure,  the  charter  is  silent.  In  this  respect  this  case 
differs  widely  from  Dugan  v.  The  Bridge  Company,  3  Casey 
803. 

The  defendants'  bridge  is  a  wooden  structure  supported  by 
piersy  upon  the  plan  in  common  use  the  world  over,  such  as  span 
almost  every  navigable  stream  in  Pennsylvania,  and  which  must 
have  been  in  the  contemplation  of  the  legislature  at  the  time  of 
the  grant  of  the  franchise.  Dugan  v.  The  Bridge  Company  is 
decisive  on  this  point.  Alexander  Hays,  witness  for  plaintiff, 
testified  that  at  the  date  of  the  original  act  authorizing  the  incor- 
poration of  defendants,  there. were  no  bridges  in  use  but  pier 
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bridges — that  suspension  bridges  have  not  yet  been  long  enough 
in  use  to  be  thoroughly  tested,  experience,  thus  far,  being  rather 
against  their  durability. 

There  is  no  pretence  that  defendants  have  violated  any  express 
provision  of  the  act  of  incorporation  or  its  supplements.  But  it 
is  claimed  that  this  company  is  subject  to  certain  implied  limita- 
tions and  conditions  not  contained  in  the  grant  itself.  This  is 
in  the  teeth  of  the  decision  in  Dugan's  case,  3  Casey  309,  which 
was  decided  against  the  Monongahela  Bridge  Company,  solely 
on  the  ground  that  their  charter  contained  the  express  proviso 
that  the  company  should  not  erect  their  bridge  "  in  such  manner 
as  to  injure,  stop,  or  interrupt  the  navigation  of  said  river  by 
boats,  rafts,  or  other  vessels."  No  such  clause  is  found  in  de- 
fendants' charter. 

The  plaintiff  invokes  to  his  assistance  the  Act  of  14th  August 
1725,  so  ancient  and  unknown  that  it  has  no  place  in  Purdon's 
Digest.  But  it  has  no  application  to  the  case,  because,  1.  It 
refers  to  streams  navigable  in  the  common  law  sense ;  which  are 
streams  in  which  the  tide  ebbs  and  flows :  Kent's  Com.,  vol.  3, 
pp.  411,  412  (marginal)  et  $eq.;  2  Bouvier's  Law  Diet.,  title 
Jtiver ;  Baker  v.  Lewis,  9  Casey  301.  At  the  date  of  said  act 
the  only  recognised  navigable  streams  were  those  which  were 
tidal,  and  flowed  into  the  Delaware.  Chester  river,  mentioned 
in  the  first  section  of  the  act,  is  of  this  character. 

2.  The  Act  of  1725  (see  section  3)  only  refers  to  bridges 
which  have  not  been  or  may  not  be  authorized  by  public  autho- 
rity. 

3.  The  rule  expressum  faeit  ceuare  tadtumy  is  as  applicable  to 
statutes  as  to  contracts :  Dwarris  on  Statutes  54.  The  legisla- 
ture said  to  this  company.  You  may  erect  a  bridge  over  the  Mo- 
nongahela, provided  you  raise  the  structure  to  such  height  as 
not  to  interfere  with  the  navigation  of  the  river  by  steamboats. 
The  condition  being  expressed,  none  other  is  to  be  implied: 
Dugan  V.  The  Bridge  Company,  3  Casey  310. 

4.  The  legislative  intent  as  to  the  limitation  of  the  powers  of 
this  company,  is  manifest  from  the  repealing  Act  of  21st  April 
1857,  P.  L.  280,  which  relieved  the  defendants  from  the  restric- 
tions contained  in  the  General  Bridge  Law  of  1855. 

The  Act  of  28d  March  1803,  cited  by  plaintiff,  entitled  "  An 
act  to  authorize  any  person  or  persons  owning  lands  adjoining 
navigable  streams  of  water  declared  public  highways,  to  erect 
dams  upon  such  streams  for  mills  and  other  waterworks,"  does 
not  help  plaintiff's  case.  Parties  availing  themselves  of  the  pro- 
visions of  that  act  do  so  upon  the  express  condition  contained  in 
the  act,  that  their  dams  '^  shall  not  obstruct  or  impede  the  naviga- 
tion."    The  cases  of  Bacon  v,  Arthur,  Plumer  v.  Alexander,  and 
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Oliphant  v.  Smith,  arose  under  it,  and  furnish  no  rule  for  this 
case. 

Before  defendants'  bridge  was  built,  there  was  no  particular 
place  where  coal-boats  uniformly  ran,  but  they  floated  from 
shore  to  shore.  If,  therefore,  the  second  pier  be  a  nuisance,  so 
are  they  all.  No  pier  could  possibly  be  erected  that  would  not 
be  some  obstruction. 

There  was  no  suflScient  evidence  in  the  cause  to  justify  the 
conclusion  that  the  piers  were  injudiciously  located.  Alexander 
Hays,  who  stated  that  they  do  not  stand  straight  with  the  cur- 
rent, also  testified  that  he  did  not  know  how  the  fact  was  when 
they  were  built,  as  the  recent  filling  out  of  the  Pittsburgh  shore 
had  changed  the  current.  The  plaintiff  has  shown  that  the  second 
pier  is  built  to  the  left  of  the  deepest  water,  on  the  edge  of  the  bar. 
What  more  judicious  location  could  have  been  chosen,  with  a 
view  of  avoiding  the  steamboat  channel  ? 

But  we  submit  that  the  defendants  are  not  responsible  to  the 
plaintiff  for  consequential  damages  resulting  from  a  mere  error 
of  judgment  or  an  unfortunate  exercise  of  the  discretion  vested  in 
the  corporation,  in  the  construction  of  its  improvement. 

Henry  v.  The  Bridge  Company,  cited  by  plaintiff,  is  against 
him.  The  recovery  in  Chestnut  Hill  Turnpike  Company  v.  Rut- 
ter  was  upon  the  ground  of  wilful  misconduct  in  stopping  a 
private  watercourse,  whereby  the  water  was  thrown  back  on 

?laintiff*s  premises,  and  a  great  quantity  of  hides  destroyed, 
'he  case  of  The  Schuylkill  Navigation  Company  v,  McDonough, 
9  Casey  73,  is  not  in  point.  By  neglect  of  a  duty  prescribed 
in  the  charter,  plaintiff's  property  was  injured,  and  it  was  held 
that  the  company  were  liable  to  an  action  on  the  case.  This  is 
the  principle  of  the  cases  in  6  Johns.  91,  and  7  Mass.  169,  cited 
by  plaintiff. 

The  defendants'  bridge  having  been  erected  under  a  charter 
from  the  Commonwealth,  the  lawfulness  of  the  structure,  in  the 
absence  of  any  complaint  by  the  Commonwealth  herself,  cannot 
be  drawn  in  question  in  this  action,  upon  an  allegation  that  the 
company  have  abused  the  powers  vested  in  them  by  the  legisla- 
ture :  Angell  on  Corp.,  §  777 ;  Cleveland,  Painesville  and  Ash- 
tabula Railroad  Company  v.  Erie  City,  8  Casey  830 ;  Dugan  v. 
The  Bridge  Company,  3  Id.  813 ;  Dyer  v.  De  Pui,  5  Whart.  697 ; 
Commonwealth  v.  Erie  and  N.  E.  Railroad  Company,  8  Casey 
889;  Pennsylvania  v.  Wheeling  Bridge  Company,  13  Howard 
519. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Strong,  J. — The  plaintiff  having  lost  a  coal-boat  by  collision 

with  one  of  the  piers  of  a  bridge  over  the  Monongahela  river, 

belonging  to  the  defendants,  brought  an  action  against  them  to 
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recover  compensation  for  his  loss.  The  ground  of  their  alleged 
liability  was,  that  they  had  unlawfully  built,  kept,  and  main- 
tained in  the  river  certain  piers  located  in  and  near  the  ordinary 
channel  for  coal-boats  and  other  craft,  and  that  the  piers,  by 
reason  of  their  location,  were  an  unlawful  obstruction  and  com- 
mon nuisance  in  the  river.  It  was  further  averred  that  the 
defendants  had  carelessly,  negligently,  and  unskilfully  located, 
built,  kept  up,  and  maintained  the  piers  in  and  near  the  ordinary 
coal-boat  channel  of  the  river,  thereby  obstructing  the  same,  in 
consequence  whereof  the  plaintiff's  boat  was  wrecked  upon  the 
second  pier,  notwithstanding  ordinary  care  and  skill  on  his  part. 
The  defendants  were  incorporated  and  empowered  to  build  a 
bridge  across  the  Monongahela,  from  the  terminus  of  McKee 
street  in  Birmingham,  to  Cross  street  in  the  city  of  Pittsburgh,  by 
virtue  of  an  Act  of  Assembly,  passed  April  3d  1887,  P.  L.  239, 
and  its  supplements.  But  by  none  of  these  acts  was  the  mode 
prescribed  in  which  the  bridge  should  be  built.  The  Act  of  1837 
only  required  that  the  company  should  raise  their  bridge  ^'a 
sufficient  height  above  ordinary  freshets  in  the  Monongahela 
river,  as  not  to  interrupt  the  navigation  of  the  said  river  by 
steamboats."  The  bridge  not  having  been  built  within  the  time 
limited  by  the  statute,  other  acts  were  subsequently  passed,  re- 
enacting  the  original  act,  and  extending  the  time  for  commenc- 
ing and  completing  the  work.  One  of  these,  a  supplement, 
passed  April  9th  1856,  P.  L.  430,  contained  a  proviso  that  the 
company  should  be  subject  to  all  the  provisions  and  restrictions 
of  the  act  regulating  bridge  companies,  approved  April  12th 
1855.  Among  the$e  provisions  was  one  '^  that  the  bridge  shall  be 
so  constructed  as  not  to  interfere  with  the  free  navigation  of  said 
creek  or  river."  But  by  the  subsequent  Act  of  April  2l8t  1857, 
P.  L.  280,  the  proviso  in  the  supplement  of  April  9th  1856, 
which  subjected  these  defendants  to  the  provisions  of  the  general 
Act  of  1855,  regulating  bridge  companies,  was  repealed.  They 
had,  therefore,  a  general  power  to  construct  their  bridge,  limited 
by  no  express  restrictions.  That  power  of  course  included  the 
right  to  construct  and  maintain  piers  in  the  bed  of  the  river ;  for 
at  the  time  when  the  Act  of  1837  was  passed,  and  when  the 
franchise  was  granted,  support  of  bridges  by  piers  was,  as  it  still 
is,  common  and  usual.  It  hardly  needs  to  be  said  that  the  grant 
of  a  franchise  is  the  grant  of  what  is  usual  and  necessary  for  its 
enjoyment.  Unless,  therefore,  there  was  some  restriction  upon 
the  rights  of  the  defendants,  other  than  such  as  was  introduced 
into  their  charter,  it  is  clear  that  their  erection  and  maintenance 
of  piers  in  the  river  was  not  unlawful.  And  if  not  unlawful,  then 
the  plaintiff  can  maintain  no  action  on  account  of  any  loss  he 
may  have  sustained,  consequent  upon  the  simple  erection  and 
maintenance.     Then  the  act  of  the  defendants  was  only  the 


Digitized  by  VjOOQ  IC 


158  SUPREME  COURT  [PitUburgh 

[Clarke  v.  Birmingham  and  Pittsburgh  Bridge  Go.] 

exercise  of  an  undoubted  right  belonging  to  the  Commonwealth, 
and  acting  as  they  did,  under  the  Commonwealth,  they  are 
clothed  with  all  her  immunities,  for  the  legislature  imposed  no 
additional  obligations.  Undoubtedly  piers  are  more  or  less 
obstructions  to  navigation.  The  evidence  proves  that  they  were 
in  this  case.  But  it  does  not  follow  from  this  that  they  are  un- 
lawful. The  legislature  might  have  encumbered  the  franchise 
granted  with  a  condition  that  the  navigation  of  the  river  should 
not  be  obstructed,  or  imposed  upon  the  defendants  as  the  price 
of  the  grant,  an  obligation  to  compensate  any  person  who  might 
suffer  loss  from  an  authorized  obstruction.  Had  they  done  so 
the  plaintiflF  would  have  had  a  right  of  action.  It  was  for  this 
reason  that  an  action  was  sustained  in  Dusan  v.  The  Mononga- 
hela  Bridge  Company,  8  Casey  310.  In  that  case  it  appeared 
that  the  act  authorizing  the  bridge  contained  a  proviso  that 
nothing  in  it  contained  should  authorize  the  company  to  erect 
their  bridge  "in  such  a  manner  as  to  injure,  stop,  or  interrupt 
the  navigation  of  said  river  by  boats,  rafts,  or  other  vessels."  It 
was  because  the  company  took  their  right  to  build  a  bridge 
encumbered  by  this  proviso,  that  they  were  held  liable  for  the 
wreck  of  a  craft  upon  one  of  their  piers.  So  in  Bacon  v.  Arthur, 
4  Watts  487,  and  Plummer  v,  Alexander,  2  Jones  81,  the  defend- 
ants were  held  responsible  for  consequential  injuries  resulting 
from  dams  which  had  been  erected  under  the  Mill-Dam  Act  of 
April  28d  1808,  because  that  act  contains  a  requirement  that 
dams  erected,  or  kept  in  repair  under  it,  on  any  stream,  "shall 
not  impede  the  navigation  of  such  stream,"  and  it  provides  for 
the  recovery  of  damages  in  case  of  obstruction.  But  it  was  said 
in  The  Monongahela  Navigation  Company  v.  Coon,  6  Barr  882, 
and  so  it  has  often  been  ruled,  that  a  grant  of  the  eminent  do- 
main of  the  Commonwealth,  so  far  as  it  is  not  specially  restricted, 
passes  the  immunity  from  responsibility  which  pertained  to  it 
while  it  was  in  the  hands  of  the  state,  and  a  corporation  invested 
with  it,  being  the  locum  tenent  of  the  state,  is  liable  for  conse- 
quential damages  to  private  property  no  further  than  it  is  de- 
clared to  be  so  in  the  act  of  its  incorporation.  In  other  words, 
the  state  is  bound  to  defend  its  servant  as  far  as  it  could  defend 
itself,  unless  the  terms  of  the  contract  restricted  the  claim  to 
protection  when  it  was  made.'*  Applied  to  the  present  case  the 
doctrine  is,  that  if  the  Commonwealth  had  a  right  to  build  a 
bridge  over  the  Monongahela,  with  piers  to  support  it,  and  with- 
out liability  to  the  plaintiff  for  any  consequential  damages  he 
may  have  sustained,  the  defendants  had  the  same  right  and  the 
same  immunity. 

It  is  argued,  however,  that  the  defendants  must  be  considered 
as  having  taken  their  charter  subject  to  the  restrictions  of  the 
Mill-Dam  Act  of  1803,  and  subject  also  to  the  requirements  of  aa 
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earlier  act  passed  August  14th  1725.  This  last-mentioned  act 
was  primarily  relative  to  a  drawbridge  over  Chester  creek, 
which  was  a  navigable  stream.  The  first  section  authorized 
rebuilding  the  bridge  and  keeping  it  in  repair.  The  second  sec- 
tion, which  is  the  one  relied  on  by  the  plaintiff,  enacted  "  that 
no  bridge,  frame,  or  device  whatsoever  shall,  at  any  time  to 
come,  be  made,  erected,  upheld,  sustained,  or  repaired,  over  any 
creek  or  river  within  this  province,  navigable  for  any  sloop, 
shallop,  flat,  or  other  craft,  that  shall  or  may  in  anywise  stop  or 
hinder  the  navigation  of  any  such  sloop,  shallop,  flat,  or  other 
craft,  or  floats  of  logs,  any  law,  custom,  or  usage  to  the  contrary 
thereof,  in  anywise,  notwithstanding.**  Surely  the  position  is 
quite  untenable  that  this  act  took  away  the  power  of  any  subse- 
quent legislature  to  authorize  the  construction  of  a  bridge  with 
piers  over  a  navigable  stream.  That  would  have  been  impossible. 
The  argument  of  the  plaintiff  misinterprets  the  act.  Its  prohi* 
bition  was  of  bridges  erected  without  the  authority  of  law.  This 
is  made  perfectly  clear  by  the  third  section  or  proviso,  which 
expressly  enacted  that  nothing  in  the  act  contained  should  be 
construed  to  forbid  or  hinder  the  maintaining  or  repairing  any 
bridge  erected  by  public  authority.  It  has  no  application,  there^ 
fore,  to  the  charter  of  the  defendants.  Nor  has  the  Mill-Dam  Act 
which  refers  exclusively  to  dams  erected  under  it,  or,  if  it  em- 
braces other  devices  amounting  to  obstructions,  prohibits  only 
such  as  are  not  legalized  by  statute.  Neither  of  these  acts 
attempts  to  fetter  subsequent  legislation.  And  besides,  the 
legislature,  by  repealing  the  clause  of  the  supplement  to  the 
defendants'  charter,  which  subjected  them  to  the  requirements 
of  the  general  Act  of  1855,  clearly  indicated  an  intention  to 
exempt  them  from  any  express  prohibition  against  obstructing, 
in  any  degree,  the  navigation  of  the  river.  Such  having  been 
the  chartered  rights  of  the  defendants,  the  plaintiff's  right  to 
recover  against  them  was  not  made  out  by  proof  that  the  piers, 
erected  and  maintained  in  the  river,  were  obstructions  to  the 
navigation,  and  that  in  consequence  of  them  his  coal-boat  had 
been  wrecked  without  fault  on  his  part.  The  plaintiff  could  not 
recover  for  anything  caused  by  a  lawful  act  of  the  defendants. 

The  other  branch  of  the  case  is  in  the  averments  that  the  de- 
fendants had  been  guilty  of  negligence  and  want  of  skill  in  the 
construction  and  maintenance  of  their  piers,  a  consequence  of 
which  was  the  loss  which  the  plaintiff  sustained.  To  sustain 
these  averments,  evidence  was  attempted  to  be  given.  There 
was  no  jtwoo/,  however,  of  negligence  in  the  work  of  construction 
itself,  or  of  neglect  to  keep  tne  piers  in  repair,  or  of  any  wanton 
misfeasance  to  the  property  or  rights  of  the  plaintiff.  All  that 
was  even  attempted  to  be  proved  was  an  alleged  error  in  the 
location  of  the  piers,  and  that  they  would  have  been  smaller 
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obstructions,  had  they  been  built  in  other  parts  of  the  river  bed* 
Now,  the  right  given  by  the  defendants'  charter  to  erect  a  bridge 
and  construct  piers,  necessarily  included  a  right  to  fix  the  num- 
ber and  location  of  the  piers.  The  legislature  did  not  define 
where  they  should  be  placed.  They  left  it  to  the  discretion  of 
the  company.  It  may  be  conceded  that  this  discretion  could  not 
be  wantonly  abused,  to  the  injury  of  the  public,  or  of  any  private 
person.  For  a  wanton  abuse  of  it,  resulting  in  an  immediate 
injury  to  an  individual,  a  private  action  might  be  maintainable. 
This  was  decided  in  Chestnut  Hill  Turnpike  Company  v.  Rutter, 
4  S.  &  R.  4,  and  in  Henry  v.  Bridge  Company,  8  W.  &  S.  27. 
But  to  hold  the  grantee  of  a  franchise  to  erect  a  bridge  responsi- 
ble for  damages  resulting  from  a  mistake  of  judgment  in  locating 
the  piers ;  to  treat  such  a  mistake  as  of  course  culpable  negli- 
gence, is  to  take  away  from  the  grantee  that  discretion  which  the 
legislature  has  conferred,  and  transfer  it  to  a  jury.  Such  is  not 
the  doctrine  of  the  cases  referred  to.  To  hold  it  would  be  sub- 
mitting to  the  jury  to  find  what  would  be  the  best  location,  or 
rather  what  would  not  be  the  best,  instead  of  leaving  the  decision 
of  that  question  where  the  law  has  put  it.  And  it  would  lead  to 
this  remarkable  consequence :  one  jury  might  find  that  the  second 
pier,  upon  which  the  plaintiff's  boat  was  wrecked,  is  injudiciously 
and  unskilfully  located,  without  determining  where  it  should  have 
been ;  and  repeated  suits  by  the  same  plaintiff  might  compel  its 
removal.  Another  jury  might  find  it  located  in  the  right  place, 
and  a  location  in  any  other  would  expose  the  defendants  to 
liability  for  damages.  Can  this  be  ?  Is  legislative  authority  of 
no  more  avail  than  this  ?  Is  a  question  of  engineering  to  be  sub- 
mitted to  a  jury  every  time  a  boat  may  happen  to  impinge  on  a 
pier  ?  And  is  the  discretion  which  the  legislature  committed  to 
the  directors  of  the  bridge  company  to  be  reviewed  and  controlled 
every  time  by  a  new  jury?  There  is  no  authority  for  such  a 
doctrine,  certainly  not  in  Dugan  v.  The  Bridge  Company,  or  in 
Bacon  v.  Arthur,  and  it  is  impracticable.  We  denied  it  in  a  case 
somewhat  analogous,  when  it  was  pressed  upon  us:  Delaware 
and  Hudson  Canal  Co.  v.  Torrey,  9  Casey  150.  The  bridge  of  the 
defendants  is  a  public  highway,  erected  over  another  highway  by 
them  acting  as  agents  of  the  state,  and  it  would  seem  that  the 
state  alone  can  interfere  with  the  discretion  given  to  its  agents 
in  such  a  matter.  Can  a  private  action  be  sustained  against  a 
railroad  company  for  an  unskilful  location  of  their  road,  result- 
ing in  merely  consequential  injury  to  a  private  individual? 
Nobody  has  ever  thought  so.  Can  suit  be  maintained  against 
commissioners  of  highways,  or  supervisors,  for  acts  done  in  the 
exercise  of  their  vested  discretion  :  May  juries  condemn  all  our 
navigation  companies,  such  as  the  Lehigh,  the  Schuylkill,  and 
the  Monongahela,  because  r^fts  or  other  unmanageable  crafts  are 
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wrecked  in  their  dams,  and  do  it  for  the  reason  that  in  their 
judgment  the  dams  are  not  judiciously  located  or  skilfully  con- 
structed ?  May  they  condemn  all  county,  railroad,  or  company 
bridges  over  the  navigable  streams  of  the  Commonwealth,  because 
in  their  opinion  the  piers  are  not  in  the  most  suitable  places,  or 
stand  askew,  when  they  think  they  should  have  been  straight 
with  the  current  ?  I  find  no  such  judicial  decisions,  nor  any 
analogy  in  our  law  which  would  justify  us  in  returning  an  affirma- 
'  tive  to  these  questions.  I  admit  that  if  the  plaintiff  had  sus- 
tained special  injury  by  the  malicious,  wanton,  or  arbitrary 
exercise  of  even  an  undoubted  right  of  the  defendants,  he  might 
have  had  his  action.  So  also  if  there  had  been  an  immediate 
injury  consequent  upon  a  careless  and  negligent  mode  of  con- 
structing the  piers.  But  when  all  the  negligence  complained  of 
is  attempted  to  be  deduced  from  the  alleged  facts  that  the  piers 
were  put  in  the  wrong  place,  and  that  they  were  put  askew  in- 
stead of  straight,  no  private  action  can  be  maintained.  If  it  can, 
as  already  said,  the  discretion  which  the  legislature  has  vested  in 
the  defendants  is  transferred  to  a  jury.  The  remarks  of  Mr. 
Justice  Lowrie  in  Downing  v.  McFadden,  6  Harris  838,  though 
made  especially  respecting  official  agents  of  the  state,  are  worthy 
of  attention  in  this  case,  even  though  not  in  every  particular 
applicable.  If  a  wrong  has  been  done  to  the  public  by  an  im- 
proper location  of  the  piers,  the  state  has  power  to  redress  the 
wrong,  and  to  compel  the  removal  of  the  obstruction.  It  is  im- 
possible to  accomplish  this  by  a  private  suit. 

The  District  Court  was  therefore  right  in  entering  a  judgment 
of  nonsuit  against  the  plaintiff. 

The  judgment  is  affirmed. 


The  Commonwealth  Insurance  Company  versus 

Sennett  et  al.  ^ 

Schedule  and  Affidavit  of  Loss^  not  admissibie  a$  evidence  in  Action  on  20  SO  '393 
Policy  of  Inmrance. —  Waiver  of  Preliminary  Proof Sy  sufficiency  of  a  41  i6i 
question  of  Law.  30  SC  ^21 9 

1.  Preliminary  proofs,  though  a  oondition  precedent  to  the  right  of  the  in- 
sured to  reooTer,  may  be  waived,  and  hence  are  only  important  when  made 
80  by  the  conduct  of  the  insurers,  for  whose  security  and  information  they 
are  required. 

2.  Though  the  insurer  do  not  object  to  the  regularity  of  the  preliminary 
proofs,  yet  the  insured  cannot  prove  his  loss  or  the  particulars  of  it  by  hia 
own  statement ;  he  cannot  make  evidemte  for  himself. 

3.  Where  the  court  permitted  the  schedule,  statements,  and  affidavits  of  the 
plaintiffs  relating  to  their  loss,  to  be  read,  not  only  to  prove  compliance  with 
the  conditions  ot  the  policy  as  to  preliminary  proof,  but  to  go  to  the  jury  aa 

6  We.— 11 
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prifnd  facie*^ey\dQuee  of  the  goods  lost,  as  to  quantity  and  quality,  but  not  m 
to  value,  it  was  error;  for,  there  being  nothing  ip  the  policy,  making  these 
papers  evidence  per  se,  they  were  not  evidence  of  the  goods  lost,  and  should 
not  have  been  read  to  or  sent  out  with  the  jury. 

4.  It  is  not  necessary  to  prevent  such  use  of  the  schedule  and  statements, 
that  issue  be  taken  or  notice  given  before  the  trial,  that  their  correctneBs 
would  be  called  in  question. 

5.  The  preliminary  proofs  and  their  sufficiency  are  for  the  court ;  if  not 
sufficient  tne  cause  is  at  an  end,  unless  they  have  been  expressly  or  impliedly 
waived  by  the  defendants. 

6.  The  rule  is  that  if  the  preliminary  proo^  are  waived  or  are  sufficient, ' 
such  waiver,  or  sufficiency,  in  effect  strikes  the  condition  requiring  them  out 
of  the  contract. 

Error  to  the  Common  Pleas  of  Urie  eounty. 

This  was  a,n  action  of  debt  by  Pardon  Sennett,  M.  R.  Barr, 
Conrad  Brown,  and  J.  J.  Findley,  doing  business  as  Sennett, 
Barr  &  Co.,  against  The  Commonwealth  Insurance  Company,  on 
a  policy  of  insurance,  dated  May  28th  1857,  running  for  six 
months,  and  renewed  November  28th  1857,  for  another  six 
months,  covering  a  stock  of  mowing  and  reaping  machines  and 
tools  to  the  amount  of  $8000.  On  the  night  of  the  10th  of 
February  1858,  the  property  was  destroyed  by  fire,  notice  of 
which,  without  any  detailed  statement,  was  given  to  the  compa- 
ny's agent  at  Erie,  and  a  copy  sent  per  mail,  February  11th 
1858,  to  the  company's  o£Sce  at  Harrisburg. 

This  was  followed  by  a  more  particular  statement  of  the  pro- 
perty destroyed  by  the  fire,  verified  by  affidavit  of  the  plaintiffs, 
which  was  made  out  as  soon  as  it  could  conveniently  be  done  by 
their  clerk,  and  was  done  in  compliance  with  a  condition  an- 
nexed to  the  policy.  The  amount  claimed  by  them  not  having 
been  paid,  this  suit  was  brought. 

On  the  trial,  the  plaintifis  gave  in  evidence  the  schedule  or 
statement  above  mentioned,  in  which  all  the  articles  said  to  have 
been  lost  were  particularly  enumerated,  with  their  separate  valu- 
ation, and  a  total  valuation  of  the  whole,  accompanied  by  their 
affidavit  as  to  its  correctness,  that  the  account  was  ^^just  and 
true ;"  stating  also  the  sum  insured  in  other  companies,  the  whole 
value  of  their  insured  property,  a  description  of  the  building  in 
which  they  were  stored,  and  their  belief  that  the  fire  was  the  act 
of  an  incendiary;  to  which  was  appended  the  certificate  of  a 
justice  of  the  peace  that  their  statement  and  the  amount  of  loss 
claimed,  to  wit,  Jll,095.85,  was  correct.  The  clerk  of  plaintiffs, 
and  others  also,  testified  to  the  correctness  of  the  schedule,  as  to 
number  and  value  of  the  articles  destroyed.  The  defendants 
requested  the  court  to  charge  the  jury,  that  ^^  the  schedule  and 
statement  furnished  to  the  defendants,  under  the  conditions  of 
the  policy,  are  not  evidence  for  the  jury  on  the  question  of  value 
of  the  property  destroyed,  but  are  evidence  for  no  other  purpose 
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than  to  show  that  such  papers  were  furnished  by  plaintiffs  to  de- 
fendants." 

To  which  the  court  replied  in  their  charge : — "  We  think  the 
schedule  and  statement  furnished  to  the  company,  under  the  con- 
ditions of  the  policy,  are  primd  facie  evidence  of  the  goods  lost, 
but  not  of  their  value,  if  no  issue  is  taken  or  notice  given  before 
the  trial  that  its  correctness  will  be  called  in  question.  This,  we 
think,  results  from  the  agreement  of  the  parties,  as  found  in  the 
condition  and  requirements  of  the  policy  ;  and  the  plaintiffs  may, 
therefore,  send  out  with  the  jury  a  copy  of  their  said  schedule 
of  losses." 

There  was,  under  these  instructions,  a  verdict  and  judgment 
for  the  plaintiffs ;  whereupon  the  defendants  sued  out  this  writ, 
and  assigned  for  error, 

1.  The  answer  given  to  the  point  propounded  as  above ;  and 

2.  The  allowing  the  plaintiffs  to  send  out  to  the  jury  the  sche- 
dule of  their  alleged  loss  as  evidence  of  the  goods  lost. 

W.  A.  Galbraithf  for  plaintiff  in  error,  cited  and  relied  on 
Thurston  v.  Murry,  3  Binn.  826;  Kline  v.  The  Franklin  In- 
surance Company,  1  Harris  247;  Flemming  v.  The  Insurance 
Company,  2  Jones  391 ;  and  Sexton  v.  The  Montgomery  County 
Insurance  Company,  9  Barbour  200. 

G.  Church  and  James  0.  Marnhallj  for  defendants  in  error, 
sustained  the  ruling  of  the  court  below,  by  reference  to  Phillips 
V.  Tappen,  2  Barr  823 ;  1  Bald.  Rep.  639 ;  3  W.  &  S.  109,  111 ; 

4  Id.  14;  15  Johns.  424;  2  W.  C.  C.  C.  Rep.  156;  1  T.  &  H. 
Pr.  509;  16  S.  &  R.  97;  2  Barr  86;  17  S.  &  R.  142;  2  Rawle 
177 ;  6  Binn.  238 ;  4  Watts  165 ;  Co.  Litt.  lib.  8,  cap.  5,  §  866 ; 
1  Inst.  227,  B ;  3  Barr  21,  62, 164 ;  2  W.  &  S.  226 ;  4  Barr  123 ; 

5  Id.  41;  5  W.  &  S.  188;  7  S,  &  R.  273,  276;  1  Penna.  Rep. 
864;  4  Watts  199,  477;  3  W.  &  S.  377;  8  Watts  288;  1  W.  & 
S.  284. 

The  opinion  of  the  court  was  delivered,  Januanr  6th  1862,  by 
Read,  J. — Sixty-five  years  ago,  it  was  decided  by  the  Court 
of  King*8  Bench  that  what  are  called  preliminary  proofs  were 
conditions  precedent  to  the  right  of  the  assured  in  a  fire  policy 
to  recover,  and  the  judgment  was  arrested  because  it  was  not 
alleged  in  the  declaration  that  the  certificate  signed  by  the 
minister  and  churchwardens,  as  required  in  the  printed  proposals  rv 

referred  to,  and  incorporated  into  the  policy,  was  iMt  procured :  Cj 

Worsley  v.  Wood,  6  Term  R.  710.     Lord  Kenyon  says :  ''  That  * 

this  is  a  prudent  regulation,  this  very  case  is  sufficient  to  convince 
us;  for  it  appears  on  the  record  that  soon  after  the  fire,  the 
assured  delivered  in  an  account  of  their  loss,  which  they  said 
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amounted  to  7000Z. ;  that  they  obtained  a  certificate  from  some 
of  the  reputable  inhabitants  that  the  loss  did  amount  to  that 
sum,  and  that  the  jury,  after  inquiring  into  all  the  circumstances, 
were  of  opinion  that  the  loss  did  not  exceed  3000/.,  and  yet  it  is 
stated  that  the  minister  and  churchwardens,  who  refused  to  cer- 
tify that  they  believed  that  the  loss  amounted  to  7000/.,  wrong- 
fully, and  without  any  reasonable  or  probable  cause,  refused  to 
sign  such  certificate." 

This  case  was  reaffirmed  in  Mason  v.  Harvey,  8  Exch.  819, 
where  it  was  held  that  the  delivery  of  particulars  of  the  loss 
sustained,  within  three  calendar  months  after  the  fire,  to  the 
secretary  or  agent  of  the  company,  was  a  condition  precedent  to 
the  right  of  the  assured  to  recover  for  the  loss.  The  question 
was  raised  by  a  special  plea,  which  was  demurred  to.  ^'  Such  a 
condition,"  says  Chief  Baron  Pollock,  "is  in  substance  most 
reasonable ;  otherwise  a  party  might  lie  by  for  four  or  five  years 
after  the  loss,  and  then  send  in  a  claim,  when  the  company  per- 
haps had  no  means  of  investigating  it."  In  Roper  v.  Lendon, 
28  Law  J.  R.  Q.  B.  260,  where  the  particulars  were  required  to 
be  delivered  within  fifteen  days  after  the  loss,  Lord  Campbell 
said :  **  Mr.  Jones  very  properly  admitted  that  the  delivery  of 
particulars  is  a  condition  precedent  to  the  plaintifi^'s  right  to 
recover,  and  that  being  so,  the  whole  of  the  condition  as  ex- 
pressed in  the  policy  must  be  precedent  to  the  plaintiff's  right 
to  recover.  The  delivery  must  be  within  fifteen  days  after  the 
fire,  and  it  is  very  reasonable  that  it  should  be  so,  it  being  of  the 
utmost  importance  to  the  company  to  know,  as  soon  after  the  loss 
as  possible,  the  exact  amount  for  which  the  plaintiff  claims  com- 
pensation." 

The  same  doctrine  prevails  in  this  country,  and  is  too  well 
established  to  require  the  aid  of  authority.  We  have  also 
adopted  the  rule  that  the  whole  or  any  part  of  the  preliminary 
proofs  may  be  waived  by  the  insurer,  and  the  effect  of  such 
waiver  is  well  put  by  my  Brother  Strong,  in  The  Inland  Insur- 
ance and  Deposit  Company  v.  Stauffer,  9  Casey  404.  "  Surely 
it  cannot  be  contended,"  says  he,  "  that  it  was  not  competent  for 
the  insurers  to  waive  performance  of  a  formal  condition  intro- 
duced solely  for  their  own  benefit.  At  most,  it  was  a  condition 
precedent  not  to  the  undertaking  of  the  insurers,  but  to  the  right 
of  action  of  the  insured.  It  is  no  new  doctrine  that  insurers 
may  waive  objection  to  defective  compliance  with  such  a  stipu- 
lation, or  to  entire  non-compliance,  and  that  such  waiver  in 
effect  strikes  the  condition  out  of  the  contract.  Nor  need  the 
waiver  be  express.  It  may  be  inferred  from  acts  of  the  insurers 
evidencing  a  recognition  of  liability,  or  even  from  their  denial 
of  obligation  exclusively  for  other  reasons." 

It  is  clear,  therefore,  that  the  preliminary  proofs  only  become 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  165 

[CommoD wealth  Insurance  Co.  v.  Sennett  et  al,\ 

important  when  made  so  by  the  conduct  of  the  insurers,  for 
whose  security  and  information  only  are  they  required.  If, 
therefore,  the  insurers  do  not  object  to  their  regularity,  for  they 
may  be  in  strict  conformity  to  the  conditions  of  the  policy,  and 
yet  entirely  untrue,  the  insured  cannot  avail  himself  of  his  own 
statements  to  prove  his  own  loss  or  the  particulars  of  it,  nor  is 
there  anything  in  the  policy  itself  to  vary  the  common  law  rule 
of  evidence  on  this  point.  The  insured  cannot  make  evidence 
for  himself,  or  otherwise  the  insurer  would  be  entirely  at  the 
mercy  of  an  unscrupulous  man,  who  might  easily  double  the 
actual  amount  of  his  loss. 

This  view  of  the  use  of  preliminary  proofs  has  always  been 
taken  in  Pennsylvania.  In  Thurston  v.  Murray,  8  Binn.  826,  a 
writing  purporting  to  be  a  copy  of  a  decree  of  the  English  Court 
of  Appeals  in  admiralty  cases  not  certified  under  the  seal  of  the 
court,  which  had  been  lodged  with  the  broker  through  whom  the 
insurance  was  effected,  among  other  documents,  to  prove  the 
loss,  was  offered  in  evidence  by  the  plaintiff.  The  defendant's 
counsel  objected  to  the  reading  of  this  paper  to  the  jury,  but  it 
was  permitted  to  be  read,  not  as  evidence  of  the  truth  of  the 
matter  contained  in  it,  but  as  evidence  of  a  communication  from 
the  assured  to  the  underwriter.  "This  point,"  said  Chief  Jus- 
tice Tilghman,  "  involves  a  question  of  considerable  importance, 
whether  the  assured  shall  be  permitted  to  bring  before  the  jury 
papers  which  in  themselves  are  not  legal  evidence.  It  is  agreed 
that  the  copy  of  the  decree  was  not  per  $e  evidence.  Why  then 
should  it  be  read  ?  Because,  say  the  plaintiffs,  it  was  exhibited 
to  the  defendant's  broker  as  one  of  the  proofs  of  loss,  and  it  is 
expected  by  the  underwriters  that  these  proofs  of  loss  should 
always  be  exhibited.  Upon  the  same  principle,  every  paper 
which  the  assured  wishes  to  read,  however  improper  in  itself, 
may  be  brought  before  the  jury ;  for  it  is  in  his  power  to  lay 
before  the  broker  what  papers  he  pleases.  Although  the  under- 
writers expect  that  the  assured  should  inform  them  of  all  mate- 
rial intelligence  received  respecting  the  loss,  yet  it  does  not 
follow  that  in  case  of  dispute  it  is  their  intention  that  illegal 
evidence  shall  be  introduced  at  the  trial.  If  the  defendant  had 
charged  the  plaintiffs  with  improper  conduct,  in  withholding  from 
him  the  information  which  they  had  received  respecting  the  loss, 
it  might  be  necessary  to  obviate  that  objection  by  proving  that 
they  had  lodged  the  papers  with  the  broker.  But  the  defendant 
did  not  deny  that  this  paper  had  been  communicated.  On  the 
contrary,  he  was  willing  that  the  jury  should  read  the  endorse- 
ment on  it,  by  which  it  appeared  the  broker  had  received  it.  It 
has  been  said  that  the  defendant  was  not  injured  by  reading  it 
to  the  jury,  because  they  were  told  by  the  court  that  it  wasyuot 
evidence  of  any  decree  having  been  made.     But  I  am  of  a  dif- 
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ferent  opinion.  The  reading  of  it  mighty  and  if  I  may  judge  from 
the  verdict  did^  make  an  impressioUy  which  the  court  could  not  era$e. 
We  are  now  to  establish  the  rule  in  cases  of  this  kind ;  and  it 
appears  to  me  that  it  will  be  of  dangerous  consequence,  if  papers 
are  thus  introduced  by  a  side  wind,  which  not  being  evidence  in 
themselves,  could  not  be  brought  forward  directly.  The  distinc- 
tion of  being  evidence  for  one  purpose  and  not  for  another  is  too 
subtle  for  the  jury ;  theg  will  not  forget  what  has  been  read  to  them. 
The  case  of  Senat  v.  Porter,  7  D.  &  L.  158,  was  much  stronger 
than  this.  There  the  defendant  attempted  to  read  in  evidence 
the  captain's  protest,  which  had  been  shown  to  him  by  the  plaintiflF's 
broker.  But  the  court  were  clearly  of  opinion  it  was  not  evi- 
dence." 

In  Flindt  v.  Alkins,  in  1811,  8  Campb.  N.  P.  215,  Lord  Ellen- 
borough  held  that  a  copy  of  the  sentence  of  condemnation  of  a 
ship,  handed  over  among  other  papers  by  the  assured  to  the 
underwriters,  was  not  rendered  evidence  for  the  underwriters, 
and  said  that  he  had  ruled  the  same  point  lately  in  Bell  v.  Gar- 
stairs. 

In  Fleming  v.  The  Marine  Insurance  Company,  3  W.  &  S.  851, 
Chief  Justice  Gibson  says :  "  That  a  mariner's  protest  is  com- 
petent evidence  of  the  facts  set  forth  in  it,  on  the  trial  of  an 
insurance  cause,  is  an  anomaly  peculiar  to  the  law  of  our  own 
state,  for  it  is  elsewhere  only  one  of  the  preliminary  proofs  of 
loss,  which  the  assured  is  bound  by  custom,  or  the  terms  of  the 
contract,  to  furnish  the  insurer,  before  compensation  can  be  de- 
manded." 

In  The  Insurance  Company  v.  Francia,  9  Barr  890,  the  protest 
of  the  master,  not  made  within  twenty-four  hours  after  reaching 
port,  was  presented  to  the  oflSce  with  the  other  preliminary  proof, 
and  it  was  not  offered  or  admitted  as  evidence  to  the  jury,  but 
simply  as  one  of  the  usual  documents  exhibited  to  the  under- 
writers to  inform  them  of  the  details  of  the  loss,  and  one  whose 
absence  is  suspicious.  This  the  counsel  for  the  plaintiff  in  error 
contended  was  erroneous,  for  such  a  protest  was  inadmissible  to 
show  compliance  with  the  rule  requiring  it  as  part  of  the  pre- 
liminary proof.  Upon  this  objection.  Chief  Justice  Gibson 
observed,  p.  896 :  "  So  of  the  protest  as  one  of  the  preliminary 

!)roofs  of  loss.  In  Fleming  v.  The  Marine  Insurance,  we  certainly 
aid  a  strong  hand  on  protests,  as  proof,  under  the  idiosyncrasy 
of  our  system,  of  facts  before  a  jury,  not,  however,  to  affect  them 
as  preliminary  proofs.  The  rule  for  the  latter  is  so  liberally 
expounded  as  to  require  only  the  best  evidence  in  the  possession 
of  the  assured,  as  reasonable  information,  to  enable  the  under- 
writers to  form  an  estimate  of  their  liability  for  the  loss." 

In  Fleming  v.  Insurance  Company,  2  Jones  891,  Judge  Rogers 
allowed  the  preliminary  proofs  to  be  read,  but  not  as  proof  of 
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the  facts  stated  in  them.  In  Klein  v.  The  Franklin  Insurance 
Company,  1  Harris  247,  on  the  trial  before  Rogers,  J.,  the  plain- 
tiff offered,  as  evidence  that  the  proper  preliminary  proof  had 
been  furnished,  certain  ex  parte  affidavits.  These  were  objected 
to  generally^  bat  his  Honour  permitted  them  to  be  read  to  the 
jury  as  evidence,  only  to  show  that  preliminary  proof  had  been 
given.  One  of  the  pleas  was  that  the  defendant  had  not  fur- 
nished the  preliminary  proof  required  by  the  policy.  Chief 
Justice  Gibson,  on  delivering  the  opinion  of  the  court,  said: 
'*  The  admission  of  the  preliminary  proofs  to  the  jury  without 
restriction  is  the  only  part  of  the  case  about  which  the  mind  can 
hesitate.  Had  these  been  read  in  disregard  of  the  specific  ohjee- 
turn  to  them  made  hercy  it  would  have  been  error.  The  proper 
course  was  to  put  them  before  the  jury  for  the  purpose  of  authen- 
tication, leaving  to  the  judge,  who  alone  had  a  right  to  read  them^ 
his  undoubted  province  to  say  whether  they  made  a  primd  facte 
case."  And  this  is  said  in  a  case  where  the  very  question  was 
put  at  issue  whether  the  plaintiff  had  fulfilled* the  condition 
precedent,  which  was  an  indispensable  prerequisite  to  his  bring- 
ing his  suit.  The  subsequent  reasoning  of  the  Chief  Justice  was 
to  show  that  the  objection  to  the  evidence  failed,  because  it  was 
not  specific  as  made  in  the  court  above,  but  was  broad,  general, 
and  without  bound  or  limit. 

In  Sexton  v.  Montgomery  County  Mutual  Insurance  Company, 
9  Barb.  191,  it  was  decidea  that  the  preliminary  proofs  were  not 
evidence  to  the  jury  on  the  question  of  damages ;  and  in  Howard 
r.  The  City  Fire  Insurance  Company,  4  Denio  502,  the  old 
Supreme  Court  of  New  York  decided  that  where  the  plaintiff 
gave  general  evidence  that  the  preliminary  proofs  had  been  fur- 
nished, and  the  defendants'  counsel  gave  them  in  evidence  with 
a  sole  view,  as  stated,  of  laying  a  foundation  to  prove  them 
untrue,  and  not  as  general  evidence  in  the  cause,  the  affidavit  of 
the  plaintiff  thus  read  was  not  to  be  regarded  by  the  jury  as  evi- 
dence in  favour  of  the  plaintiff  of  the  facts  asserted  therein. 

The  case  of  Moore  v.  The  Protection  Insurance  Company,  29 
Maine  97,  appears  to  contradict  these  positions,  unless  it  is  put 
upon  the  ground  that  the  preliminary  proofs  were  given  in  evi- 
dence without  objection  or  by  consent,  but  it  is  clear,  if  taken  in 
its  broadest  extent  as  deciding  that  when  admitted  at  all,  they 
are  to  be  treated  as  facts,  it  is  not  law  in  Pennsylvania.  Mr. 
Phillips,  in  his  comment  upon  it,  vol.  2,  p.  648,  does  not  appear 
to  regard  this  decision  with  much  favour.  After  stating  it,  he 
remarks :  **  That  is  to  say,  the  defendants,  by  not  objecting  to  its 
admission  for  any  other  than  a  specific  purpose,  for  which  only 
the  plaintiff  has  a  right  to  produce  it,  thereby  impliedly  consent 
to  its  being  used  as  evidence  to  any  point  to  which  it  is  applica- 
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able.     The  doctrine  seems  to  be  prettj  broad,  and  to  deserve 
consideration.*' 

In  the  present  case,  the  court  permitted  the  schedule,  state* 
ment,  and  affidavits  of  the  plaintiffs  not  only  to  be  read  to  prove 
compliance  with  the  conditions  of  the  policy  as  to  the  preliminary 
proof,  but  to  go  to  the  jury  upon  the  question  of  damages  as 
primd  facte  evidence  of  the  goods  lost,  that  is  of  their  number 
and  quality,  but  not  they  say  of  their  value.  These  papers  were 
taken  out  by  the  jury,  and  portions  of  them  were  allowed  by  the 
court  to  be  treated  as  facts  proved  in  the  cause  upon  the  im- 
portant question  not  only  of  damages,  but  as  to  the  entire  fair- 
ness of  the  plaintiffs  in  the  whole  transaction,  both  as  to  the  loss 
and  their  claim.  The  papers  thus  in  the  possession  of  the  jury 
contained  a  detailed  statement  of  the  number  of  articles  destroyed, 
with  a  separate  valuation  of  them,  and  a  total  valuation  of  the 
whole  accompanied  by  the  affidavit  of  the  plaintiffs  as  to  its  cor- 
rectness, and  "  that  said  account  is  true  and  just" — of  the  insur- 
ances effected,  in  other  companies — of  the  whole  value  of  the 
property  insured — as  to  the  building  in  which  they  were  stored — 
and  their  belief  that  the  fire  was  the  act  of  an  incendiary.  This 
affidavit  is  accompanied  by  the  certificate  of  the  nearest  justice, 
that  he  had  examined  the  circumstances  attending  the  said  fire, 
loss,  and  damage  alleged,  and  that  he  was  acquainted  with  the 
character  and  circumstances  of  the  said  Sennett,  Barr  &  Co.,  the 
claimants,  and  that  he  verily  believed  that  they  had  by  misfor- 
tune, and  without  fraud  or  evil  practice,  sustained  loss  and 
damage  on  the  property  insured  to  the  amount  of  911,095.35. 

Take  one  item  in  this  statement :  ^'63  Danford's  Patent  Iron 
Mowing  and  Reaping  Machines  $140 — $8820,'*  and  suppose  on 
the  trial  that  the  plaintiffs  could  only  prove  the  loss  of  33  of 
these  machines  by  competent  testimony,  then  the  jury  by  the 
ruling  of  the  court  may  supply  the  30  not  proved  by  referring  to 
the  paper  as  primd  facie  evidence  of  the  whole  63,  and  thus 
make  a  difference  on  this  item  alone  of  $4200. 

On  the  restriction  of  the  use  by  the  jury  of  those  papers  as  to 
proof  of  value,  the  observation  of  that  wise  judge,  Chief  Justice 
Tilghman,  quoted  above,  is  perfectly  apposite.  In  fact,  with 
these  papers  before  them  in  their  consultation  room,  the  jury 
might  readily  decide  the  whole  case.  The  effect  of  such  a  rule 
would  be  that  what  was  intended  for  the  information  of  the  in- 
surers, and  simply  as  a  preliminary  to  the  institution  of  a  suit, 
would  be  turned  into  a  means  of  furnishing  jt?rimrf/a(?ie  evidence 
of  things  which  never  existed — all  that  an  insured  would  have  to 
do  would  be  to  double  the  number  of  the  articles  lost  in  the 
schedule  delivered  to  the  company,  and  thus  shift  the  burthen  of 
proof  from  himself  to  the  insurers. 

It  is  clear,  then,  that  the  court  were  wrong  in  their  ruling. 
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There  is  nothing  in  the  policy  or  the  conditions  making  these 
papers  evidence  per  «e,  to  be  submitted  to  a  jury  as  primd  facie 
evidence  of  the  goods  lost,  and  we  know  of  no  decision  in  this 
state  which  authorized  the  court  to  require,  in  order  that  they 
should  not  be  so  used,  that  issue  be  taken  or  notice  given  before 
the  trial  that  the  correctness  of  Xhe  schedule  would  be  called  in 
question. 

They  are  conditions  precedent,  and  for  the  court,  and  being 
in  writing,  the  question  of  sufficiency  is  to  be  decided  by  them. 
If  they  are  not  sufficient  the  cause  is  at  an  end,  unless  they  have 
been  expressly  or  impliedly  waived  by  the  defendants.  If  they 
are  waived,  the  case  proceeds  without  them,  but  here  the  attempt 
is,  when  they  are  not  objected  to  as  insufficient,  to  turn  an 
entirely  ez  parte  statement  of  the  plaintiffs  into  primd  facie  evi- 
dence of  the  most  important  part  of  their  case.  A  primd  facie 
case  uncontradicted  is  conclusive. 

The  true  rule  is,  that  if  the  preliminary  proofs  are  waived,  or 
they  are  sufficient,  such  waiver  or  such  sufficiency  '^in  effect 
strikes  the  condition  out  of  the  contract." 

Judgment  reversed,  and  venire  de  novo  awarded. 


Homer  &  Roberts  versus  Hasbrouck. 

Orphans'  Court,  Powers  and  Jurisdiction  of  discussed, — Interest  of  Heir 
in  Ancestor's  Real  Estate  subject  to  Debts  of  Decedent — Sheriff's  Sale 
of  Heir's  Interesty  passes  only  what  remains  after  payment  of  Debts  of 
Decedent, 

1.  In  Pennsrlvania,  the  lands  of  a  decedent,  like  his  goods,  are  assets  for 
payment  of  debts,  and  the  right  of  succession  has  respect  only  to  so  much  of 
the  estate  as  remains  after  payment  of  debts. 

2.  Where  the  interest  or  an  heir  in  his  ancestor's  real  estate  was  sold  on 
execution  for  his  own  debt,  a  subsequent  sale  of  the  whole  property,  made  bv 
order  of  the  Orphans'  Court  for  the  payment  of  debts  of  the  intestate,  will 
divest  the  title  of  the  purchaser  of  the  interest  of  the  heir  at  sheriff's  sale. 

3.  W.,  owning  real  estate,  died  leaving  eight  sons,  and  the  creditors  of  one 
of  them  levied  on  and  sold  his  interest  therein  to  A.,  who  some  time  after 
sold  to  B. ;  the  administrator  of  the  decedent  afterwards,  by  order  of  the  Or- 
phans' Court,  sold  all  his  real  estate  for  payment  of  debts  to  H.  &  R.,  who 
took  possession.  In  an  ejectment  brought  af^ainst  them  by  B.,  as  vendee  of 
the  interest  bought  at  sheriff's  sale,  it  was  Hetd^ 

That  the  sheriff's  sale  passed  to  the  purchaser  only  the  interest  of  the  heir 
after  the  payment  of  debts,  and  that  the  sale  of  the  real  estate  by  the  order 
of  the  Orphans'  Court  for  the  payment  of  debts,  vested  a  valid  title  thereto  in 
the  purchasers. 

4.  Milliken  ».  Kendig.  2  Pa.  Rep.  447,  and  Luce  v.  Snively,  4  WatU  396, 
overruled.     Swaar's  Appeal,  1  Barr  93,  commented  on  and  explained. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  ejectment,  to  November  Term  1860,  by 
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Cicero  Hasbrouck  against  Simpson  Homer,  Geo.  W.  Roberts, 
and  Richard  Easterbrook,  for  the  undivided  eighth  part  of  lot 
No.  13,  in  the  borough  of  Elizabeth,  with  the  ferry  rights  and 
appurtenances  thereto  annexed,  in  which  the  following  case  was 
stated  for  the  opinion  of  the  court : — 

On  the  4th  day  of  June  1856,  John  Walker,  Sr.,  died  intestate, 
seised  in  fee  simple  of  {inter  alia)  the  entirety  of  the  land  and 
premises  described  in  the  writ,  leaving  no  widow,^  but  leaving 
eight  children  him  surviving,  of  whom  Samuel  Walker  was  one. 

On  October  18th  1866,  judgment  was  recovered  in  the  District 
Court  of  Allegheny  county,  in  No.  474,  November  Term  1856, 
against  said  Samuel  Walker,  in  favour  of  James,  Kent  &  Santee, 
for  8776.89,  and  costs. 

On  the  10th  day  of  April  1858,  on  the  prcectpe  of  Robert  Ar- 
thurs, as  attorney  of  said  James,  Kent  &  Santee,  a  fieri  facias 
was  issued  thereon  to  No.  369,  of  April  Term  1858,  on  which  a 
levy  was  made  on  said  Samuel  Walker's  interest  in  the  real  estate 
of  intestate ;  inquisition  and  condemnation  thereof  was  had ;  a 
venditioni  exponas  thereon  issued  to  No.  274,  July  Term  1868, 
and  the  right,  title,  interest,  and  claim  of  Samuel  Walker  in  the 
property  in  question,  and  in  six  other  pieces  or  lots  of  said  land, 
was  sold  by  the  sheriff  to  said  Robert  Arthurs  for  J67,  on  tho 
81st  of  July  1858,  and  a  sheriff's  deed  therefor  acknowledged 
in  open  court,  August  28th  1858,  and  recorded.  The  money 
arising  from  said  sale  having  been  paid  into  court,  an  auditor 
was  appointed  on  the  24th  day  of  July  1860,  to  distribute  the 
same,  upon  whose  report,  made  September  2d  1860,  the  balance, 
after  payment  of  costs,  was  appropriated  to  a  judgment  of  David 
Spering  &  Co.  v.  John  Walker,  Sr.,  obtained  against  the  defend- 
ant in  his  lifetime,  and  the  first  lien  against  him.  There  were 
also  other  judgments  against  intestate,  which  were  liens  upon  his 
real  estate  at  the  time  of  his  death. 

On  the  19th  day  of  May  1860,  said  Robert  Arthurs  and  wife, 
by  deed  of  that  date,  recorded  in  the  recorder's  oflSce  of  said 
county,  on  the  22d  May  1860,  conveyed  tho  land  and  premises 
described  in  the  writ  (with  the  residue  of  the  lands  described  in 
said  sheriff's  deed)  to  Cicero  Hasbrouck,  the  plaintiff,  for  the 
sum  of  $200. 

At  the  Orphans'  Court  sale,  in  No.  Ill,  March  Term  1860, 
hereinafter  related,  the  following  notice  was  read : — 

"  Notice  to  Bidders. — All  persons  are  hereby  notified  that  I 
have  purchased  the  one  undivided  eighth  part  of  the  real  estate 
.  now  offering  for  sale  as  the  property  of  John  Walker,  Sr.,  de- 
ceased (except  lot  No.  69).  That  said  one-eighth  part  was  sold 
at  sheriff's  sale  to  Robert  Arthurs,  Esq.,  and  conveyed  by  she- 
riff's deed  to  him,  acknowledged  August  28th  1858,  and  by  him 
conveyed  to  me  by  deed.     That  said  deeds  are  of  record  in  this 
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county,  and  that  I  claim  said  one-eighth  part  of  the  several  lots 
now  offered  (except  No.  69),  and  shall  claim  the  same  notwith- 
standing this  sale. 

"  C.  Habbrouck. 
"May  25th  1860." 

From  the  time  of  the  sheriff's  sale  to  the  date  of  the  deed  to 
C.  Hasbrouck,  Robert  Arthurs,  Esq.,  was  in  perception  of  the 
one-eighth  of  the  rents  of  said  real  estate. 

On  1st  November  1856,  at  No.  70,  October  Term  1856,  Robert 
C.  Walker,  administrator  of  John  Walker,  Sr.,  presented  his 
petition  to  the  Orphans'  Court  of  said  county,  showing  that  the 
personal  estate  of  his  intestate  was  insufficient  for  the  payment 
of  his  debts,  and  praying  an  order  to  make  sale  of  his  real  estate 
for  that  purpose,  and  the  court  made  such  order,  in  pursuance 
whereof  all  said  real  estate  was  sold  on  8th  December  1856, 
which  sale,  on  report  thereof,  made  17th  January  1857,  was  con- 
firmed nisu  To  this  exceptions  were  filed,  inter  alia^  by  Robert 
Arthurs,  as  attorney  for  James,  Kent  k  Santee,  judgment-credit- 
ors of  Samuel  Walker,  being  the  first  liens  on  his  interest  in  his 
father's  estate,  and  on  the  29th  day  of  Julv  1857,  the  court 
made  a  decree  sustaining  the  exceptions,  and  setting  aside  all 
the  proceedings,  at  the  cost  of  the  administrator.  From  this 
decree  the  administrator  took  an  appeal  to  the  Supreme  Court, 
which  was  argued  by  Hamilton  and  Morri$on,  for  appellants,  and 
Robert  ArthurSj  for  James,  Kent  &  Santee,  as  appellees ;  and 
the  court  affirmed  the  decree  of  the  Orphans'  Court,  except  as 
to  costs :  Pro  ut  Walker's  Appeal,  1  Grant's  Cases. 

On  17th  October  1857,  Robert  Arthurs,  as  attorney  aforesaid, 
presented  a  petition  to  the  Orphans'  Court,  reciting  the  proceed- 
ings in  No.  70,  October  Term  1856,  and  praying  citation  to  R. 
0.  Walker,  the  administrator,  returnable  to  21st  November  1857, 
to  show  cause  why  he  should  not  be  removed,  and  another  ad- 
ministrator appointed  in  his  stead. 

On  the  9th  day  of  April  1858,  the  court  made  an  order  grant- 
ing said  prayer,  removing  said  R.  C.  Walker,  as  administrator, 
And  directing  the  register  to  appoint  another ;  but  no  other  was 
appointed  until  after  the  acknowledgment  of  the  sheriff's  deed 
to  Robert  Arthurs,  as  aforesaid,  nor  until  22d  November  1859 ; 
«11  the  heirs  having,  in  the  mean  time,  successively  and  at  con- 
siderable intervals,  renounced  their  rights  to  administration. 

On  the  28th  day  of  April  1860,  the  Orphans'  Court  made  an 
order,  authorizing  John  Patterson,  who  had  been  appointed  ad- 
ministrator of  said  intestate,  in  room  of  R.  C.  Walker,  removed 
as  aforesaid,  to  sell  all  the  real  estate  of  intestate  for  the  pay- 
ment of  his  debts,  in  pursuance  whereof  the  same  was  sold  on 
the  25th  day  of  May  1860,  the  entirety  of  the  lot  and  premises 
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in  question  to  Horner  &  Roberts,  for  $3000,  and  the  other  pro- 
perty included  in  the  deed  of  Arthurs  for  J2825.  This  sale  was 
duly  confirmed  by  the  court  on  the  23d  of  June  1860,  and  a  deed 
therefor  executed  and  delivered  by  said  administrator  to  Horner 
&  Roberts,  under  which  they  (and  the  other  defendant  as  their 
tenant)  took  possession  of  the  land,  and  were  in  exclusive  pos- 
session thereof  at  the  time  of  the  institution  of  this  suit. 

The  whole  net  proceeds  of  this  sale  were  distributed  by  order 
of  the  court  to  the  judgment  liens  against  John  Walker,  Sr.,  in 
the  order  of  their  precedence,  leaving  unsatisfied  of  them  over 
$6000,  and  there  was  nothing  left  for  his  heirs. 

If  the  court  be  of  opinion  that  the  plaintiff  is  entitled  in  law 
to  recover,  then  judgment  to  be  entered  for  the  plaintiff  for  the 
premises  described  in  the  writ,  with  six  cents  damages  and  costs ; 
but  if  not,  then  judgment  to  be  entered  for  the  defendants,  with 
costs.  Each  of  the  parties  reserving  the  right  to  sue  out  a  writ 
of  error  therein. 

The  court  below,  on  hearing  the  case,  entered  judgment  for 
the  plaintiff.  The  case  was  thereupon  removed  into  this  court 
by  the  defendants,  where  the  entering  of  judgment  for  plaintiff, 
and  the  refusal  of  the  court  below  to  enter  judgment  for  the 
defendants  on  the  case  stated,  were  assigned  for  error. 

Hamilton  and  AcheBon^  for  plaintiffs  in  error. — It  was  the  mani- 
fest intention  of  the  legislature,  in  the  Acts  of  29th  March  1882, 
and  24th  February  1834,  and  the  supplements  thereto,  to  invest 
the  Orphans'  Court  with  the  exclusive  administration  of  the 
estates,  real  and  personal,  of  decedents:  Kittera's  Estate,  5 
Harris  422 ;  Whitesides  v-  Whitesides,  8  Id.  473 ;  Black's  Ex- 
ecutors  v.  Black's  Executors,  10  Casey  357 ;  Ashford  v.  Ewing, 
1  Id.  213. 

As  respects  the  conversion  of  the  real  estate  of  a  decedent 
into  money  for  the  payment  of  his  debts,  the  Acts  of  1832  and 
1834  devise  a  complete  system — a  system  which  excludes  the 
interference  of  the  common  law  tribunals,  where  the  Orphans' 
Court  has  taken  jurisdiction. 

We  submit  that  the  doctrine  contended  for  by  the  other  side, 
and  sanctioned  by  the  court  below,  is  subversive  of  the  whole 
Orphans*  Court  system  for  the  administration  of  the  real  assets 
of  a  decedent.  In  vain  did  the  legislature  enact  the  35th  section 
of  the  Act  of  1834,  if  the  decision  of  the  court  below  be  correct. 
There  is  no  authority  anywhere  to  stay  an  execution  against  the 
heir,  and  the  sale  and  administration  of  the  real  estate  of  the 
decedent  is  thus  taken  out  of  the  hands  of  the  Orphans'  Court. 

Again :  the  administrator  cannot  be  compelled  to  make  distri- 
bution of  the  personal  estate  until  one  year  after  the  granting 
of  administration.     But,  according  to  the  decision  of  tne  court 
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below,  upon  an  execution  against  the  heir,  the  whole  real  estate 
of  the  intestate  may  be  swept  away  within  a  month  after  his 
decease,  and  that,  too,  before  letters  of  administration  have 
issued. 

Moreover,  the  heir  oftentimes  bears  a  different  name  from  the 
ancestor,  and  the  public  advertisement  of  the  sale  of  the  estate 
of  the  former  would  afford  no  sufficient  notice  to  the  creditors  of 
the  deceased. 

Again:  All  recognise  the  importance  of  selling  land  as  an 
entirety.  Thus  sola,  it  always  yields  a  better  price  than  when 
disposed  of  in  undivided  shares.  But  the  interests  of  both  heirs 
and  creditors  are  liable  to  be  jeopardized  if  the  decedent's  real 
estate  may  be  converted  into  money  by.  piecemeal,  upon  as  many 
different  executions  against  undiviaed  shares  as  there  are  heirs. 

To  defeat  the  title  of  the  plaintiffs  in  error  the  defendant  relies 
on  the  cases  of  Milliken  v.  Kendig,  2  Penna.  R.  477,  and  Luce 
V.  Snively,  4  Watts  396.  These  cases  arose  prior  to  the  Acts  of 
1832  ana  1834,  at  a  time  when  our  Orphans'  Court  system  was 
yet  in  its  infancy,  and  they  do  not  rule  a  case  arising  since  the 
passage  of  said  acts.  Besides,  there  is  such  a  marked  difference 
between  the  Intestate  Act  of  19th  April  1794,  under  which  Mil- 
liken  V.  Kendig  and  Luce  v.  Snively  were  decided,  and  the  intes- 
tate Act  of  8th  April  1833,  which  governs  this  case,  as  to  justify 
a  different  ruling. 

Undoubtedly  under  the  Intestate  Act  of  1833,  upon  the  death 
of  the  ancestor  intestate,  his  real  estate  descends  to  and  vests  in 
the  heir.  But  the  interest  of  the  heir  is  not  absolute^  but  contiri' 
gent  He  takes,  in  the  language  of  the  act,  "  all  that  remain$ 
after  payment  of  all  just  debts  and  legal  charges.'*  Lands  being 
assets  for  payment  of  debts,  the  estate  of  the  heir  is  liable  to  be 
divested.  When  a  judgment-creditor  of  the  heir  levies  upon  and 
sells  the  right,  title,  interest,  and  claim  of  the  heir,  the  purchaser 
acquires  such  contingent  interest^  and  nothing  more.  He  takes 
the  same  estate  as  he  would  upon  purchase  from  the  heir. 

If  it  be  said  that  "judicial  sales  divest  all  liens,"  we  answer 
that  this  is  by  no  means  a  universal  rule.  It  has  many  excep- 
tions :  In  re  McKenzie's  Appropriation,  3  Barr  156 ;  Mix  v. 
Ackla,  7  Watts  816 ;  Swaar's  Appeal,  1  Barr  92.  The  case  of 
Parr  v.  Bouzer,  16  S.  k  R.  309,  seems  directly  to  rule  the  ques- 
tion under  consideration  in  favour  of  plaintiffs  in  error. 

We  submit  that  by  virtue  of  the  proceedings  at  No.  70,  Octo- 
ber Term  1856,  In  re  petition  for  the  sale  of  the  real  estate  of 
John  Walker,  Sr,,  deceased,  commenced  November  1st  1856,  the 
Orphans'  Court  acquired  exclusive  jurisdiction  over  the  lands  of 
decedent  for  purposes  of  conversion.  That  jurisdiction  was  not 
ousted  by  the  subsequent  proceedings  in  the  District  Court  against 
Samuel  Walker,  at  the  suit  of  James,  Kent  &  Santee.    It  is  true, 
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the  first  Orphans'  Court  sale  was  set  aside,  and  that  order  wad 
affirmed  by  this  court.  But  subsequently  the  Orphans'  Court 
made  an  order  directing  John  Patterson,  the  administrator  de 
bonis  non  of  John  Walker,  Sr.,  to  sell  said  real  estate  for  pay- 
ment of  debts,  and  this  must  be  regarded  as  a  continuation  of 
the  original  proceedings.  In  this  view  the  title  of  the  plaintiffs 
in  error  dates  back  to  November  1st  1856,  and  must  prevail 
against  that  of  defendant  in  error. 

Thomas  Uwing,  for  defendant  in  error. — The  proceedings  in 
the  Orphans*  Court  prior  to  the  sheriff's  sale  are  wholly  irrele- 
vant. All  the  proceedings  were  set  aside  and  formally  decreed 
to  be  null  and  voidy  and  that  decree  was  affirmed  by  the  Supreme 
Court :  Walker's  Appeal,  1  Grant's  Cases  431. 

The  sole  question  is  tliis :  Does  a  regular  sheriff's  sale  of  the 
real  estate  of  an  heir,  over  two  years  after  the  death  of  the 
ancestor,  divest  the  lien  of  the  debts  of  the  ancestor  ?  or,  in 
other  words,  does  the  purchaser  at  such  sale  take  the  land  dis- 
charged of  the  lien  of  the  debts  of  the  ancestor  7 

The  interest  which  Samuel  Walker  took  in  the  real  estate  of 
his  deceased  father  was  an  estate  in  fee  simple,  subject  to  the 
lien  of  the  debts  of  his  father. 

The  Act  of  June  16th  1886,  §  66,  Purd.  Dig.,  p.  840,  §  73, 
says  that  the  purchaser  at  sheriff's  sale,  his  heirs  and  assigns, 
shall  quietly  and  peaceably  hold  the  land  sold,  ^^  as  fully  and 
amply,  and  for  such  estate  and  estates^  and  under  the  same  rents 
and  services  as  he  or  they  for  whose  debt  or  duty  the  same 
shall  be  sold,  could  or  ought  to  do  at  or  before  the  taking  thereof 
in  execution." 

Now,  the  Act  of  1794  and  the  Act  of  1884  both  call  the  debts 
of  the  ancestor  a  lien  on  the  estate  of  the  heir,  and  no  one  will 
pretend  that  they  are  either  '^renC'  or  ^*^  service.*'  Then,  by  a 
fair  construction  of  the  statute,  when  Robert  Arthurs  purchased 
the  interest  of  Samuel  Walker  in  the  real  estate  in  question,  he 
took  an  estate  in  fee  simple,  discharged  of  all  liens.  Such  was 
the  construction  of  the  Supreme  Court  on  the  statutes  of  1700 
and  1705.  And  the  Act  of  1836  is  but  a  condensation  of  those 
acts :  Pros.  Corp.  v.  Wallace,  3  Rawle  109, 141. 

The  policy  of  the  law  in  Pennsylvania  has  been,  from  the  first, 
to  make  a  judicial  sale  of  land  vest  a  complete  title  in  the  pur- 
chaser free  from  all  encumbrances :  Loomis's  Appeal,  10  Harris 
316 ;  Barnet  v.  Washabaugh,  16  S.  &  R.  412 ;  Commonwealth  v. 
Alexander,  14  S.  k  R.  257 ;  Milliken  v.  Kendig,  2  Penna.  Rep. 
477 ;  Graff  v.  Smith,  1  Dallas  605 ;  Luce  v.  Snively,  4  Watts 
896. 

The  sheriff's  sale  to  Robert  Arthurs  was  fair,  open,  and  regu- 
lar in  all  the  proceedings,  and  there  is  no  room  u)r  pretence  or 
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allegation  that  there  was  any  understanding  or  expectation  that 
he  took  snhiect  to  any  liens,  and  had  there  been,  it  would  not 
affect  Mr.  Hasbrouck  purchasing  without  notice. 

The  cases  cited  by  the  plaintiff  in  error  are  all  cases  in  which 
the  lien  was  saved  either  by  statutory  provision  or  by  some  fixed 
lien  intervening.  In  Swaar's  Appeal,  1  Barr  92,  the  case  of  Luce 
V.  Snively  is  expressly  recognised  by  the  court  as  the  existing 
law.  Parr  v.  Bouzer,  16  S.  &  £.  309,  shows  that  the  land  was 
charged  with  an  annuity  for  the  life  of  the  widow ;  and  this, 
beine  a  permanent  lien,  not  divested  bv  a  sheriff's  sale  against 
the  devisee,  preserved  all  prior  liens,  thus  proving  the  rule  by 
one  of  its  established  exceptions.  And  there  the  proceeds  of 
the  sheriff's  sale  had  been  applied  to  the  debts  of  the  devisee. 
There  were  also  other  circumstances  in  that  case  different  from 
the  present. 

The  first  section  of  the  Act  of  April  8th  1833  is  but  a  con- 
densation of  the  third  and  part  of  the  second  sections  of  the 
Act  of,  1794 ;  and  within  a  year  of  the  passage  of  the  Act  of 
1833,  we  have  a  legislative  construction  of  the  character  of  the 
debts  of  the  decedent,  in  regard  to  the  real  estate  in  the  hands 
of  his  heirs :  ^^  No  debts  of  a  decedent,  except  they  be  secured 
by  mortgage  or  judgment,  shall  remain  a  lien  on  the  real  estate 
of  such  decedent,  longer  than  five  years,  Ac."  In  1794-97  and 
in  1834,  they  are  aliKe  but  a  lien.  See  Simpson  v.  Kelso,  8 
Watts  252 ;  McCoy  v.  Scott,  2  Rawle  222 ;  Adams  v.  Adams,  4 
Watts  163;  Swartz's  Estate,  2  Harris. 

The  heir  takes  an  absolute,  not  a  ^^  contingent"  estate,  at  the 
instant  of  the  ancestor's  death,  subject  to  the  lien  of  the  ances- 
tor's debts.  So,  if  A.  purchase  land  from  B.,  against  whom 
there  is  a  judgment,  A.'s  estate  is  liable  to  be  divested  by  a  sale 
for  B.'s  debt.  The  estate  of  the  heir  by  descent  is  as  absolute 
as  that  of  the  purchaser ;  both  are  alike  liable  to  be  divested, 
by  a  sale  for  the  debt  of  the  former  owner.  So,  also,  the  judg- 
ment against  the  former  owner  is  liable  to  be  divested,  by  a  sale 
on  a  judgment  against  the  subsequent  owner,  and  it  is  no  objec-^ 
tion  that  the  former  owner  is  not  named  in  the  proceedings. 

That  the  Orphans'  Court  has  exclusive  jurisdiction  in  the  set- 
tlement of  decedents'  estates,  no  one  disputed ;  but  that  an  Or- 
phans' Court  sale  is  the  only  way  in  which  the  land  of  a  decedent 
can  be  converted  into  money,  and  the  liens  upon  it  discharged 
and  paid,  is  denied.  The  33d  section  of  the  Act  of  24th  Feb- 
ruary 1834  recognises  a  sale  on  an  execution,  and  directs  that 
the  balance  of  proceeds,  after  paying  lien$  of  record,  shall  be 
paid  over  to  the  administrator  for  distribution. 

Here  the  lien-creditors  of  the  ancestor  have  received  the  pro- 
ceeds of  the  sheriff's  sale  of  the  land  in  question,  sold  in  the 
hands  of  the  heir,  and  are  not  here  to  question  the  title  of  the 
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purchaser  under  that  sale.  Their  judgments  being  the  first  lien 
upon  the  property  sold,  thej  had  the  right  to  come  upon  the 
fund,  whether  it  be  large  or  small.  It  has  been  decreed  to  them, 
and  that  decree  is  now  final. 

The  purchaser  at  the  second  sale,  with  actual  notice  of  the 
first,  has  no  equity  here ;  he  is  not  a  creditor.  The  uniform 
current  of  decisions  in  this  state,  establishing  the  doctrine  that 
a  judicial  sale  divests  the  liens  against  all  former  owners,  has 
become  a  rule  of  property  too  firmly  established  to  be  overturned. 
The  few  exceptions  to  this  rule  chiefly  (created  by  statute)  are 
well  defined. 

If  all  lands  held  by  descent  or  devise,  when  sold  at  sheriff's 
sale  on  a  judgment  against  the  owner,  pass  subject  to  the  debts 
of  the  decedent,  there  would  be  no  safety  for  purchasers,  and 
none  would  be  found  to  buy.  The  interest  of  creditors  and 
debtors  alike  requires  that  the  land  should  bring  its  full  value, 
and  that  the  lien-creditors  should  be  paid  out  of  the  proceeds. 

Two  judicial  sales  should  not  be  required  to  convert  the  land 
into  money,  when  one  is  sufficient.  And  if  the  creditors  of  a 
decedent  stand  by  and  see  the  land  sold  at  sheriff's  sale,  in  the 
hands  of  the  heir,  without  objection,  and  the  proceeds  are  applied 
first  to  their  liens,  they  should  not  afterwards  be  allowed  to  dis- 

Eute  the  title  of  the  purchaser,  after  taking  his  money,  and  after 
e  has  obtained  a  deed.     Their  time  to  object  is  before  the  sale 
is  confirmed  by  the  acknowledgment  of  the  sheriff's  deed. 

Much  less  should  a  purchaser  at  a  second  sale,  with  notice  of 
the  first,  be  allowed  to  complain,  where  the  creditors  do  not. 
Purchasers  at  a  fair,  public,  judicial  sale,  trust  to  the  law  as 
expounded  by  the  courts,  and  those  who  purchase  in  turn  from 
them,  pay  their  money  upon  the  faith  of  the  adjudications  and 
decrees  of  the  courts. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Woodward,  J, — Anciently  when  a  man  died  in  England  with- 
out making  any  disposition  of  his  testable  goods,  the  King,  as 
parem  patrioB,  used  to  seize  the  goods  to  the  intent  that  they 
should  be  preserved  and  disposed  of  for  the  burial  of  the  de- 
ceased, the  payment  of  his  debts,  and  to  advance  his  wife  and 
children,  if  he  had  any,  and  if  not,  those  of  his  blood.  This 
royal  prerogative,  granted  sometimes  to  lords  of  manors,  was 
invested  finally  in  the  prelates  of  the  church,  for  it  was  said  none 
could  be  found  more  fit  to  have  such  care  and  charge  of  the  goods 
of  the  deceased  than  the  ordinary,  who  all  his  life  had  the  cure 
and  charge  of  his  soul.  By  Statute  of  Westminster  2,  18  Edw. 
1,  c.  19,  it  was  enacted  that  the  ordinary  should  be  bound  to 
pay  the  debts  of  the  intestate,  as  far  as  his  goods  extended,  in 
the  same  manner  that  executors  were  bound  in  case  the  deceased 
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left  a  will ;  and  in  Snelling*s  Case,  5  Rep.  82,  it  was  resolved 
that  if  the  ordinary  took  the  goods  into  possession  he  was 
chargeable  with  the  debts  of  the  intestate  at  common  law,  and 
that  the  above  statute  was  only  in  affirmance  of  the  common  law. 
The  reBiduurHf  after  payment  of  debts,  remained  still  in  the 
hands  of  the  ordinary,  to  be  applied  to  whatever  purposes  his 
conscience  should  approve.  Whether  it  should  go  to  support  the 
children  of  the  decedent,  or  be  applied  to  the  pious  uses  of  the 
church,  or  swell  the  revenues  of  the  ordinary  himself,  depended 
on  his  will  and  pleasure.  The  flagrant  abuses  of  this  power  led 
to  the  statute  31  Edw.  8,  c.  11,  which  required  the  ordinaries 
to  depute  the  next  and  most  lawful  friends  of  the  dead  person 
intestate,  to  administer  his  goods.  This  is  the  origin  of  adminis- 
trators as  they  stand  in  England  to  this  day.  They  are  the 
deputies  of  the  ordinary,  and  accountable  to  him  in  the  spiritual 
courts  for  the  execution  of  their  trust :  Henloe's  Case,  9  Co.  38 ; 
Plowden's  Com.  277 ;  Marriet  v.  Marriet,  1  Strange  661 ;  1  Wil- 
liams* Executors  350 ;  2  Bl.  496,  515. 

It  was  not  until  the  statute  of  22  and  23  Car.  2.  c.  10,  that 
the  surplusage  of  intestates*  estates  (except  of  feme$  covert^ 
which  were  left  as  at  common  law)  were  required  to  be  dis- 
tributed among  the  next  of  kin,  according  to  fixed  rules.  Thus 
it  is  seen  that  the  ri^ht  of  creditors  to  be  paid  out  of  a  decedent's 
goods  was  recognised,  both  at  common  law  and  by  statute,  long 
before  the  right  of  succession  was  secured  to  his  children  and 
kindred.  But  real  estate  was  never  treated  in  England  as  assets 
for  payment  of  debts,  and  was  not  subject  to  administration 
either  by  the  ordinary  or  his  appointees. 

In  Pennsylvania,  however,  it  was  provided  by  the  laws  agreed 
upon  the  very  year  of  the  royal  charter  to  Penn,  that  all  lands 
and  goods  should  be  liable  for  debts — marking  thus  not  only  a 
wide  departure  from  the  example  of  our  ancestors,  but  a  fixed 
determination  of  the  Founder  of  Pennsylvania  that  the  right  of 
succession  to  real  as  well  as  personal  property  should  wait  on  the 
superior  rights  of  creditors.  A  variety  of  laws  were  made  prior 
to  1700  to  regulate  intestates*  estates,  and  to  fix  the  course  of 
descent  and  distribution,  a  summary  of  which  may  be  seen  in  the 
note  to  3  Smith's  Laws  153,  but  they  all  kept  in  view  the 
paramount  right  of  creditors,  and  made  distribution  among 
kindred  of  only  the  reiiduumy  whether  of  real  estate  or  personal 
goods,  that  should  remain  after  creditors  were  paid.  The  188th 
bw,  passed  in  May  1688  (3  Smith*s  Laws  54),  provides  ^'  that 
any  person  who  died  intestate,  being  owner  of  lands,  and  who 
hath  left  or  shall  leave  issue,  it  shall  be  lawful  for  the  Court  of 
Orphans,  with  the  approbation  of  the  governor  and  council,  to 
empower  the  widow  or  administrator,  in  case  of  considerable 
debts,  charge  of  child  or  children,  to  make  sale  of  such  part  of 
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said  land  as  the  council  and  court  may  judge  meet."  Thus  one 
hundred  and  seventy-five  years  ago  we  find  provision  made  for 
sale  of  decedent's  lands  to  pay  his  debts  if  ^'  considerable^**  which 
word  meant,  I  suppose,  that  they  should  be  more  than  his  per- 
sonal estate  was  able  to  pay.  In  that  old  statute  was  the  root 
of  our  Orphans*  Court  planted.  The  idea  was  taken  from  the 
Court  of  Orphans  of  the  city  of  London,  which  had  the  care  and 
guardianship  of  children  of  deceased  citizens  of  London  in  their 
minority,  and  could  compel  executors  and  guardians  to  file 
inventories,  and  give  securities  for  their  estates:  Wimmer*s 
Appeal,  1  Whart.  102 ;  Hood  on  Executors  100.  The  Court  of 
Orphans  was  one  of  the  privileges  of  that  free  city ;  and  that  the 
people  of  Pennsylvania  might  enjoy  the  same  protection,  it  was 
transplanted  into  our  law,  at  first  without  any  change  of  name, 
but  afterwards  called  the  Orphans'  Court.  The  beginnings  of 
this  court  were  feeble.  But  it  grew  in  importance  with  the  in- 
crease of  wealth  and  population,  was  recognised  in  our  Constitu- 
tion of  1776,  and  in  each  of  our  subsequent  constitutions,  and 
has  been  the  subject  of  innumerable  Acts  of  Assembly.  What 
confusion  and  embarrassment  had  resulted  out  of  the  multitudi- 
nous and  ill-digested  legislation,  touching  this  most  important 
court,  may  be  inferred  from  what  Judge  Duncan  was  forced  to 
say  in  1824  in  McPherson  v.  Cunliffe,  11  S.  &  R.  432:  "Nothing 
so  much  requires  legislative  attention  as  the  proceedings  of  the 
Orphans'  Court,  for  so  sure  as  we  descend  into  our  graves  so 
sure  into  this  court  we  must  come ;  and  the  man  would  be  a 
public  benefactor  who  would  devise  set  forms  and  furnish  direc- 
tions in  conducting  the  vast  business  in  these  courts,  where  every 
day  finds  so  deplorable  a  system  of  confusion."  The  codifiers 
of  our  civil  code  were  required  by  the  legislature  to  take  up  this 
subject  first,  and  they  felt  very  sensibly  the  difiiculties  of  their 
task.  "The  peculiar  structure  of  the  court,"  say  they,  "its 
extensive  but  ill-defined  sphere  of  jurisdiction,  the  magnitude  of 
the  interests  upon  which  it  operates,  the  uncertainty  of  the  code 
of  law  by  which  it  is  regulated,  and  its  equally  uncertain  and 
insufficient  practice  and  process,  serve  to  surround  with  difficul- 
ties every  attempt  to  frame  a  regular  system  for  it." 

They  did,  however,  lay  the  foundations  of  a  veyy  regular 
system  in  a  bill  which  they  reported  and  the  legislature  passed^ 
and  which  has  ever  since  been  known  as  our  Orphans'  Court  Law 
of  1832.  Two  years  subsequently  the  Act  of  14th  of  April  1834 
was  passed,  more  fully  defining  and  more  completely  system- 
atizing the  powers  of  the  court.  The  first  of  these  enactments 
continued  to  the  Orphans'  Court,  under  proper  regulations,  the 
power  to  decree  a  sale  of  decedent's  lands  for  the  payment  of 
debts — the  latter  to  make  "distribution  of  the  assets  and  sur* 
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plnsage  of  the  estates  of  decedents,  after  settlement  of  adminis- 
tration accounts,  amon^  creditors  and  others  interested." 

The  power  of  the  ordinary  to  appoint  executors  and  adminis- 
trators was  transferred  to  a  register,  in  pursuance  of  the  laws 
agreed  upon  in  England,  and  we  have  retained  that  oflSoer  with 
enlarged  and  regulated  powers,  but  the  accounts  of  his  appointees 
are  finally  adjusted  in  the  Orphans'  Court,  where  jurisdiction 
over  executors  and  administrators  lasts  from  the  moment  of  their 
appointment  by  the  register  until  they  are  discharged  after  final 
and  satisfactory  settlement. 

From  this  brief  glance  at  the  history  of  our  Orphans'  Court, 
it  will  be  seen  how  we  enforce  the  principle,  never  lost  sight  of 
in  our  jurisprudence,  that  the  lands  of  a  decedent,  like  his  goods, 
are  assets  for  payment  of  his  debts,  and  that  the  right  of  succes- 
sion has  respect  only  to  so  much  of  his  estate  as  remains  after 
debts  have  been  paid.  When  a  man  dies  in  Pennsylvania,  his 
estate,  real  and  personal,  comes  within  the  jurisdiction  of  the 
Orphans'  Court,  to  be  administered,  first  of  all,  for  the  benefit 
of  creditors,  and  next  for  legatees,  devisees,  and  heirs.  If  he 
die  without  creditors,  and  dispose  of  his  estate  by  will,  we  do  not 
realize  the  relation  which  the  court  bears  to  his  estate,  because 
its  powers  are  rarely  invoked ;  but  if  he  die  intestate  and  in- 
debted, we  see  at  once  how  the  machinery  of  the  Orphans'  Court 
is  adapted  to  the  administration.  We  usually  define  an  heir  to 
be  one  on  whom  the  law  casts  the  estate  at  the  death  of  the 
ancestor,  but  with  us  the  estate  is  cast  subject  to  the  jurisdiction 
of  the  Orphans'  Court.  The  personal  estate  is  indeed  the  pri- 
mary fund  for  payment  of  debts,  but  the  real  estate  is  as  truly 
assets  for  this  purpose  as  the  personalty,  though  not  to  be  first 
appropriated,  and  both  realty  and  personalty  are  committed  to 
the  jurisdiction  of  the  Orphans*  Court.  Heirs  are  thus  postponed 
to  creditors,  and  must  wait  a  year  for  administration.  If  it  be 
said,  as  for  some  purposes  it  is  correct  to  say,  that  the  estate 
vests  in  the  heir  directly  the  ancestor  dies,  it  must  be  understood 
to  be  a  contingent  interest,  defeasible  in  behalf  of  creditors. 
What  really  vests  in  the  heir  is  a  title  to  the  residuumy  or,  in  the 
language  of  our  Act  of  1834,  the  "  surplusage"  of  the  estate. 
This  is  what  the  law  casts  on  the  heir.  It  can  be  nothing  else 
consistently  with  our  system  of  administration  and  distribution. 

When,  on  the  4th  day  of  June  1856,  John  Walker,  Sr.,  died 
intestate  and  indebted,  his  personal  estate  was  committed  by 
operation  of  law  to  his  administrator,  in  trust,  primarily  for 
creditors,  and  his  real  estate  descended  to  his  eight  heirs,  subject 
to  the  jurisdiction  of  the  Orphans'  Court,  to  reclaim  it  for  pur- 
poses of  conversion  into  money  to  pay  debts  which  the  personalty 
should  prove  insufficient  to  pay.  When,  on  the  1st  of  November 
1856,  Robert  G.  Walker,  as  administrator,  presented  his  petition 
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to  the  Orphans'  Court,  showing  that  the  personal  estate  was  in* 
sufficient  to  pay  the  decedent's  debts,  and  praying  for  an  order 
to  make  sale  of  his  real  estate,  the  jurisdiction  of  the  Orphans' 
Court  attached  in  form  to  the  estate,  and  a  sale  was  decreed  and 
made.  But  the  proceedings  that  were  had,  including  the  petition 
of  the  administrator,  were  set  aside  by  the  Orphans'  Court, 
whose  decree  we  affirmed :  1  Grant  431.  Proceedings  were  not 
again  renewed  until  after  the  sheriff's  sale,  hereafter  mentioned, 

,  under  which  the  defendant  in  error  claims.  But  though  the 
jurisdiction  of  the  Orphans'  Court  which  had  attached  was  by 
its  own  judgment  detached  on  account  of  irregularities  in  the 
proceedings,  it  was  nowise  impaired  or  diminished.  It  existed 
still  as  the  only  legal  jurisdiction  entitled  to  administer  the  estate 
of  the  decedent.  The  Courts  of  Common  Pleas,  and  the  District 
Courts  of  Philadelphia  and  Allegheny  counties,  have  jurisdiction 
undoubtedly  to  convert  a  decedent's  real  estate  into  money  for 
payment  of  debts,  but  they  proceed  in  the  course  of  the  common 
law  for  the  collection  of  debts,  not  in  the  forms  of  our  statutes 
for  the  administration  of  the  debtor's  estate.  And  their  proceed- 
ings may  be  restrained  in  favour  of  the  jurisdiction  of  the 
Orphans  Court,  whilst  there  is  no  statutory  restraint  upon  the 
powers  of  the  latter  court  in  favour  of  those  of  the  Common 
Pleas  or  of  the  District  Courts.  This  is  one  of  the  striking 
changes  introduced  into  our  system  of  Orphans'  Court  proceed- 
ings by  modern  legislation.  Whatever  may  have  been  the  feeble- 
ness of  the  Orphans'  Court  originally,  however  its  powers  may 
have  been  involved  in  doubt  and  confusion  from  1683  to  183^, 
there  can  be  no  doubt  that  under  the  statutes  since  the  latter 
date  it  has  become  a  court  of  record,  with  all  the  incidents  of  a 
court  of  record  at  common  law — that  it  is  clothed  with  authority 
to  distribute  estates  of  decedents  among  ''  the  persons  entitled  to 
the  same :"  Kittera's  Estate,  5  Harris  422 — that  the  exclusive- 
ness  of  its  jurisdiction,  and  the  conclusiveness  of  its  decrees, 
have  been  placed  by  the  Acts  of  Assembly  and  by  the  decisions 
of  this  court  upon  a  foundation  which  cannot  be  shaken :  White- 
sides  v.  Whitesides,  8  Harris  474 — ^that  its  jurisdiction  within  its 
appointed  orbit  is  exclusive,  and  therefore  necessarily  as  exten- 
sive as  the  demands  of  justice :  Shallenberger's  Appeal,  9  Harris 
387 — that  it  is  possessed  of  chancery  powers,  and  can  proceed 
according  to  chancery  practice  to  make  all  such  decrees,  inter- 
locutory and  final,  as  may  be  necessary  in  the  administration  of 
its  appropriate  duties :  Black's  Executor  v.  Black's  Executor,  10 
Casey  857.     See  also  Thomas  v.  Simpson,  3  Barr  60 ;  Seider  v. 

'  Seider,  6  Wh.  208 ;  Ashford  v.  Ewing,  1  Casey  216. 

No  diligent  student  of  the  various  Acts  of  Assembly  since 
1882,  and  of  the  adjudications  above  named,  can  fail  to  see  that 
the  codifiers  marked  a  distinct  era  in  the  history  of  the  Orphans' 
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Court,  and  lifted  it  to  the  dignity  of  a  first-class  tribnnal ;  and 
that  inheritance  in  Pennsylvania,  where  the  decedent  dies  intes- 
tate and  in  debt,  is  limited  to  the  '^  surplusage"  of  the  estate 
after  the  debts  are  paid,  and  does  really  vest,  for  any  practical 
and  available  purpose,  in  nothing  more  than  that  surplusage. 
If  this  were  not  so,  a  sheriff's  sale  on  a  judgment  against  an 
only  heir,  after  descent  cast,  would  take  away  the  estate  wholly 
from  the  creditors  of  the  ancestor,  and  give  it  to  the  creditors 
of  the  heir.  In  other  words,  the  principle  that  lands  of  a  dece- 
dent are  assets  for  payment  of  debts  would  be  eradicated  from 
the  foundations  of  our  jurisprudence,  in  which  it  was  implanted 
by  the  hand  of  Penn  himself.  And  it  is  no  answer  that  the  pro- 
ceeds of  a  sheriff's  sale  would  be  distributable  among  the  credit- 
ors of  the  ancestor ;  for  first  it  is  doubtful  whether  they  would 
be  entitled  to  proceeds  as  against  judgment-creditors  of  the  heir ; 
but  if  they  would,  this  is  not  the  mode  of  conversion  which  the 
law  has  provided  for  them.  A  sale  by  the  Orphans'  Court  has 
many  advantages  over  a  sheriff's  sale  on  execution  process,  and 
creditors  have  a  right  to  insist  on  the  legal,  which  is  the  most 
beneficial  form  of  conversion. 

The  judgment  of  James,  Kent  k  Santee,  entered  arainst  Sam- 
uel Walker  on  the  18th  of  October  1856,  bound  his  possible 
interest  in  the  surplus  of  his  father's  estate,  and  the  sheriff's  sale 
passed  that  interest  to  Arthurs,  the  purchaser,  as  fully  as  Samuel 
held  it.  Let  it  be  observed  at  this  point  that  these  creditors 
could  not  be  restrained  from  making  this  sale.  Had  they  been 
creditors  of  the  decedent,  and  having  obtained  judgment  against 
him  or  his  personal  representative,  had  they  proceeded  to  levy 
on  the  same  land  as  his  estate,  the  35th  section  of  the  Act  of 
24th  of  February  1834,  Purdon  200,  would  have  applied  to 
them,  and  they  could  have  been  restrained  from  making  a  she- 
riff's sale,  in  order  that  the  Orphans'  Court  jurisdiction  to  make 
the  sale  might  be  maintained.  But  no  such  power  of  restraint 
extended  to  a  sheriff's  sale  of  the  interest  of  the  heir  ?  Why  ? 
It  may  be  answered,  because  the  statute  does  not  so  provide. 
But  I  press  the  question :  why  did  not  the  codifiers  and  the  legis- 
lature make  the  statute  broad  enough  to  restrain  such  a  sheriff's 
sale,  as  well  as  a  sheriff's  sale  on  process  against  the  personal 
representative  ?  The  answer  is  obvious :  they  meant  to  protect 
only  the  estate  of  the  decedent,  and  they  understood  very  well 
that  that  could  not  be  exposed  to  a  sheriff's  sale  on  process 
against  the  heir.  The  35th,  36th,  and  37th  sections  of  this  act 
were  new  and  most  important  provisions.  They  were  designed 
to  commit  the  real  estates  of  decedents  to  the  Orphans'  Court 
for  conversion.  The  codifiers  said :  "  We  think  that  concurrent 
jurisdiction  on  subjects  of  this  nature  is  not  desirable.  We  will 
add,"  they  said  further,  ^^  that  a  sale  of  real  estate  by  order  of 
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the  Orphans'  Court,  is  in  almost  all  cases  more  advantageous  for 
all  parties  than  a  sheriff's  sale." 

But  it  were  a  weak  invention — this  great  and  salutary  reform 
in  our  law — if  it  could  be  defeated  by  hurrying  up  a  sheriff's 
sale  against  the  heir  of  the  decedent.  If  the  decedent's  estate 
can  be  sold  on  process  against  the  heir,  then  the  system  so  care- 
fully matured  in  the  Act  of  1834  is  no  system,  and  we  are  adrift 
again  in  a  sea  of  uncertainty,  as  before  the  codifiers  laid  hand  to 
the  helm.  But  if  we  say  that  the  sheriff  sold  to  Arthurs  only 
Samuel's  contingent  interest  in  his  father's  estate,  then  the  Or- 
phans' Court  system  is  unimpaired,  and  Arthurs  took  what 
Samuel  held,  precisely  as  Samuel  held  it — subject  to  reclamation 
by  the  Orphans'  Court. 

Mr.  Arthurs  had  full  notice  that  this  land  of  the  decedent  was 
needed  for  payment  of  debts,  for  it  was  upon  his  motion,  as 
attorney  of  creditors,  that  the  first  Orphans'  Court  sale  was  set 
tiside,  and  R.  C.  Walker  turned  out  of  the  administration.  His 
levy  of  the  judgment  he  represented  against  Samuel,  made  the 
very  day  after  he  had  got  the  administrator  dismissed,  did  not 
oust  the  jurisdiction  of  the  Orphans'  Court;  and  the  sheriff's 
sale  in  pursuance  of  that  levy  gave  him  no  equities  such  as  a 
purchaser  without  notice  of  the  condition  of  the  estate  might 
imagine  himself  to  possess,  but  left  him  with  the  mere  legal  title 
to  Samuel's  defeasible  interest ;  and  when  he  conveyed  to  Has- 
brouck,  on  the  19th  of  May  1860,  after  the  Orphans'  Court  was 
again  in  motion  for  a  sale  of  the  property  as  the  estate  of  John 
Walker,  Sr.,  the  latter  took  no  more  than  Arthurs  held,  and  was 
a  purchaser  with  legal  notice  of  the  condition  of  the  title.  Has- 
brouck  has  no  equities  to  allege,  therefore,  any  more  than  Ar- 
thurs. 

But,  independently  of  all  equities,  it  is  insisted  that  the  law 
has  been  settled  in  Pennsylvania  to  be  as  claimed  by  the  plaintiff 
below;  that  the  sheriff's  sale  of  the  heirship  of  Samuel  divested 
the  title  of  his  ancestor.  If  the  law  be  so,  it  is  obvious  that 
had  Samuel  been  the  only  heir  of  his  father,  or  had  similar 
sheriff's  sales  been  had  against  each  of  the  eight  heirs,  the  Or- 
phans' Court  would  have  been  stripped  of  its  jurisdiction,  and 
the  creditors  of  the  decedent,  instead  of  enjoying  the  fruits  of 
a  regular  administration  of  their  debtor's  estate,  would  have  been 
obliged  to  content  themselves  with  such  proceeds  as  the  sheriff 
may  have  extorted  from  fragmentary  sales  of  the  several  heir- 
ships. 

Let  us  look  into  the  authorities  relied  on :  Milliken  v»  Kendig, 
decided  in  1881,  and  reported  in  2  Penna.  Rep.  477,  was  as  fol- 
lows :  Jacob  Comfort,  being  indebted  by  judgment,  died,  and  his 
real  estate  descended  to  his  children,  of  whom  Henry  Comfort 
was  one.     Judgments  were  obtained  against  Henry,  and  execu- 
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tions  issued,  which  were  levied  upon  his  interest  in  his  father *3 
estate,  which  was  subsequently  sold  and  the  proceeds  of  sale 
brought  into  Court  for  appropriation.  It  was  claimed  by  the 
creditors  of  the  father  and  son  between  whom  this  issue  was 
joined.  The  court  below  gave  the  money  to  the  creditors  of  the 
son,  a  judgment  which  the  Supreme  Court  reversed,  and  gave  it 
to  the  creditors  of  the  father. 

An  important  diversity  is  that  the  Act  of  1832  had  not  then 
been  passed,  and  the  decision  was  uninfluenced  by  that  act  and 
the  subsequent  ones  which  have  enlarged  and  defined  the  juris- 
diction of  the  Orphans'  Court.  Indeed,  Judge  Rogers,  who 
delivered  the  opinion  of  this  court,  did  not  mention  or  refer  to 
the  Orphans'  Court,  and  what  proves  conclusively  that  the  ques- 
tion which  we  are  considering  was  not  before  his  mind,  is  his 
remark  that  he  cannot  distinguish  the  case  from  that  of  Com- 
monwealth, for  use  of  Gumey's  Executors,  v.  Alexander,  14  S. 
k  R.  257 — a  case  that  had  no  touch  of  descent  or  inheritance  in 
it.  In  that  case  the  familiar  doctrine  was  affirmed  that  a  pur- 
chaser at  sheriff's  sale  under  a  judgment  does  not#ake  the  land 
subject  to  a  prior  judgment  obtained  against  a  former  owner, 
unless  it  was  sold  expressly  subject  to  such  judgment.  Chief 
Justice  Tilghman  illustratea  his  ruling  by  saying,  if  A.  obtained 
judgment  against  B.,  who  afterwards  aliens  to  C.,  A.  may  levy 
on  the  land  in  possession  of  C.  What  the  Chief  Justice  was 
contemplating  was  a  case  of  alienation  inter  vivoiy  and  not  of 
succession  to  a  decedent's  estate.  He  put,  arguendo^  the  case  of 
Nichols  V,  Postlewaite,  2  Dallas  131,  where  A.  devised  lands  to 
B.,  charged  with  legacies.  The  land  was  sold  on  judgment 
against  B.,  and  it  was  held  that  the  proceeds  of  sale  should  bo 
applied  in  the  first  place  to  the  discharge  of  legacies,  a  doctrine 
which  is  both  denied  and  reaffirmed  by  two  cases  in  16  S.  &  R. 
See  Parr  v.  Bouzer,  p.  809,  and  Barnet  v.  Washebaugh,  p.  413. 
But  neither  Judge  Tilghman,  in  ruling  Alexander's  Case,  nor 
the  judges  who  ruled  the  case  he  cited,  referred  themselves  to 
the  Orphans'  Court  law  which  prevailed  at  the  time.  And  both 
eases  were  founded  on  purchase  rather  than  inheritance,  for 
devise  is  a  form  of  purchase.  The  truth  is,  legislation  had  not 
yet  marked  out  distinctly  the  jurisdiction  of  the  Orphans'  Court 
in  converting  the  real  estate  of  decedents,  and  hence  the  princi- 
ples of  decision  found  in  such  cases  as  the  above  are  not  appli- 
cable to  a  case  that  comes  up  under  the  modern  legislation.  It 
took  some  time  to  impress  even  the  professional  mind  with  the 
fact  that  the  Orphans'  Court  Act  of  1834  had  committed  all 
remedies  for  testamentary  charges  on  land  exclusively  to  the 
Orphans'  Court.  Strictler  v.  ShaeffcF,  6  Barr  240.  And  the 
section  bringing  in  widows  and  heirs  to  answer  for  debts  of 
decedents  was  a  provision  that  worked  its  way  very  slowly  into 
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notice.  The  current  of  prior  decisions  is  what  caused  this 
reformatory  legislation.  It  would  be  grossly  illogical  to  permit 
the  same  current  to  destroy  the  legislation. 

These  observations  are  applicable  to  Luce  v.  Snively,  4  Watts 
396.  That  was  a  contest  like  the  present,  between  a  sheriflF's 
vendee  of  an  heir  and  a  purchaser  at  an  Orphans'  Court  sale  as 
the  property  of  the  decedent.  But  the  Orphans'  Court  proceed- 
ings were  under  such  legislation  as  prevailed  before  1810.  The 
court  held  that  the  sheriflF's  vendee  took  the  estate  discharged  of 
the  lien  of  the  debts  of  the  ancestor.  This  may  have  been  good 
law  in  1810,  but  it  is  not  a  rule  which  can  be  adapted  to  our 
legislation  since  1832. 

The  recognition  of  Luce  r.  Snively,  in  Swaar's  Appeal,  1  Barr 
93,  was  only  to  distinguish  it  from  the  case  then  before  the  court, 
whilst  Swaar's  Appeal  was  ruled  on  the  same  ground  as  Mix  v. 
Ackla,  7  Watts  316.  In  both  of  these  cases  tne  principle  was 
distinctly  asserted  that  it  is  only  the  interest  of  the  heir,  and  not 
the  estate  of  the  ancestor,  which  passes  by  a  sheriff's  sale  on  a 
judgment  a^inst  the  heir,  but  in  both  cases  there  was  a  prior 
fixed  lien  inbehalf  of  a  widow.  The  authority  of  these  cases 
is  limited  by  that  circumstance. 

Granting  that  the  authorities  do  insist  on  the  general  principle 
that  judicial  sales  divest  all  liens  where  there  is  no  fixed 
encumbrance  like  a  widow's  dower,  it  will  be  found  that  they 
all  apply  to  sheriff's  sales  against  alienees,  or  devisees,  or  heirs, 
before  our  modern  legislation  commenced  in  1832.  Since  that 
time  this  court  has  never  decided,  so  far  as  we  remember,  that  a 
sheriff's  sale  of  an  heirship  ousts  the  jurisdiction  of  the  Orphans' 
Court  in  respect  to  the  estate  of  the  ancestor.  Nor  can  such  a 
decision  be  pronounced,  for  it  would  make  havoc  of  the  system 
of  distribution,  which  the  legislature,  under  the  guidance  of  the 
codifiers,  have  provided.  That  system  is  compact,  rational,  and 
beneficent.     It  is  best  for  creditors,  as  well  as  heirs. 

It  was  wise  to  commit  the  decedent's  estate  to  the  Orphans* 
Court  exclusively,  for  the  machinery  of  that  court  is  flexible, 
and  can  be  adapted  to  the  exigencies  of  eaph  case,  so  as  to  pre- 
vent sacrifice  and  loss.  It  is  a  statutory  mode  of  conversion,  and 
therefore  displaces,  necessarily,  all  others.  It  is  the  prescribed 
form  of  applying  to  decedent's  estates  the  always  accepted  prin- 
ciple that  lands  are  assets  for  payment  of  debts.  It  must  nave 
its  course.  And  in  a  conflict  between  a  sheriff's  vendee  under  a 
judgment  against  an  heir,  and  a  purchaser  at  an  Orphans'  Court 
sale,  the  title  of  the  latter  must  prevail. 

The  judgment  is  reversed,  and  judgment  is  entered 
here  for  defendant  in  the  case  stated  for  costs. 
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Kennedy  versus  Kennedy. 

Unascertained  Damagen  for  Breach  of  Contract,  not  proper  Set-off 
agaimt  Judgment  in  Replevin, 

C,  a  plaintiff  in  replevin,  having  recovered  judgment  against  M.,  the  de- 
fendant, who  had  retained  the  goods  and  given  bond,  issued  execution,  when 
it  was  agreed  between  them,  that  the  goods  should  be  valued  by  appraisers 
agreed  upon  by  each,  and  taken  at  "the  appraisement  by  the  plaintiff.  The 
valuation  was  not  made  as  agreed  on,  and  the  goods  were  sola  by  the  sheriff 
for  much  less  than  the  amount  at  which  they  had  been  valued  by  appraisers 
selected  by  M.  alone,  who  then  applied  to  the  court  for  an  issue,  that  ne  might 
obtain  credit  on  the  replevin  judgment  for  the  difference.  On  the  trial  of  an 
issue  awarded  to  ascertain  what  credit  he  was  entitled  to  on  the  judgment,  if 
any,  under  the  facts ;  he  offered  to  prove  the  value  of  the  goods  as  estimated 
by  his  own  appraisers,  and  also,  as  proved  by  the  witnesses  in  the  replevin 
suit;  and  the  prices  obtained  fur  them  by  the  sheriff;  which  offers  were  sever- 
ally rdected.    Held, 

1.  That  the  rejection  of  the  evidence  was  not  error,  for  it  did  not  establish 
any  credit  upon  the  judgment,  but  only  a  claim  for  damages  for  breach  of  an 
agreement,  which  could  not  be  set  off  against  the  judgment. 

2.  That  as  the  agreement  was  not  carried  into  execution,  and  the  claim  vras 
for  damages  for  its  breach,  the  remedy  of  the  plaintiff  was  by  an  action 
therefor. 

3.  That  he  was  not  entitled  to  any  credit  on  the  judgment  for  the  difference 
between  the  appraisement  and  the  amount  obtained  at  sheriff's  sale. 

4.  That  the  judgment  in  the  replevin  could  not  be  paid  by  damages  for  the 
breach  of  an  alleged  agreement,  so  uncertain  in  its  character. 

Error  to  the  Common  Pleas  of  JSrie  county. 

This  was  a  feigned  issue  directed  by  the  court  below,  on  the 
application  of  Madison  J.  Kennedy,  to  ascertain  certain  facts  in 
a  controversy  between  him  and  Catharine  Kennedy,  arising  out 
of  an  action  of  replevin  theretofore  pending  between  them,  in 
which  issue  said  Madison  was  plaintiff,  and  Mrs.  Kennedy  de- 
fendant, and  in  which  there  was  a  verdict  and  judgment  for  the 
defendant. 

All  the  material  facts  of  the  case  are  contained  in  the  opinion 
of  this  court. 

The  case  was  argued  here  by  William  S.  Lane  and  John  P. 
Vincentj  for  plaintiff  in  error,  and  by  William  A.  O-albraithy  for 
defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  6th  1861,  by 
Rbad,  J. — Catherine  Kennedy,  the  defendant  in  the  feigned 
issue,  obtained  a  verdict  in  replevin  against  M.  J.  Kennedy  for 
81188.87,  on  which  judgment  was  entered  on  the  22d  September 
1859,  and  &fi,fa,  issued  to  No.  89  August  Term  1859,  by  virtue 
of  which  a  levy  was  made  upon  the  property  mentioned  in  the 
replevin,  as  well  as  other  property  of  the  said  M.  J.  Kennedy, 
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which  were  sold  by  the  sheriff,  but  the  amount  made  was  not 
sufficient  to  satisfy  the  judgment.  On  the  22d  December  1859, 
the  defendant  in  the  replevin  filed  an  affidavit  of  Austin  J.  Ken- 
nedy, setting  forth  a  certain  alleged  agreement  between  the 
plaintiff  and  defendant  relative  to  the  goods  levied  upon,  and 
then  moved  the  court  to  direct  an  issue  to  be  formed,  in  which 
the  said  Madison  J.  Kennedy  shall  be  plaintiff,  and  the  said 
Catharine  Kennedy  defendant,  to  try  the  right  of  the  said 
Madison  to  have  a  credit  on  the  said  judgment  for  the  amount 
of  loss  sustained  by  said  Madison  by  the  sale  of  said  goods  at 
sheriff's  sale,  in  violation  of  said  agreement,  on  which  affidavit 
and  motion  the  court  made  the  following  order:  ''December 
22d  1859,  the  court  direct  an  issue  on  the  within  application,  to 
ascertain  what  credit,  if  there  be  any,  the  said  Madison  J.  Ken- 
nedy may  be  entitled  to,  arising  out  of  the  facts  within  alleged, 
in  which  the  said  Madison  is  to  be  the  plaintiff,  and  the  said 
Catharine  Kennedy  shall  be  the  defendant.  The  plaintiff  to  file 
a  narr,  in  indebitatus  assumpsit  within  twenty  days,  to  which  the 
defendant  shall  plead  7ion  assumpsit^  and  thereupon  the  parties 
to  proceed  to  trial."  This  was  accordingly  done.  There  is  some 
difference  in  the  statements  of  this  order  in  the  docket  entries, 
or  abstract  of  the  proceedings,  the  word  "  money"  appearing  in 
them  instead  of  *'  credit.*' 

Upon  the  trial  of  the  cause,  Austin  J.  Kennedy,  a  son  of  Mrs, 
Kennedy,  and  a  brother  of  the  plaintiff  in  the  feigned  issue,  tes- 
tified that  he  made  a  contract  with  his  mother  and  D.  C.  Ken- 
nedy about  an  execution  levied  on  property  in  the  replevin  suit. 
The  agreement  was  verbal,  and  his  statement  of  it  shows  it  to 
have  been — 

1.  That  his  mother  was  to  take  household  goods  and  farming 
tools — drag,  yoke,  and  chains,  wagon,  one  double  harness  and 
one  single  harness — to  be  taken  at  appraisal  at  suit  at  court,  at 
D.  C.  Kennedy's  appraisal,  if  judgment  was  got  in  court  on  that, 
or  at  Johnson's  valuation,  if  judgment  got  [on]  at  that. 

2.  The  mare  and  colt  were  to  be  taken  at  Clinton's  [another 
Bon'sTappraisal. 

8.  The  cows  that  were  on  the  place,  and  horses,  and  grain,  and 
hay  to  be  appraised  by  two  men,  if  they  could  agree,  if  not, 
the  two  to  choose  another  man,  and  she  was  to  take  it  at  their 
appraisal. 

The  first  mode  of  appraising  the  household  goods  was  never 
gone  into  at  all,  supposing  it  to  be  practicable  to  ascertain  how 
the  jury  made  up  their  verdict. 

Clinton  never  appraised  the  mare  and  colt,  and  as  to  the  last 
mode,  Mrs.  Kennedy  did  not  appoint  any  of  the  three  appraisers, 
who  were  selected  by  the  witness  (who  represented  and  acted 
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for  hia  brotKer  Madison),  without  the  knowledge  or  consent  of 
his  mother. 

Mrs.  Kennedy  did  not  take  the  goods,  but  they  were  all  sold 
by  the  sheriflf;  and  the  question  for  the  court  was,  whether  the 
plaintiff  was  entitled  to  a  credit  for  the  difference  between  what 
they  had  been  appraised  at,  and  what  they  were  sold  for  by  the 
sheriff.  The  agreement  was  never  carried  into  execution,  and 
the  claim  really  was  for  damages  for  its  breach,  and  the  court 
held  that  another  remedy  (if  there  was  a  binding  contract)  than 
the  one  here  sought  for  would  be  open  to  the  plaintiff,  who  was 
not  entitled  to  a  credit  on  this  judgment  for  the  difference. 

In  this  ruling  we  think  the  court  were  right,  for  it  clearly  was 
neither  money  nor  a  credit  which  the  defendant  could  claim  to 
have  allowed  on  the  judgment  against  him.  Such  unsuccessful 
attempts  to  control  the  final  process  of  the  court,  and  to  pay  a 
judgment  by  damages  for  breach  of  an  alleged  contract  or  agree- 
ment, uncertain  in  its  character,  and  in  one  respect  practically 
impossible,  should  be  frowned  upon  by  the  courts.  Their  ten- 
dency is  to  foster  litigation,  and  to  make  it  interminable,  to  the 
certain  detriment  of  both  parties. 

This  disposes  of  all  the  exceptions  to  the  rulings  of  the  court 
as  to  the  rejection  of  evidence,  and  in  their  charge  to  the  jury. 

Judgment  a£Srmed. 


Brown  et  al.  versus  Commonwealth  Mutual  Insu- 
rance Company. 

Inturance  Policy,  Conditunit  in  construed, —  Condition  not  to  encumber 
insured  Property  with  Liens  when  broken. 

1.  In  a  policy  of  insurance,  used  for  insuring  both  real  and  personal  pro- 
perty, a  condition  that  if,  during  the  life  of  the  policy,  an  encumbrance  fall 
or  be  executed  upon  the  property  insured,  sufficient  to  reduce  the  real  interest 
of  the  insurer  to  or  below  the  value  of  the  property,  without  the  consent 
of  the  insurance  company,  the  policy  shall  be  void,  applies  to  both  kinds 
of  property,  and  means  that  the  owner's  interest  shall  not  be  reduced  by  en- 
eumbrances  below  the  amount  insured  without  notice  to  the  company. 

2.  Upon  such  notice  of  liens  upon  the  property  insured,  the  company 
would  have  the  right  to  rescind  the  policy  on  repayment  of  a  proportionate 
part  of  thff  premium. 

3.  Where  the  insured  had  liens  upon  their  property  to  a  large  amount  be- 
fore purchasing  the  policy,  and  during  its  life  heavy  judgments  were  entered 
against  one  or  the  otner  of  them,  to  an  amount  beyond  the  value  of  the  pro- 
perty, without  notice  to  or  consent  by  the  company,  a  material  covenant  of 
the  policy  was  thereby  violated  by  the  insured,  and  they  were  not  allowed  to 
recover. 

4  After  notice  of  liens  against  his  property  has  been  given  by  the  insured 
to  the  insurance  company,  their  consent  to  stand  as  insurers  would  be  implied 
if  there  was  no  dissent. 

5.  Where  the  court  referred  the  questions  of  fact  to  the  jury,  instructing 
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them  that  if  they  believed  the  evidence  of  encumbranoes  upon  the  property 
insured  both  before  and  after  the  date  of  the  policy,  their  verdict  should  be 
for  the  defendant,  it  was  held  not  to  be  error. 

Error  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  debt,  brought  June  10th  1857,  by  Conrad 
Brown,  Jr.,  and  George  W.  Barr,  against  The  Commonwealth 
Mutual  Insurance  Company  of  Harrisburg,  on  a  policy  of  insur- 
ance dated  April  11th  1857,  covering  a  **  frame  building  belong- 
ing to  the  plaintiffs*  estate  on  the  south  side  of  Eighth  street,  in 
the  city  of  Erie,  occupied  as  a  warehouse,  and  for  putting 
together  reaping  machines,"  by  which  it  was  insured  for  ^2000 
for  one  year  against  **  loss  or  damage  by  fire,  agreeably  to  the 
tenor  of  their  printed  proposals  and  the  conditions  thereto 
attached."  The  building  was  totally  destroyed  by  fire  on  the 
night  of  the  10th  of  February  1858 ;  and  payment  of  the  insur- 
ance-money having  been  refused,  this  action  was  brought. 

On  the  trial  the  plaintiffs  gave  in  evidence  their  application 
for  the  insurance,  the  policy,  the  usual  notices,  the  destruction 
of  the  insured  property  by  fire,  and  its  cash  value  at  the  time. 

The  defence  was  : — 1.  That  the  property  insured  was  largely 
encumbered  at  the  time  of  the  application,  which  fact  was  not 
disclosed  to  the  insurers. 

2.  That  the  building  was  used  for  other  purposes  than  that 
specified  in  the  application,  and  during  the  life  of  the  policy  was 
made  the  depository  of  more  hazardous  articles  than  those  named 
in  the  application  as  intended  to  be  stored  there. 

8.  That  subsequently  to  the  date  of  the  policy,  and  before 
the  fire,  large  encumbrances  were  created  by  judgment  against 
the  interest  of  one  of  the  insured,  of  which  no  notice  was  given 
to  the  defendants ;  all  which  facts,  it  was  alleged,  were  violations 
of  conditions  and  breaches  of  warranties  contained  in  the  policy 
or  contract  between  the  parties. 

The  plaintiffs  in  reply  proved  that  the  assets  of  Sennett,  Barr 
&  Co.,  and  of  Barr  &  Brother,  were  sufficient  to  pay  all  the  debts 
of  those  firms — that  the  firms  were  solvent.  And  further  proved 
that  the  real  estate  of  Conrad  Brown  and  the  real  estate  of 
George  W.  Barr  were  worth  a  sum  beyond  all  the  liens  against 
them. 

The  defendants  requested  the  court  to  charge  the  jury : — 

1.  That  if  the  building  insured  was  at  the  date  of  the  applica- 
tion encumbered  with  judgment  liens  to  an  amount  considerably 
beyond  its  whole  value,  and  the  plaintiffs  in  answer  to  the  inter- 
rogatory of  the  company's  agent  stated  that  it  was  encumbered 
"probably  a  little,"  such  misstatement  will  defeat  a  recovery  in 
this  case. 

2.  If  the  building  was,  during  the  life  of  the  policy,  occupied 
by  painters  with  their  stock  and  materials,  paints,  varnish,  ftc. 
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and  the  plaintiffs  paid  no  extra  premium,  nor  informed  the  com- 
pany of  such  hazardous  articles  being  kept  there,  thej  cannot 
recover. 

8.  If,  during  the  life  of  the  policy,  the  property  became  en- 
cumbered by  the  lien  of  the  judgments  confessed  by  the  plaintiffs, 
or  either  of  them,  to  an  amount  largely  beyond  its  whole  value, 
and  they  failed  to  notify  the  company  and  obtain  their  consent 
to  the  continuation  of  the  policy,  then  the  plaintiffs  cannot  re- 
cover. 

The  court  below,  after  stating  the  case,  charged  thus : — "  The 
conditions  in  the  application,  or  attached  to  a  policy  of  insurance, 
are  as  much  a  part  of  it  as  if  incorporated  into  the  instrument 
itself.  The  application,  in  this  case,  contains  a  covenant  on  the 
part  of  the  assured  that  the  statement  and  answers  to  certain 
questions  therein  put  should  be  considered  as  warranted  facts. 

^^  Amon^  other  things,  the  question  is  asked,  to  be  answered 
by  the  applicant,  *  Is  there  any  encumbrance  upon  the  property 
to  be  insured?*  The  answer  given  is,  *  Probably  a  little.*  The 
agreement  that  the  answer  should  be  considered  a  warranty, 
bound  the  assured  to  make  that  answer  exactly  according  to  the 
fact.  Ignorance  is  no  excuse  for  a  failure  to  do  so ;  nor  would 
a  knowledge  of  its  untruth  by  the  other  party  excuse  it.  An 
exhibition  of  the  records  in  this  county,  shows  a  large  number 
of  encumbrances  by  judgments  at  the  date  of  the  policy  and 
application. 

"  We  think  the  answer  not  such  as  the  facts  required  under 
their  obligation  to  tell  the  truth.  That  answer  leaves  the  fact 
of  any  encumbrance  doubtful,  and  affirms  that,  if  any,  it  wa^  but 
small ;  whereas,  the  actual  liens  appear  to  be  about  equal  to  the 
entire  estimated  value  of  the  property.  If  so,  it  would  avoid  the 
policy. 

"  There  is  also  a  condition  attached  to  the  policy  of  this  kind  : 
*  Should  there,  during  the  life  of  the  policy,  an  encumbrance  fall 
or  be  exhibited  upon  the  property  insured,  sufficient  to  reduce 
the  real  interest  of  the  insured  in  the  same  to  a  sum  only  equal 
to  or  below  the  amount  insured,  and  the  assured  shall  neglect  or 
fail  to  obtain  consent  of  the  company  thereto,  then  and  in  that 
case  the  policy  shall  be  void.* 

**  The  records  of  the  court  show  that  after  its  date,  and  before 
the  fire,  judgments  to  a  considerable  amount  were  recovered 
against  both  the  plaintiffs,  and  to  a  very  large  amount  additional 
against  one  of  them.  It  is  not  pretended  that  any  notice  of 
either  was  given  to  the  company. 

'^  In  this,  also,  we  think  the  assured  have  failed  to  comply 
with  that  condition  on  which  the  validity  of  the  policy  is  made  to 
depend. 

*^  As  judgments  are  the  usual  mode  by  which  encumbrances  are 
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created  in  this  state,  liens  thus  created  were  no  doubt  in  contem- 
plation of  the  parties,  and  are  within  the  meaning  of  the  terms 
used  by  them  in  this  contract. 

"  We  therefore  answer  the  first  and  third  points  put  by  the 
defendants'  counsel  in  the  aflSrmative.  The  second  we  answer  in 
the  negative.  There  is  no  evidence  that  the  answer  made,  as  to 
the  occupation  of  the  building,  was  incorrect  when  made,  nor 
that  at  the  time  of  the  fire  there  was  any  considerable  amount 
of  painters'  stock  or  extra  hazardous  goods  in  the  building.  The 
evidence  does  not  show  that  any  painting  had  been  done  there 
after  the  middle  of  July  1857,  about  seven  months  before  the 
burning,  nor  that  the  fire  was  occasioned  by  the  presence  of  any 
such  materials  or  was  aggravated  by  them. 

"  As  the  plaintifis'  right  of  recovery  depends  on  the  construc- 
tion the  court  has  given  to  the  contract  between  the  parties,  as 
evidenced  by  the  terms  of  the  application  and  the  conditions  of 
the  policy,  if  you  believe  the  undisputed  evidence  of  the  encum- 
brances upon  the  property  insured,  both  before  and  after  the 
date  of  the  policy,  your  verdict  ought  to  be  for  the  defendant." 

There  was  a  verdict  and  judgment  accordingly;  whereupon 
the  plaintiffs  sued  out  this  writ,  and  assigned  for  error  in  the 
court  below  the  aflSrmative  answers  given  to  the  first  and  third 
points  of  defendants. 

John  H,  Walker  and  B.  Oranty  for  plaintiffs,  argued  that  the 
court  below  were  wrong  in  the  construction  given  to  the  plain- 
tiffs' application ;  that  the  answer  of  the  insured  to  the  question 
about  the  encumbrances  was  not  a  warranty,  nor  the  application, 
properly  any  part  of  the  policy.  That  only,  the  answers  which 
are  relative  to  the  risk  are,  properly  speaking,  a  warranty,  of 
which  this  is  none,  having  no  connection  whatever  with  the  risk. 

The  policy  does  not  refer  to  the  application  so  as  to  make  it 
a  part  of  it,  but  only  to  the  **  provisions,  class  of  hazards,  and 
conditions,"  in  reference  to  which  it  is  "made  and  accepted." 
The  answer  to  the  question  about  encumbrances  is  to  be  viewed 
simply  as  a  representation,  and  not  as  a  warranty  or  part  of  the 
contract.  A  warranty  does  not  arise  from  mere  description :  5 
Hill  188;  2  Hall  589. 

2.  The  interrogatory  was  not  as  to  the  amount  of  the  encum- 
brance on  the  property,  but,  "  are  there  any  ?"  The  answer  waa 
that  there  was  "  probably  a  little."  This  answer  was  as  full  as 
was  desired,  or  the  application  would  have  been  "rejected." 
This  point  is  settled  in  Nichols  v.  The  Fayette  Insurance  Com- 
pany, 1  Allen  63 ;  Bell  v.  The  Insurance  Company,  6  Grey  191 ; 
Liberty-  Hall  Association  v.  Housatonic  Mutual  Fire  Insurance 
Company,  7  Grey  365. 

The  third  point  was  erroneously  answered.     There  is  nothing 
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in  the  conditions  of  insurance  appended  to  the  policy  which 
renders  it  void,  if  the  assured  should  fail  to  notify  the  company 
of  liens  that  might  thereafter  be  obtained  against  them.  The 
entire  paragraph  on  which  this  point  is  based  refers  exclusively 
to  personal  property,  but  whether  they  refer  to  real  or  personal 
property  they  do  not  affect  this  case,  because  there  was  no  "  exe- 
cution or  other  proceeding  in  law  or  equity"  issued,  as  stipulated 
against  in  the  14th  condition. 

Nor  do  the  other  words  refer  to  real  property : — 1.  Because 
the  lien  of  judgments  upon  real  estate  do  not  reduce  the  "  real 
interest  of  the  insured"  in  the  property.  His  title  to  or  interest 
in  the  realty  is  unaffected  by  judgments  against  it.  They  do  not 
redtice  the  interest  of  the  assured  in  the  property ;  they  only 
give  to  the  judgment-creditors  a  lien  upon  it. 

2.  Because  the  words  alluded  to,  which  can  only  refer  to 
personal  property,  use  the  word  "i^"  as  designating  the  pro- 
perty referred  to  in  the  entire  paragraph. 

3.  Because  the  words  "  and  the  assured  shall  neglect  or  fail 
to  obtain  the  consent  of  the  company  thereto,"  indicate  that  the 
act  to  be  done  is  something  voluntary  on  the  part  of  the  assured. 

But  suppose  that  part  of  the  14th  condition  has  reference  to 
both  real  and  personal  property,  does  it  refer  to  judgments 
obtained  against  the  assured  after  the  granting  and  during  the  life 
of  the  policy  ?     We  say  it  does  not, 

1.  Because  when  the  language  used  in  the  application,  class 
of  hazards,  conditions,  and  policy  is  susceptible  of  two  interpre- 
tations or  expositions,  that  one  is  to  be  used  or  adopted  most 
favourable  to  the  assured,  the  language  used  being  that  of  the 
underwriters. 

2.  Because  the  words  "  should  there,  during  the  life  of  the 
policy,  an  encumhranee  fall  or  be  executed  upon  the  property  in-- 
9uredy  sufficient  to  reduce  the  real  interest  of  the  insured  in  the 
same  to  a  sum  only  equal  to  or  below  the  amount  insured,"  do 
not,  in  their  ordinary  signification,  refer  to  judgments. 

3.  Because  the  words  '^  an  encumbrance  fall  or  be  executed 
upon  the  property^**  are  technical  words,  and  are  to  be  so  under- 
stood in  this  policy.  That  technical  sense  is,  that  during  the 
life  of  the  policy  another  has  obtained  an  interest  in  the  property 
insured,  which  has,  to  some  extent,  reduced  the  real  interest  of 
the  assured. 

4.  Because  if  it  was  the  intention  of  the  company  to  provide 
against  judgments  obtained  subsequent  to  the  policy,  different 
language  would  have  been  used.  Thev  would  have  said,  "  if 
judgments,  mortgages,  or  other  liens  should  be  entered  against 
the  property  insured,"  not  should  there,  during  the  life  of  the 
policy,  **an  encumbrance  fall  or  be  executed  upon  the  property 
insured." 
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5.  Because  the  words  "  and  the  assured  shall  neglect  or  fail 
to  obtain  the  consent  of  the  company  thereto/'  indicates  that  the 
provision  has  reference  to  a  sale  of  a  portion  of  the  property,  or 
an  association  of  another  or  others  with  the  assured  in  the  title 
to  the  property  insured.     And, 

6.  Because  it  is  not  a  matter  of  interest  to  a  company  like 
this  to  be  informed  about  judgments  subsequently  obtained. 
That  is  a  matter  in  which  **  mutual  companies"  alone  are  in- 
terested. They  are  interested  because  the  premium  note  is  to 
be  paid  in  case  of  a  fire,  and  the  judgments  indicate  an  inability 
to  meet  it.  Not  so  with  this  company.  Here  the  premium  was 
paid  in  advance. 

But  suppose  this  paragraph  does  refer  to  real  estate,  and  that 
the  words  "  encumbrance  fall  or  be  executed  upon  the  property 
insured'*  embrace  judgments,  it  does  not  refer  to  the  judgments 
given  in  evidence  in  this  case.  The  policy  is  dated  April  the 
11th  1857,  and  is  for  one  year.  The  building  was  burned  on  the 
night  of  the  10th  of  February  1858.  The  five  first  judgments, 
obtained  before  the  date  of  the  policy,  have  nothing  to  do  with 
this  question,  nor  have  the  judgments,  obtained  after  the  date 
of  the  policy  and  before  the  fire,  anything  to  do  with  it,  because, 

1.  There  is  not  one  of  them  against  the  plaintiflFs  in  this  suit. 
Each  judgment  is  against  one  of  the  plaintiffs,  but  in  connection 
with  another  or  others. 

2.  If  it  had  been  intended  to  extend  the  paragraph  thus  far, 
other  words  would  have  been  used.  The  words  "  and  the  assured 
shall  neglect  or  fail  to  obtain  the  consent  of  the  company 
thereto'*  would  not  have  been  used.  These  words  assume  that 
the  assured,  by  request,  could  obtain  the  consent  of  the  com- 
pany, and  that  the  encumbrances  only  concern  the  assured  and 
the  company — not  the  assured,  the  company,  and  others. 

3.  Because  the  paragraph  contemplates  that  the  encumbrances 
shall  be  confined  to  the  property  insured,  or  to  the  assured  and 
their  property — not  extended  to  them  and  their  property,  and  to 
all  others., 

4.  Because  the  words  of  the  paragraph  appear  to  contemplate 
•'  an  encumbrance,*'  which,  of  itself,  will  reduce  the  interest  of 
the  assured  in  the  property — not  a  number  of  liens,  like  the 
judgments  given  in  evidence  in  this  case.     And, 

5.  Because  it  is  an  unreasonable  construction  of  this  para- 
graph to  so  extend  it  as  to  make  it  necessary  for  the  assured  to 
obtain  the  consent  of  the  company  that  a  judgment,  the  recovery 
of  which  they  are  resisting,  shall  be  entered  against  them,  or  the 
policy  shall  be  void. 

W.  A.  Q-albraithy  for  defendants,  argued  that  it  was  part  of 
the  contract  of  the  parties,  a  warranty  on  the  part  of  the 
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company  should  be  notified,  and  their  consent  obtained  to  the 
continuance  of  the  insurance,  or  that  otherwise  the  policy  should 
be  void,  and  that  as  the  contingency  (to  wit,  encumbrance  by 
liens)  did  happen,  without  the  consent  of  the  company,  or  notice, 
the  policy  was  void. 

In  reply  to  what  was  said  about  the  condition  referring  only 
to  personal  property,  he  contended  that  the  language  was  appli- 
cable to  both  real  and  personal  property,  the  policies  being  framed 
for  either. 

That  the  encumbrances,  though  they  might  not  affect  the  title, 
diminished  "  the  interest"  which  the  assured  held  in  the  property, 
and  constituted  one  of  the  considerations  affecting  risks,  and 
were  material  elements  in  the  contract  of  insurance;  citing 
Davenport  v.  The  New  England  Mutual  Insurance  Company, 
6  Gushing  340.  That  even  if  mutual  companies  were  more 
interested  in  this  inquiry  than  others,  the  parties  here  had  made 
this  a  part  of  their  contract,  which  is  the  law  of  the  present 
case  :  Brown's  Maxims  439 ;  Trask  v.  The  State  Fire  and  Marine 
Insurance  Company,  5  Casev  198  ;  N.  W.  Insurance  Company 
r.  The  Phoenix  Oil  and  Candle  Company,  7  Casey  448. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Woodward,  J. — If  we  entertained  more  doubt  than  we  do  in 
respect  to  the  soundness  of  the  court's  ruling  of  the  first  point 
propounded  by  the  defendant,  we  should  feel  obliged  to  affirm 
the  judgment  on  the  third  point.  For  that  point  was  vital,  and 
we  think  it  was  correctly  ruled  against  the  plaintiffs. 

They  had  accepted  a  policy,  the  14th  condition  of  which  was 
in  these  words :  "And  should  there  during  the  life  of  the  policy 
an  encumbrance  fall  or  be  executed  upon  the  property  insured, 
sufficient  to  reduce  the  real  interest  of  the  insured  in  the  same 
to  a  sum  only  equal  to  or  below  the  amount  insured,  or  if  it  shall 
be  levied  upon  or  taken  into  possession  or  custody  under  execu- 
tion or  other  proceeding  at  law  or  equity,  and  the  assured  shall 
neriect  or  fail  to  obtain  consent  of  the  company  thereto,  then 
and  in  that  case  the  policy  shall  be  void." 

This  condition  is  awkwardly  expressed,  but,  found  in  a  policy 
which  is  used  to  insure  both  real  and  personal  property,  we  have 
no  doubt  it  applies  to  both  forms  of  property,  and  that  it  means 
that  the  owner's  interest  shall  not  be  reduced  to  or  below  the 
amount  insured,  by  encumbrances  in  whatever  form,  nor  be  taken 
in  execution  without  notice  to  the  company.  The  consent  of  the 
company  to  the  encumbrance  or  the  execution,  though  the  thing 
provided  for,  is  not  the  thing  meant.  The  company  might  indeed 
consent  to  a  voluntary  encumbrance,  but  encumbrances  which 
*.'  fall"  upon  property,  and  custody  which  is  taken  under  execu* 

5  Wr.— 13 
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tion  process,  are  generally  involuntary — legal  necessities — which 
do  not  wait  on  the  consent  of  either  the  debtor  or  his  under*^ 
writer,  and  to  stipulate  for  corporate  consent  to  such  inevitable 
visitations  would  be  absurd.  But  as  the  company,  on  notice  of 
a  changed  state  of  affairs,  would  have  a  right  to  revoke  their 
policy,  it  was  reasonable  that  they  should  stipulate  for  such 
notice.  Their  consent  to  stand  insurers  would  be  implied  after 
such  notice,  if  there  was  no  dissent. 

And  the  principle  on  which  this  condition  is  founded  is  a  sound 
one.  Insurance  is  seldom  granted  to  the  full  value  of  the  pro* 
perty.  The  insurer  wants  the  owner  to  be  part  insurer  with  him. 
The  insurer  wants  to  keep  the  owner's  interest  on  the  side  of 
preservation  of  the  property  instead  of  its  destruction.  And 
in  taking  the  insurance  he  has  had  reference  to  the  character  of 
the  owner  as  well  as  of  the  property.  It  has  been  considered 
whether  the  owner  is  a  prudent,  upright  man — engaged  in  a  law- 
ful and  safe  employment,  and  whether  his  interest  in  the  pro-» 
perty  exceeds  the  insurance  asked  for.  Hence  the  insurer  wants 
to  know  whether  any  other  policies  have  been  purchased,  whether 
any  liens  have  already  attached  that  would  diminish  the  owner's 
interest,  and  whether  during  the  life  of  the  policy  he  grants, 
other  insurance  be  obtained  or  other  liens  attach.  All  this  is 
necessary  to  an  intelligent  decision  whether  a  proposed  risk  shall 
be  assumed,  or,  if  already  taken,  whether  it  shall  be  continued. 
For  insurers  have  learned  enough  of  human  nature  to.  know  that 
men  take  better  care  of  their  property  whilst  they  retain  a  sub- 
stantial interest  in  it,  than  after  it  has  become  encumbered 
beyond  its  value. 

On  some  such  views  we  suppose  this  condition  was  grounded. 
It  entitled  the  company  to  notice  of  the  accumulation  of  liens  to 
an  amount  sufficient  to  reduce  the  real  interest  of  the  owner  to 
or  below  the  amount  insured.  It  was  in  the  nature  of  a  cove- 
nant on  the  part  of  the  assured  that  if  such  liens  accrued,  the 
company  should  have  an  opportunity  to  rescind  the  policy  on 
repayment  of  a  proportionate  part  of  premium.  How  was  this 
covenant  performed  ? 

Not  only  had  the  plaintiffs  suffered  large  liens  to  accumulate 
before  they  purchased  the  policy,  but  during  its  lifetime  judg- 
ments to  a  very  large  amount  were  entered  against  one  or  the 
other  or  both  of  the  plaintiffs.  The  jury  have  found  that  these 
liens  were  largely  beyond  the  value  of  the  property.  They  have 
found  also  that  no  notice  whatever  was  given  to  the  company  of 
them. 

Now  here  was  a  plain,  wilful  infraction  of  one  of  the  material 
covenants  of  the  instrument  on  which  the  plaintiffs  sue.  Can 
they  expect  a  court  of  justice  to  enforce  performance  of  the 
defendants'  covenants  when  they  deliberately  violate  their  own  t 
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The  court  below  referred  the  questions  of  fact  tp  the  jury,  with 
instructions  that  if  the  facts  were  as  the  company  alleged,  the 
plaintiffis  could  not  recover,  and  in  this  we  think  there  was  no 
error. 

The  judgment  is  affirmed. 


Taple  et  aL  versus  Titus  et  al. 

Jurisdiction  of  Common  Pleas  over  Estates  of  Ltinatics. — Order  of  Sale 
not  void  J  iJumgh  granted  after  Death  of  Lunatic. — Judgments  either 
ID  rem  or  in  personam,  not  impeachable  collaterally. 

1.  The  real  estate  of  a  lunatic  having  been  sold  on  petition  of  his  commit- 
tee for  the  payment  of  debts,  in  pursuance  of  an  order  of  court,  his  heirs 
afterwards  brought  ^ectment  therefor  against  the  vendee  of  the  purchaser, 
and  upon  the  trial  ofl^red  to  prove  that  the  lunatic  died  before  the  order  of 
sale  vras  granted,  which  offer  was  rejected  by  the  court:  Held,  that  the  evi* 
deuce  offered  was  properly  excluded,  for  the  Court  of  Common  Pleas  had  juris- 
diction over  the  estate  of  the  lunatic,  afler  his  death,  and  the  order  of  sale  was 
therefore  not  void  for  want  of  authority  to  make  it. 

2.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction  cannot  be  re* 
versed  or  inquired  into  in  a  collateral  proceedmg  except  for  fraud ;  therefore, 
though  the  order  of  sale  might  have  been  set  aside  on  appeal  from  the  decree  of 
the  court  making  it,  yet  after  sale,  in  a  collateral  action  of  ejectment,  the  order 
will  not  be  inquired  into,  where  the  court  had  jurisdiction,  and  there  was  no 
fraud. 

3.  Under  the  constitution  and  lavrs  of  Pennsylvania,  the  Court  of  Common 
Pleas  has  chancerv  powers  in  regard  to  the  persons  and  estates  of  those  nan 
compos  mentis,  and  torough  the  committee  exercise  the  power  of  a  chancellor 
in  the  custody  and  management  of  the  lunatic's  estate,  and  in  applying  it  to 
his  support  and  that  of  nis  family,  to  the  education  of  his  minor  ohudren, 
and  to  the  payment  of  his  debts. 

4.  After  the  return  of  an  inquisition  finding  lunacy,  the  jurisdiction  of  the 
court  over  the  property  is  complete,  either  for  custodv,  management,  or  sale. 

5.  A  judgment  rendered  against  a  person  after  his  death,  is  reversible,  if 
the  fact  and  time  of  death  appear  on  the  record,  or  in  error  coram  nobis,  if  the 
fact  must  be  shown  aliunde ;  it  is  voidable  and  not  void,  and  cannot  be  im- 
peached collaterally ;  still  less  is  a  decree  in  rem,  as  an  order  of  sale,  to  be 
field  void  or  impeached  collaterally,  when  made  after  the  death  of  the  owner 
of  the  property. 

Errok  to  the  Common  Pleas  of  Erie  eounty. 

This  was  an  ejectment  for  100  acres  of  land  in  Venango  town- 
ship, Erie  county,  brought  October  4th  1858,  by  David  Yaple  and 
Ruth  M.  Yaple  his  wife,  who  was  a  daughter  and  heir  of  Timothy 
Fuller,  deceased,  and  the  other  heirs  of  said  Fuller,  against  Dan- 
iel Titus,  Rebecca  Allison,  and  James  Allison. 

On  the  trial,  the  plaintiff  showed  title  in  Timothy  Fuller,  and 
the  defendant,  admitting  that  the  plaintiffs  are  the  heirs  of  Ful- 
ler, and  that  he  died  before  the  commencement  of  the  suit,  the 
plaintiffs  gave  in  evidence  the  writ  and  rested. 
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The  defendants  contended  that  the  title  to  the  land  in  suit  was 
in  them.  To  sustain  this,  they  gave  in  evidence  the  petition  and 
proceedings  had  thereon,  in  No.  17  August  Term  1841,  in  which 
JNohle  Fuller  petitioned  the  judges  of  the  Court  of  Common  Pleas 
of  Erie  county,  asking  that  a  commission  in  the  nature  of  a  writ 
de  lunatico  inquirendo  might  issue  to  inquire  whether  ''  Timothy 
Fuller  is  compos  mentis  or  non  compos  mentis.**  The  petition  is 
dated  April  27th  1841,  and  was  presented  in  court  May  8d  1841, 
when  A.  W.  Brewster  and  Lyman  Robinson,  or  either  of  them, 
were  appointed  commissioners,  and  ten  days'  notice  be  ordered 
and  given  to  Timothy  Fuller,  his  wife,  and  Judah  Brown,  his 
brother-in-law.  The  commission,  in  proper  form,  was  issued 
May  24th  1841.  Upon  the  10th  day  of  June  1841,  the  commis- 
sion was  executed.     It  found 

1.  That  Timothy  Fuller  was  a  lunatic. 

2.  That  he  had  been  so  for  the  last  two  years. 

3.  That  he  was  then  seised  of  real  estate,  between  50  and  60 
acres,  situate  in  Venango  township,  Erie  county,  and  valued  at 
about  $10  per  acre. 

4.  That  ne  was  then  possessed  of  personal  property  valued  at 
$174. 

5.  That  he  had  five  sons  and  five  daughters. 

6.  That  he  was  then  sixty-nine  years  of  age,  or  thereabouts, 
and  that  his  wife  was  then  living. 

The  proceedings  further  showed  that  the  finding  of  the  inquest 
was  confirmed  by  the  court,  November  12th  1842 ;  that  William 
B.  Weed  and  Lyman  Robinson  were  appointed  June  18th  1841, 
to  take  care  of  the  person  and  property  of  Timothy  Fuller ;  that 
Lyman  Robinson  declined  to  act,  and  that  Timothy  Butler  was 
appointed  in  his  place. 

These  proceedings  further  showed  that  upon  the  1st  day  of 
November  1842,  William  B.  Weed  and  Timothy  Butler  petitioned 
the  court  to  order  the  sale  of  the  real  estate  of  Timothy  Fuller, 
on  which  there  is  a  frame  barn,  log-house,  and  about  40  acres  of 
cleared  land.  It  set  forth  that  Timothy  Fuller  then  owned  per- 
sonal property  to  the  value  of  $118,  and  that  his  debts  amounted 
to  $330,  showing  deficit  of  $202. 

The  proceedings  further  showed  that  on  the  12th  of  November 
1842,  by  endorsement  on  that  petition,  the  court  ordered  the  land 
to  be  sold.  By  a  further  endorsement  on  that  petition  it  appeared 
that  the  order  of  sale  was  issued  March  28th  1843,  and  was 
directed  to  William  B.  Weed  and  Timothy  Butler. 

The  report  of  Weed  and  Butler  is  dated  August  12th  1843, 
was  sworn  to  November  6th  1843.  In  it  they  report  that,  on  the 
20th  of  April  1843  they  oflFered  the  land,  but  did  not  sell  it  until 
the  12th  of  August  1843,  when  they  sold  it  to  A.  E.  Foster  for 
$153. 
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The  proceedings  further  showed  that  on  the  9th  of  November 
1843  that  sale  was  set  aside  on  the  petition  of  Thomas  Applebee, 
and  the  real  estate  ordered  to  be  again  exposed  to  sale ;  that  it 
was  so  exposed,  and  on  the  4th  of  March  1844,  was  sold  to  6. 
McQaillon  for  $230,  and  that  the  sale  was  confirmed  May  11th 
1844. 

The  defendants  having  given  in  evidence  the  chain  of  title  for 
this  land  from  McQaillon  to  them,  rested. 

The  plaintiffs  thereupon,  for  the  purpose  of  showing  that  the 
sale  of  the  real  estate  of  Timothy  Fuller,  made  March  4th  1844, 
on  the  order  issued  to  Weed  and  Butler,  November  12th  1842, 
and  reissued  November  9th  1843,  was  a  nullity,  and  conveyed 
no  title  to  the  purchaser ;  called  T.  N.  Fuller,  and  offered  to 
prove  by  him  that  Timothy  Fuller,  the  defendant,  in  the  proceed* 
ings  in  No. -17,  August  Term  1841,  died  on  the  6th  of  April 
1842.  To  this  the  defendants  by  their  counsel  objected.  The 
objection  was  sustained  by  the  court,  and  at  the  request  of  the 
plaintiff's  counsel,  a  bill  of  exceptions  was  sealed. 

With  the  rejection  of  this  evidence  the  plaintiffs  closed.  The 
court  (Derrickson,  P.  J.)  charged  that  the  sale  was  legal,  and 
vested  a  good  title  in  the  defendants. 

There  was  a  verdict  and  judgment  accordingly.  Whereupon 
the  case  was  removed  into  this  court  by  the  plaintiffs,  who  assigned 
as  a  reason  for  reversing  the  judgment  that  the  court  erred  in 
rejecting  the  evidence  above  mentioned. 

John  H.  Walker^  for  plaintiffs. — The  question  presented  is, 
have  the  committee  appointed  by  the  court  to  take  care  of  the 
person  and  property  of  a  lunatic,  power,  on  an  order  issued  by 
the  court,  to  sell  the  real  estate  of  the  lunatic  after  his  death  f 
And  it  depends  upon  the  construction  to  be  given  to  the  Acts  of 
Assembly  by  which  the  committee  are  appointed,  and  by  which 
their  powers  are  given. 

The  14th  section  of  the  Act  of  June  13th  1836,  "relating  to 
lunatics  and  habitual  drunkards,"  gives  to  the  committee  no 
authority  over  the  estate  after  the  death  of  the  lunatic.  The 
court  may  appoint  one  person  to  take  care  of  the  person  and 
another  of  the  estate^  but  evidently  the  enactment  intends  that 
the  authority  in  both  cases  shall  end  with  the  death  of  the 
lunatic. 

The  18th  section  give?  the  management  of  the  real  estate  of 
the  lunatic  to  the  committee  to  pay  debts,  support  the  lunatic 
and  his  family,  and  educate  his  minor  children. 

The  22d  section  authorizes  the  Court  of  Common  Pleas,  having 
jurisdiction  of  the  accounts  of  the  committee  of  such  person,  if 
the  personal  estate  be  deficient,  to  make  an  order  empowering 
such  committee  to  sell  at  public  sale,  or  mortgage  such  parts  of 
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the  same  as  the  said  coart  shall  deem  expedient.  But  no  such 
order  shall  he  made  unless  the  application  of  the  committee  for 
the  same  he  accompanied  with  certain  statements  and  estimates 
•which  evidently  contemplate  a  sale  of  the  real  estate  during  the 
life  of  the  lunatic,  because  it  provides  for  the  sale  of  the  real 
estate  to  realize  a  sum  for  the  support  of  the  lunatic^  for  the  sup- 
port of  his  family,  and  for  the  education  of  his  children. 

The  41st  section,  instead  of  authorizing  the  sale  of  the  real 
estate  after  the  death  of  the  lunatic,  provides  that  the  death  of 
the  lunatic  terminates  the  trust. 

It  is  evident  that  no  section  of  this  act  empowers  the  court  to 
authorize  the  committee  to  sell  the  real  estate  after  the  death  of 
the  lunatic.  It  calls  the  interest  the  committee  has  over  the 
person  and  property  of  the  lunatic,  a  trust ;  and  it  expressly 
enacts  that  death  terminates  that  trust.  Cannot  this  be  inquired 
into  collaterally  ? 

De  Gray,  C.  J.,  in  the  Duchess  of  Kingston  Case,  11  State 
Trials  261,  lays  down  the  rule  which  our  courts  have  followed : 
4  Watts  188 ;  Lockhart  v.  Johns,  7  Barr  139 ;  Painter  v.  Hen- 
derson, Id.  48. 

It  is  not  contended  that  the  judgment  or  decree  of  a  court  can 
be  inquired  into,  much  less  reversed  collaterally,  unless  there 
was  fraud,  or  the  court  had  no  jurisdiction. 

In  this  case  there  is  no  allegation  that  there  was  any  fraud  in 
effecting  the  sale  of  the  real  estate  of  Timothy  Fuller  by  Weed 
and  Butler,  but  that  the  Court  of  Common  Pleas  of  Erie  county 
could  not,  after  the  death  of  Mr.  Fuller,  order  the  sale  of  his 
real  estate.  That  order  was  a  nullity.  The  jurisdiction  of  the 
Common  Pleas  ended,  and  immediately  upon  his  death  the  title 
of  the  real  estate  become  vested  in  the  plaintiffs,  his  legal  repre- 
sentatives. That  the  Acts  of  Assembly  onlv  empowered  the 
court  to  invest  the  committee  with  a  trusty  and  that  death  ended 
the  trusty  except  to  settle  for  what  had  been  done. 

In  GriflSth  v.  Frazier,  8  Cranch  9,  and  McPherson  v,  Cunliff, 
11  S.  &  R.  430,  it  is  ruled  that  letters  of  administration  on  the 
estate  of  a  living  person  are  void.  In  Caldwell  v.  Waters,  6 
Harris  79,  Winter  v.  Perry,  Cro.  Eliz.  199,  and  Campbell  v.  Kent, 
8  Penn.  R.  80,  it  was  held  that  a  sale  of  real  estate  upon  a  void 
judgment  can  be  inquired  into  collaterally  for  other  reasons  than 
fraud. 

If  the  case  is  to  turn  upon  the  fact,  whether  the  proceedings 
*^  de  lunatico  inquirendo**  do  or  do  not  disclose  the  fact  of  the  death 
of  Mr.  Fuller,  the  lunatic,  before  the  sale  of  his  real  estate,  we 
say  those  proceedings,  if  not  expressly,  at  least  by  implication, 
clearly  show  that  he  was  dead,  not  only  when  the  sale  was  made, 
but  before  the  petition  for  an  order  to  sell.  The  offer  was  to 
prove  that  Mr.  Fuller  died  on  the  6th  of  April  1842.  The  record 
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shows  that  the  petition  for  the  order  to  sell  was  presented  in 
court,  and  the  order  made  November  12th  1842.  That  the  order 
was  issued  March  28th  1848.  That  the  land  was  sold,  the  first 
time,  August  12th  1848.  That,  November  8th  1848,  that  sale 
was  set  aside,  and  an  order  for  resale  then  issued ;  that  it  was 
sold  a  second  time,  March  4th  1844,  and  that  sale  was  confirmed 
May  11th  1844 — all  long  after  his  death. 

The  petition  asking  for  an  order  to  sell  the  real  estate  begins 
thus :  "  The  petition  of  the  undersigned  committee  of  the  per- 
son and  estate  of  Timothy  Fuller,  late  ofy*  &c. ;  and  then  closes 
thus :  "  Your  petitioners,  therefore,  pray  the  court  to  make  an 
order  authorizing  your  petitioners  to  sell  said  land  for  the  pur- 
pose of  paying  the  debts  charged  against  the  estate  of  said  Timothy y 
and  they  will,"  &c. 

In  the  schedule  attached  to  the  petition  is  this  "  estimate  of 
the  sum  that  will  probably  be  required  for  the  payment  of  the 
debts  ineurredj  in  the  support  and  maintenance  of  the  said 
Timothy  Fuller  and  his  family." 

It  is  almost  impossible  to  read  this  petition  or  schedule  and 
not  see  that,  at  its  datey  Timothy  FuUer  was  dead. 

James  O.  Marshally  for  defendant. — This  case  presents  a  single 
point,  and  the  law  ruling  the  same  has  long  since  been  well 
settled.  Whether  the  proceedings  of  the  Court  of  Common  Pleas 
of  Erie  county,  in  No.  17  of  August  Term  1841,  a  court  of  re- 
cord having  competent  jurisdiction  of  the  subject-matter,  are  null 
and  voidy  or  can  be  rendered  so  by  parol  proof y  or  can  be  so  de- 
creed indirectly  in  this  ejectment,  an  original  action,  while  its 
adjudications  and  proceedings  remain  unreversed  and  infullforccy 
is  the  simple  question  presented  in  this  case.  Can  there  be  any 
doubt  about  it  ? 

1.  The  plaintiffs  have  not  the  colour  of  equity;  they  are  the 
heirs  of  Timothy  Fuller,  who  had  oontractea  debts  for  his  own 
and  his  family's  support;  and  the  land  now  claimed  by  these 
heirs  had  been  sold  at  a  judicial  sale  to  pay  those  debtSy  and  the 
money  arising  from  said  sale  honestly  appropriated  to  the  pay- 
ment of  the  same.  The  defendants  do  not  claim  title  under  the 
heirs  of  Fuller,  but  their  title  is  paramount.  The  descent  to  the 
plaintiffs  is  quo  modo  suspended  until  the  debts  of  the  ancestor 
are  paid  ;  that  descent  is  interrupted  by  the  proceedings  in  the 
Court  of  Common  Pleas,  and  finally  defeated  by  the  judicial  sale. 
There  are  equitable  estoppels  which  will  estop  a  party  from  using 
a  title  which  in  good  conscience  ought  to  enure  to  the  use  of 
another :  McPherson  v.  Cunliff,  11  S.  A;  R.  426. 

2.  The  Court  of  Common  Pleas  being  a  court  of  general  juris- 
diction, its  judgments  and  decrees  are  conclusive  in  all  matters 
within  its  jurisdiction,  and  cannot  be  reversed  or  avoided  coUat- 
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erally :  Jackson  v,  Summerville,  1  Harris  369 ;  Painter  v.  Hen- 
derson, 7  Barr  62 ;  Lockhart  v.  John,  Id.  137.  This  is  a  case 
where  the  purchaser  of  land  under  a  judicial  sale,  with  the  pro- 
ceedings all  regular  on  their  face,  bond  fide  paid  his  money,  took 
possession  some  eighteen  years  ago,  and  the  law  is  well  settled 
that  a  purchaser  at  judicial  sale  is  not  bound  to  look  or  inquire 
beyond  the  record.  He  has  nothing  to  do  with  errors  or  mistakes 
of  the  court  in  matters  of  fact,  and  most  unquestionably  so  when 
they  do  not  appear  of  record:  McPherson  v.  Cunliff,  11  S.  &  R. 
433,  434;  2  Burr.  1009;  Selin  v.  Snyder,  7  S.  &  R.  166;  Com- 
monwealth  v.  Greenwood  Turnpike  Company,  1  Con.  Rep.  7. 

The  record  of  the  Common  Pleas,  on  which  the  defendant's 
title  rests,  is  an  entirety.  If  the  plaintiffs  had  been  permitted 
to  prove  the  fact  of  the  death  of  Fuller,  after  the  finding  him  a 
lunatic,  or  non  compos  mentis^  and  before  the  sale  of  the  real 
estate  by  the  order  of  the  Court  of  Common  Pleas,  the  evidence 
would  have  availed  them  nothing.  The  whole  proceedings,  from 
the  filing  of  the  petition  for  a  commission  in  the  nature  of  a  writ 
de  lunatico  inquirendo  upon  Timothy  Fuller,  until  the  confirma- 
tion of  the  sale  of  the  land  by  the  court,  constitute  but  one  re- 
cord or  proceedings — just  the  same  as  a  judgment,^,  /a.,  levy 
on  real  estate,  inquisition,  condemnation,  venditioni  exponas^  sale 
by  the  sheriff,  confirmation,  and  deed. 

The  death  of  either  of  the  parties  Siher  fieri  facias  issued,  does 
not  prevent  the  venditioni  exponas  from  issuing  immediately  upon 
the  return  of  the  fi.  fa.  levied  on  land,  and  the  same  condemned : 
Bleecher  v.  Bond,  4  W.  C.  C.  R.  6.  Upon  the  confirmation  of 
the  finding  by  the  commission  that  Timothy  Fuller  was  non  com- 
pos mentisj  he  was  civilly  dead ;  and  could  do  no  act  to  bind 
nimself,  or  his  estate,  any  more  than  if  he  had  been  naturally 
dead.  The  committee  of  a  lunatic  stands  in  the  same  relation 
to  the  estate  of  the  lunatic,  so  far  as  the  same  is  necessary  to 
pay  debts  contracted  both  before  and  after  lunacy  found,  as  the 
executors  of  a  decedent  where  by  the  will  the  executors  are 
directed  to  sell  certain  real  estate  for  the  payment  of  debts.  In 
the  case  of  executors,  it  is  settled  that  the  descent  is  cut  as  to 
the  land  directed  to  be  sold  by  the  executor,  and  the  heir  cannot 
recover  in  ejectment.  The  case  of  a  lunatic  is  equally  strong. 
The  estate  of  both  passes  into  the  custody  of  the  law,  to  be  ad- 
ministered according  to  law,  and  the  law  will  see  that  it  is  pro- 
perlv  administered. 

If  the  natural  death  of  Fuller  vacated  the  powers  of  the  com- 
mittee, what  then  ?  The  answer  the  plaintiffs  would  give,  would 
be  that  letters  of  administration  would  be  granted,  and  the  ad- 
ministration of  the  estate  would  ffo  into  the  hands  of  another 
set  of  trustees.  What  benefit  would  either  the  creditors  of  Fuller 
or  his  heirs  derive  from  that  change  ?  The  estate  is  still  in  the 
custody  of  the  law,  and  one  trustee  can  administer  as  well  as 
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another.  The  committee  have  commenced  the  administration, 
and  the  Act  of  Assembly  makes  no  provision  that  the  powers  of 
the  committee  shall  cease  upon  the  death  of  the  lunatic. 

The  41st  section  of  Act  of  13th  Jnne  1886  makes  no  such 
provision  as  claimed  by  the  counsel  of  the  plaintiffs,  nor  can  it 
be  fairly  construed  to  mean  that  upon  the  moment  of  the  death 
of  the  lunatic,  all  powers  of  the  committee  instantly  cease.  The 
fair  meaning  of  the  section  is,  that  the  committee  shall  close  up 
his  trust,  by  finally  finishing  up  all  the  business  under  his  charge, 
and  make  a  final  close  of  the  business.  Of  course  the  trust 
must  come  to  a  close  after  the  decease  of  the  lunatic.  The  main 
and  only  question  in  this  case  is  conclusively  settled  in  the  case 
of  Warder  v.  Tainter,  4  Watts  270. 

The  first  three  cases  cited  by  plaintiff,  The  Duchess  of  Kings- 
ton's Case,  Lockhart  v.  John,  and  Painter  v.  Henderson,  are  all 
in  favour  of  the  position  taken  by  us,  and  sustain  the  doctrine 
that  the  judgments  and  decrees  of  a  court  having  jurisdiction  of 
the  subject-matter  cannot  be  impeached  collaterally.  The  case 
of  Griffith  v.  Frazier,  8  Cranch,  is  good  law,  but  does  not  touch 
our  case.  The  granting  of  letters  of  administration  in  that  case 
was  totally  void  for  want  of  jurudiction.  The  case  of  McPher- 
son  r.  Cunliff  sustains  our  position  from  beginning  to  end.  In 
the  case  of  Caldwell  v.  Walters,  6  Harris  79,  the  bond  was  void 
on  its  face.  Campbell  r.  Kent,  3  Penna.  Rep.  80,  was  a  case  of  a 
judgment  entered  by  an  attorney  upon  a  warrant  of  attorney 
given  by  the  wife  of  the  defendant  in  the  judgment.  The  con- 
test was  between  live  creditors,  testing  directly  the  validity  of 
the  warrant  of  attorney  given  by  the  wife.  If  a  sale  of  the  real 
estate  of  the  defendant  in  that  judgment  had  been  made  by  the 
sheriff,  the  purchaser  would  have  tasen  a  good  title. 

If  the  word  late  in  the  petition  is  to  be  taken  as  evidence  of 
the  death  of  Fuller  at  the  time  or  before  the  filing  of  the  'peti- 
tion, the  writs  and  declarations  in  nearly  every  civil  case  in  our 
courts  would  indicate  the  death  of  the  defendants  before  suit 
commenced.  Our  writs  of  summons  command  the  sheriff  to 
summon  A.  B.,  late  of  said  county ;  our  declarations  complain 
of  A.  B.,  late  of  said  county,  &c. ;  our  indictments  in  the  crimi- 
nal courts  charge  A.  B.,  late  of  said  county,  yeoman,  &c.  So 
also  as  to  the  word  estate.  When  a  committee  is  appointed,  the 
assets  belonging  to  the  lunatic  are  called  the  estate  of  the  lunatic, 
and  the  Act  of  Assembly  provides  that  the  committee  shall  take 
charge  of  the  estate  of  the  lunatic.  A  petition  for  the  committee 
of  any  live  lunatic  for  the  sale  of  land  to  pay  debts,  which  did 
not  use  the  language  claimed  as  indicating  the  previous  death  of 
the  lunatic,  would  be  a  novelty. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
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Strong,  J. — This  was  an  action  of  ejectment.  The  plaintiffs 
claimed  as  heirs  of  Timothy  Fuller,  of  whose  person  and  estate  a 
committee  was  appointed  on  the  18th  day  of  June  1841,  under  a 
commission  of  lunacy.  In  his  lifetime  he  had  been  seised  of  the 
property  in  dispute,  and  he  had  died  intestate.  The  defendants 
claimed  under  a  sale,  made  by  order  of  the  Court  of  Common 
Pleas,  for  the  payment  of  the  debts  of  the  lunatic,  including  also 
the  expenses  of  his  support  and  maintenance,  and  that  of  his 
family.  The  petition  for  the  sale  was  presented  by  the  committee, 
and  an  order  to  sell  was  granted  on  the  12th  of  November  1842. 
The  first  sale  made  was  set  aside  by  the  court,  but  the  land  was 
again  sold  to  one  under  whom  the  defendants  claimed,  on  the  4th 
of  March  1844,  and  the  sale  was  confirmed  on  the  11th  of  May 
next  following.  These  proceedings  of  the  Common  Pleas,  on 
their  face  appear  to  have  divested  the  title  of  Timothy  Fuller. 
But  to  avoid  their  apparent  effect,  the  plaintiffs  offered  to  show 
at  the  trial  that  Fuller,  the  lunatic,  died  on  the  6th  day  of  April 
1842,  before  the  order  of  sale  was  granted.  Whether  it  was 
competent  for  them  to  show  that  fact  is  the  sole  question  be- 
fore us. 

It  is  a  familiar  principle  that  the  judgment  or  decree  of  a  court 
of  competent  jurisdiction  cannot  be  reversed  or  inquired  into  in 
a  collateral  proceeding,  except  for  fraud.  Nor,  standing  on  the 
public  records,  shall  it  be  deemed  a  nullity,  provided  the  magis- 
trate had  jurisdiction  of  the  matter  adjudicated.  This  principle 
is  said  to  have  no  exception:  Uazlett  v.  Ford,  10  Watts  101. 
No  fraud  is  alleged  in  this  case.  But  it  is  said  that  the  Court 
of  Common  Pleas  had  no  jurisdiction  over  the  estate  of  Timothy 
Fuller  after  his  death,  and  that  consequently  the  order  to  sell 
and  the  sale  made  under  it  were  void.  It  is  not  enough  for  the 
plaintiff's  to  show  that  they  were  erroneous,  for  errors  of  law,  or 
even  of  fact,  can  be  corrected  only  by  writ  of  error  or  by  appeal. 
It  may  be  that  the  order  of  sale  must  have  been  set  aside,  had 
an  appeal  been  taken  from  the  court  which  made  it.  But  the 
question  now  is,  in  this  collateral  action,  whether  the  order  was 
wholly  void  for  defect  of  jurisdiction  to  make  it. 

The  fifth  article  of  the  constitution  of  the  state  declares  that 
the  several  Courts  of  Common  Pleas  shall  have  the  power  of  a 
Court  of  Chancery,  so  far  as  relates  to  the  care  of  the  persons 
and  estates  of  those  who  are  non  compos  mentiSj  and  authorises 
the  legislature  to  vest  in  the  said  courts  such  other  powers  to 
grant  relief  in  equity  as  shall  be  found  necessary.  The  power 
of  a  chancellor  over  the  estate  of  a  lunatic  is  that  of  custody,  of 
*  management,  and  of  application  to  the  lunatic's  support  and  that 
of  his  family,  to  the  education  of  his  minor  children,  and  to  the 
payment  of  his  debts.  Under  our  Act  of  Assembly  this  power  is 
exercised  through  a  committee,  appointed  by  the  court,  and  the 
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committee  may  be  ordered  to  sell  the  real  estate  belonging  to  tbe 
lunatic,  if  the  personal  property  is  not  suflScient  for  the  purposes 
already  mentioned.  Yet  the  charge  of  the  property  is  in  the 
court,  though  administered  by  a  committee.  After  the  return 
of  an  inquisition  finding  lunacy,  the  jurisdiction  of  the  court  ever 
the  property  of  the  lunatic  is  complete,  either  for  custody,  for 
management,  or  for  sale.  And,  though  his  death  necessarily 
terminates  all  jurisdiction  over  his  person,  there  are  not  wanting 
cases  which  assert  that  jurisdiction  over  the  property  continues, 
for  some  purposes,  even  after  death :  Ex  parte  McDougall,  12 
Vesey  884.  See  also  Shelford  on  Lunacy,  22,  23,  24.  To  what 
extent  this  may  be,  the  case  now  in  hand  does  not  demand  that 
we  should  inquire.  It  is  enough  for  our  present  duty  that  the 
Court  of  Common  Pleas  had  complete  jurisdiction  over  the  pro- 
perty of  Timothy  Fuller,  and  might,  without  even  any  irregu- 
larity, have  ordered  a  sale  up  to  April  6th  1842.  Did,  then,  his 
death  on  that  day  so  completely  oust  the  jurisdiction  of  the  court 
over  the  property  as  to  make  a  subsequent  order  of  sale  not 
merely  erroneous  but  an  absolute  nullity  ?  An  order  of  sale  was 
a  proceeding  in  rem^  and  not  a  decree  against  the  lunatic  him- 
self. Notice  of  it  to  him  would  have  been  unnecessary,  had  he 
been  living.  To  justify  it,  the  court  needed  no  jurisdiction  of 
his  person.  The  Act  of  Assembly,  under  which  the  sale  was 
ordered,  contemplated  no  notice  to  the  lunatic.  Now  it  would 
seem  to  be  well  established  that  in  civil  proceedings  against  a 
person,  his  death  does  not  so  completely  take  away  the  jurisdic- 
tion of  a  court  which  has  once  attached,  as  to  render  void  a  judg- 
ment subsequently  given  against  him.  The  judgment  is  reversible, 
in  error,  if  the  fact  and  time  of  death  appear  on  the  record,  or 
in  error  coram  nobi$  if  the  fact  must  be  shown  aliunde.  But  it 
is  not  void.  Thus,  in  RoUe's  Abr.,  vol.  1,  742,  6,  12,  it  is  said, 
*^  if  in  a  eui  in  vita  the  tenant  dies,  and  afterwards  judgment  is 
against  him,  which  is  erroneous,  and  execution  is  sued  against 
the  heir,  he  shall  not  avoid  the  judgment  in  assize  without  error." 
"  So  in  a  icire  facias  by  an  executor,  upon  a  judgment  in  eject- 
ment by  his  testator  against  B.,  execution  shall  not  be  avoided 
nor  judgment  stayed  by  saying  that  the  tenant  died  p^nd^n^  litCy 
for  he  ought  to  avoid  it  by  error  :**  1  RoUe  742,  1, 18 ;  3  Comyn's 
Digest,  ErroTj  D.  Without,  however,  citing  the  authorities  at 
length,  we  refer  to  the  opinion  of  Judge  Kennedy  in  Warder  v. 
Tainter,  4  Watts  279  et  $eq.,  where  a  large  number  are  collected. 
Other  American  cases  not  collected  by  him  might  be  added. 
Thus  in  Coleman  v.  McAnulty,  16  Missouri  (Bennett's  Rep.)  177, 
it  was  ruled  that  a  judgment  rendered  in  favour  of  a  plaintiff 
who  had  died  before  its  rendition  was  not  void.  So  in  Collins  v. 
Mitchell,  6  Florida  364,  it  was  held  that  the  death  of  the  partv 
defendant  before  judgment  does  not  render  the  judgment  void. 
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but  only  voidable  upon  a  writ  of  error  coram  nobis.  From  tho 
report  of  the  case  it  would  appear  that  the  defendant  died  before 
the  institution  of  the  suit,  which  was  commenced  by  attachment. 
See  also  Day  v.  Hamburg,  1  Browne  75.  These  authorities  show 
unmistakably  that  even  a  judgment  in  personam  is  not  void 
merely  because  the  defendant  died  before  it  was  rendered.  At 
most  it  is  only  voidable,  reversible  in  error,  but  not  impeachable 
collaterally.  And  some  of  the  cases  deny  that  it  can  be  reversed 
in  error,  when  the  averment  of  the  error  involves  a  contradiction 
of  the  record. 

There  is  even  less  reason  for  holding  a  decree  in  rem,  such  as 
was  this  order  of  sale,  to  be  void,  if  made  after  the  death  of  the 
owner  of  the  property.  The  reason  why  even  a  judgment  in 
personam  is  voidable  in  error,  is  because  the  party  against  whom 
it  was  rendered  has  been  deprived  of  an  opportunity  of  showing 
cause  against  the  plaintiffs*  claim.  But  in  a  proceeding  in  rem 
he  may,  or  may  not,  intervene.  As  already  said,  in  an  applica- 
tion for  an  order  to  sell  the  real  estate  of  a  lunatic,  the  law  does 
not  contemplate  his  being  heard.  He  has  lost  nothing,  therefore, 
by  death.  His  property  has  been  intrusted  to  the  court,  which 
is  to  exercise  its  discretion  over  both  its  custody  and  its  sale. 
If  then  a  personal  judgment  obtained  against  him  after  his  death, 
jurisdiction  of  the  person  having  once  been  acquired,  would  be 
only  voidable,  a  decree  for  the  sale  of  his  property,  the  court 
having  had  jurisdiction  over  it,  can  be  no  more  than  voidable, 
though  made  when  he  had  ceased  to  be  in  life. 

The  cases  relied  upon  by  the  plaintiff  are  not  in  conflict  with 
these  views.  Letters  of  administration  on  the  estate  of  a  living 
person,  and  the  probate  of  the  will  of  such  a  person,  are  of  course 
void,  for  there  never  was  any  jurisdiction  of  the  person  or  pro- 
perty. The  bond  and  warrant  of  a  married  woman  to  confess 
judgment  are  void,  and  of  course  can  authorize  no  judgment  at 
all.  The  observation  of  Chief  Justice  Gibson,  in  his  dissenting 
opinion  in  Campbell  v.  Kent,  8  Penna.  Rep.  79,  when  remarking 
lipon  Randall's  Case,  2  Mod.  808,  and  Warter  v.  Perry  &  Spring, 
Cro.  Eliz.  199,  was  but  a  suggestion  not  called  for  by  the  case. 
He  said  that  "  perhaps  the  true  ground  of  both  these  cases  was 
that  the  judgment  was  not  only  injurious,  but  void,  as  having 
been  rendered  against  a  party  not  in  existence,  and  therefore 
requiring  no  reversal  to  render  it  a  nullity."  That  was,  how- 
ever, not  the  ground  on  which  the  cases  were  rested.  Warter  v. 
Perry  &  Spring  was  a  seire  facias  against  bail  of  Brooke,  who 
pleaded  that  Brooke  was  dead  the  day  of  the  judgment  given. 
"The  court,"  says  the  reporter,  "first  held  it  no  plea,  for  it 
goeth  in  avoiding  the  judgment,  and  proveth  it  to  be  erroneous, 
which  cannot  be  avoided  but  by  error.  But  they  might  plead 
the  death  of  Brooke  before  scire  facias  and  after  judgment,  for 
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then  they  could  not  bring  in  the  body.     But  afterwards  the  plea 
was  received  because  they  cannot  have  a  writ  of  error  to  reverse 
the  judgment.**     If  this  be  a  correct  report  of  the  case,  it  shows 
that  the  plea  was  received  for  an  entirely  different  reason  from 
that  suggested  by  Judge  Gibson,  sctl.   that  the  judgment  was 
void.    The  reason  given  was,  that  the  pleaders  were  not  in  privity 
with  the  defendant,  and  could  not  sue  out  a  writ  of  error.     And 
it  seems  that  the  plea  was  receivable  at  all  events,  not  necessa- 
rily impeaching  the  judgment ;  for  whether  the  defendant  died 
before  or  after  judgment,  the  bail  could  not  bring  in  his  body. 
The  same  case  is  reported  in  Leonard,  part  2,  case  125,  and  there 
it  appears  that  the  defendants  were  only  permitted  to  plead  that 
Brooke  was  dead  after  judgment,  that  not  amounting  to  a  sur- 
mise against  the  judgment.     This  report  makes  the  case  accord 
with  other  rulings  that  a  judgment  may  not  be  attacked  by  show- 
ing collaterally  that  the  defendant  was  dead  before  it  was  ren- 
dered.    In  Randall's  Case,  2  Mod.  308,  which  was  debt  upon  a 
bond  against  one  as  administrator,  he  pleaded  a  judgment  re- 
covered against  his  intestate,  and  that  he  had  not  assets  ultra. 
The  plaintiff  replied  that  the  intestate  died  before  judgment,  and 
that  after  his  death  judgment  was  obtained  and  kept  alive  per 
fraudem.     The  defendant  rejoined  traversing  the  fraud,  but  did 
not  answer  the  death  of  his  intestate,  and  upon  a  demurrer  it 
was  argued  for  the  plaintiff  that  the  judgment  was  ill,  and  that 
he,  being  a  stranger  to  it,  could  neither  bring  a  writ  of  error  or 
deceit,  and  had  no  other  way  to  avoid  it  but  by  a  plea ;  and  that 
it  is  put  as  a  rule  that  when  judgment  may  be  reversed  by  writ 
of  error,  the  party  shall  not  be  permitted  to  do  it  by  plea,  but  a 
stranger  to  it  must  avoid  it  by  plea,  because  he  is  no  party  to 
the  judgment ;  as  if  a  $cire  facia$  be  brought  against  the  bail, 
it  is  a  good  plea  for  them  to  say  that  the  principal  was  dead 
before  judgment  given,  by  way  of  excusing  themselves  to  bring 
in  the  body ;  but  it  is  not  good  to  avoid  the  judgment,  because 
it  is  against  the  record  which  must  be  avoided  by  writ  of  error. 
The  reporter  in  Modern  adds :  "  The  court  were  of  opinion  that 
the  plaintiff  might  avoid  the  judgment  without  a  writ  of  error, 
especially  in  this  case,  where  it  is  not  only  erroneous  but  void." 
It  is  not  easy  to  understand  for  what  reason  the  court  were  of 
opinion  that  the  judgment  was  void,  whether  for  fraud  or  for  the 
death  of  the  defendant's  intestate.     The  principal  thing  argued 
and  decided  was  that  a  stranger  might  attack  a  judgment  by 
plea,  when  one  in  privity  would  be  put  to  a  writ  of  error.     And 
the  case  is  cited  by  Baron  Gomyn,  as  deciding  onlv  that  if  a 
party  cannot  have  error,  he  may  avoid  a  judgment  oy  plea :  8 
Com.  Dig.,  Error  D,  p.  569.     As  a  general  proposition,  even  this 
may  be  doubted.     But  if  it  be  taken  as  good  law,  it  does  not  help 
the  plaintiffs  in  the  present  case,  for  they  claim  as  heirs  of  Timothy 
Fuller,  and  in  privity  with  him.     They  mighty  therefore,  have 
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assailed  the  decree  of  the  Court  of  Common  Pleas,  directly  by 
appeal.  The  language  of  the  court  in  Caldwell  v.  Waters,  6  Harris 
79,  also  cited  by  the  plaintiffs,  is  no  more  than  a  quotation  from  the 
dissenting  opinion  of  Judge  Gibson,  already  noticed.  The  in- 
dustry of  the  counsel  has  not  found  any  case  which  rules  that  a 
judgment  against  a  defendant,  who  died  before  it  was  given,  is, 
on  that  account,  ipso  facto  void,  much  less  any  that  treats  as  a 
nullity  a  judgment  in  rem,  because  of  the  previous  death  of  the 
owner.  As  we  have  seen,  there  are  numerous  decisions  to  the 
contrary. 

Had,  therefore,  the  plaintiffs  been  permitted  to  prove  that 
Timothy  Fuller  died  before  the  order  of  sale,  it  would  have 
availed  them  nothing.  It  would  not  have  annulled  the  order, 
though  it  might  have  shown  it  to  have  been  erroneous.  The  evi- 
dence offered  was,  therefore,  properly  excluded. 

We  feelthe  more  satisfaction  in  coming  to  such  a  conclusion 
in  this  case,  for  it  results  in  obvious  justice.  The  property  was 
sold  eighteen  years  ago.  It  was  sold  for  the  payment  of  the 
debts  of  the  lunatic,  a  part  of  which  were  debts  due  these  very 
plaintiffs.  The  heirs  of  the  lunatic  knew  of  the  order  to  sell, 
and  of  the  sale,  for  some  of  them  moved  the  court  to  set  aside 
the  first  sale  made  under  the  order,  not  on  acc6unt  of  his  prior 
death,  but  because  it  was  believed  the  property  would  bring  more 
if  offered  for  sale  again.  It  would  be  a  great  hardship,  if,  after 
all  this,  and  after  the  lapse  of  eighteen  years,  the  heirs  could 
now  recover  the  land  from  purchasers  who  bought  on  the  faith 
of  a  judicial  decree,  and  who  may  have  greatly  improved  the 
land  and  enhanced  its  value. 

The  judgment  is  affirmed. 


Burr  versus  Todd. 

Suit  on  Bond. — Measure  of  Damages. — Penalty  in  Bond,  when  const' 
dered  as  JAquidated  Damages. — Deed  curing  Defect  in  Title,  admissi* 
hie  in  Action  on  Bond  to  secure  Consideration  for  Sale  of  Land,"*^ 
Fraudulent  Representation  and  Waiver  of  Condition,  qnestions  f6r 
the  Jury. 

1.  A  bond  in  the  sam  of  two  thousand  dollars,  with  condition  that  the 
obligor  execute  and  deliver  the  deeds  for  certain  lands  described,  in  exchange 
for  other  lands  conyeyed  to  him  by  the  obligee,  is  not  to  be  regarded  in  the 
nature  of  stipulated  damages,  so  that  on  breach,  the  penalty  becomes  the 
measure  of  damages. 

2.  In  an  action  on  the  bond  against  the  obligor  therein  for  refusing  to  con- 
vey the  lands  in  pursuance  of  the  bargain  of  exchange,  the  measure  of  dam- 
ages is  the  value  of  those  lands  at  the  time  when  they  should  have  been 

.    conveyed  to  the  obligee. 

3.  Where  the  obligor  defendant  set  up  a  defect  in  the  title  of  the  land  oon* 


f 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  207 

[Burr  V.  Todd.] 

Teyed  to  hkn  bj  the  obligee  plaintiff,  at  the  time  the  bond  was  executed,  a 
deed  curing  the  defect  complained  of  is  admissible  in  evidence. 

4.  Where  fraud  and  misrepresentation  as  to  the  quality  of  one  tract  of  the 
land  conveyed  by  the  plaintiff  was  set  up  in  defence,  and.  there  was  evidence 
of  an  agreement  on  the  part  of  the  defendant  to  waive' inspection  of  the  land 
and  take  the  risk  of  its  quality  upon  himself,  it  was  not  error  in  the  court  to 
instruct  the  jury,  that  if  tliey  found  that  the  plaintiff  had  fraudulently  mis- 
represented his  land,  and  defendant  had  not  agreed  to  waive  inspection  and  take 
the  risk,  they  should  find  a  verdict  for  the  defendant ;  for  the  questions  of  fraud, 
of  waiver,  of  false  representations,  and  of  the  assumption  of  all  risks  as  to 
the  quality  ef  the  land,  were  for  the  jury. 

Erbob  to  the  Common  Pleas  of  JErie  county. 

This  was  an  action  of  debt  brought,  November  26th  1868,  by 
Rafos  R.  Todd  against  Alanson  Burr,  on  a  bond  dated  September 
13th  1858,  executed  by  the  defendant,  in  the  sum  of  $2000,  upon 
condition  to  be  void  if  the  obligor,  his  executors  or  administra- 
tors, should  '^  well  and  truly  make,  execute,  and  deliver  to  Rufus 
R.  Todd,  within  thirty  days  from  the  date  thereof,  or  as  soon  as 
said  Todd  should  call  for  and  demand  the  same,  good  and  suffi- 
cient warranty  deeds  of  conveyance,  free  from  encumbrance,  the 
following  pieces  and  parcels  of  land,  viz.,  three  and  a  half  acres 
of  land  in  Wayne  township,  Erie  county,  Pennsylvania,  being 
the  lot  on  which  the  said  Burr  now  resides ;  also  one  and  three- 
quarter  acres  near  by  same  village,  (Beaver  Dam) ;  also  lot  one 
acre  in  township  of  Concord,  near  railroad  west  of  steam-mill. 
Also  the  said  Burr  is  to  make,  execute,  and  deliver  to  said  Todd 
an  assignment  of  an  article  of  agreement  (that  is,  his  right,  title, 
and  interest  of  and  to  the  same)  from  Hiram  Cook,  for  fifty 
acres  of  land  situate  in  the  township  of  Concord,  which  premises 
are  to  be  conveyed  and  assigned  to  the  said  Todd  in  payment  or 
exchange  for  lands  th%%  day  conveyed  to  the  $aid  Burr  by  the  $aid 
Bufue  Todd  and  wife,'*  &c. 

The  lands  conveyed  to  Burr  by  Todd  and  wife  were  situate  in 
Darien,  Genesee  county,  and  Warren,  New  York,  and  had  not 
been  seen  by  Burr  when  the  bond  was  executed.  After  seeing 
the  Warren  tract  he  returned  home,  and,  on  the  ground  that  hd 
had  been  deceived  by  Todd  as  to  its  value,  refused  to  make  and 
deliver  the  deeds  mentioned  in  the  bond,  but  made  out  deeds  of  the 
land  which  Todd  had  conveyed  to  him,  and  tendered  them  to  him, 
who  refused  to  receive  them,  and  brought  suit  on  the  bond  as 
above  stated. 

On  the  trial  the  plaintiff  offered  in  evidence  a  deed  from 
Thomas  S.  Christie  to  George  M.  Crane,  for  his  interest  in  the 
fifty  acre  tract  in  Darien,  Genesee  county,  New  York,  embraced 
in  the  contract  of  the  parties  for  the  purpose  of  curing  any 
alleged  defect  in  his  title  thereto,  which  was  admitted  by  the 
court  under  exception  for  defendant. 

The  defendant  requested  the  court  to  instruct  the  jury : — 
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'  1.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
represented  to  the  defendant  that  the  two  hundred  acres  of  land 
in  Warren  connty  was  good,  smooth  face  farming  land,  and 
suitable  for  farming  purposes,  and  worth  $5  per  acre,  and  that 
these  assertions  and  statements  had  a  tendency  to  induce  the 
defendant  to  give  the  bond  now  in  suit  in  this  case,  and  if  those 
statements  of  the  plaintiff  were  false  and  fraudulent,  the  whole 
contract  is  void,  and  the  plaintiff  cannot  recover. 

2.  If  the  jury  believe,  from  the  evidence,  that  Todd  mad« 
gross  misrepresentations  of  the  description  as  to  the  quality  and 
value  of  the  Warren  county  land,  before  and  at  the  time  of  the 
making  the  contract,  the  same  is  void,  and  the  plaintiff  cannot 
recover  in  this  case. 

3.  If  the  jury  believe,  from  the  evidence,  that  Todd,  in  the 
commencement  of  the  bargain  with  Burr  for  an  exchange  of  land, 
misrepresented  description,  quality,  and  value  of  the  Warren 
county  land,  and  that  misrepresentation  had  a  tendency  to  in- 
duce Burr  to  enter  into  the  contract,  the  contract  is  void  and 
cannot  be  enforced,  notwithstanding  Todd  may  have  said  at 
Darien  there  were  some  rocks  on  a  part  of  the  land,  and  not 
very  smooth  faced;  the  misrepresentations  having  done  the 
designed  work,  are  not  cured  by  any  subsequent  modification 
falling  short  of  the  truth  Todd  may  have  made  on  the  way  to  and 
at  Darien. 

4.  If  the  jury  believe,  from  the  evidence,  that  Todd  made 
false  and  fraudulent  representations  as  to  the  quality  and  value 
of  the  Warren  county  land,  the  giving  of  the  bond  in  suit,  or 
possession  in  part  of  the  Beaver  Dam  property  by  Burr,  and  the 
acceptance  of  the  deeds  from  Todd  to  Burr,  or  any  other  act  of 
Burr  in  consequence  of  such  false  representations,  cannot  affirm 
the  contract. 

6.  The  bond  upon  which  the  plaintiff  has  brought  this  suit 
being  a  penal  bond  to  secure  the  performance  of  a  collateral  act, 
the  conveyance  by  defendant  to  plaintiff  of  certain  real  estate 
in  said  bond  described,  the  plaintiff  is  entitled  to  recover  only 
nominal  damages,  if  entitled  to  recover  at  all,  having  giving  no 
evidence  of  any  actual  damage. 

6.  The  plaintiff  cannot  recover  in  this  case  if  the  jury  believe, 
from  the  evidence,  that  the  consideration  in  part,  of  the  bond  on 
suit,  was  the  conveyance  of  fifty  acres  of  land  in  Darien,  state 
of  New  York,  by  plaintiff  to  defendant,  and  that  there  was  at 
the  commencement  of  this  suit,  and  still  is  an  outstanding  title 
to  the  whole  or  part  of  said  land,  and  the  deed  from  Thomas 
Christie  to  Crane,  given  in  evidence  by  the  plaintiff,  is  evidence 
of  such  outstanding  title. 

The  court  below  charged  the  jury  as  follows : — 

^^  To  the  first,  second,  third,  and  fourth  points  of  the  defendant 
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we  answer,  if  the  contract  was  as  is  claimed  to  be  proven  bj 
the  witnesses,  Alanson  Millard  and  Jonathan  Hill,  and  corrobo- 
rated by  the  evidence  of  Nathaniel  Ames  and  E.  R.  Newton,  and 
its  validity  was  to  depend  on  the  condition  that  the  Warren 
county  land  should  prove  equal  to  the  recommendation,  and  this 
condition  was  not  sustained  by  an  inspection,  nor  waived  nor 
abandoned  by  the  defendant;  [or  if  the  plaintiff  falsely  and  fraud- 
ulently represented  the  land  tobegood,  smooth-faced  farming  land, 
well  suited  for  farming  purposes,  and  thereby  having  superior  ad- 
vantages and  opportunities  of  knowledge,  induced  the  defendant 
to  enter  into  the  contract,  the  law  would  be  as  stated  in  these  points, 
unless  the  defendant  afterwards  expressly  agreed  to  waive  an  in- 
spection of  the  land,  and  take  a  risk  of  its  qualitv  upon  himself.] 
If  the  bond  was  given  by  Burr,  and  the  deeds  executed  and 
delivered  by  Todd,  merely  as  steps  in  the  progress  of  carrying 
out  the  original  verbal  contract,  still  reserving  the  ultimate  con- 
summation of  the  contract  for  a  future  time,  and  holding  it 
dependent  on  the  original  condition  that  the  Warren  land  should 
turn  out  such  as  recommended,  then  the  defendant  has  still  a  right 
to  rescind  the  contract,  if  the  Warren  land  fails  to  meet  the  recom- 
mendation in  some  essential  particulars. 

^'If  the  defendant  did  not  at  any  time  waive  his  right  to 
inspect  the  Warren  county  land,  and  to  accept  or  refuse  it,  as  it 
agreed  with  or  differed  from  the  recommendation,  provided  that 
was  the  bargain,  and  did  not  agree  to  take  on  himself  the  risk 
of  its  quality,  he  has  a  right  to  refuse  a  compliance  with  the 
condition  of  his  bond  and  rescind  the  contract,  so  long  as  it  is 
executory,  and  anything  remains  to  be  done  to  consummate  it, 
provided  you  are  satisfied  the  land  is  not  such  as  Todd  recom- 
mended it  to  be  in  some  material  respect.  With  this  ocplanation 
we  answer  these  points  in  the  affirmative. 

"  To  the  fifth  point  we  answer  we  do  not  so  understand  the 
law.  The  defendant's  bond,  given  in  evidence,  binds  him  to  pay 
to  the  plaintifi*  the  sum  of  $2000,  to  be  released  on  condition  he 
will  execute  certain  conveyances  therein  described  to  the  plain* 
tifi*  within  a  time  specified.  This  he  has  refused  to  do,  and  offers 
reasons  why  he  should  be  excused.  He  takes  the  risk  of  their 
sufficiency.  If  not  sufficient,  the  plaintiff  is  entitled  to  his  $2000, 
unless  the  defendant  shows  the  damages  to  the  plaintiff*,  in  con- 
sequence of  his  non-performance  of  the  condition  of  his  bond,  is 
less  than  that  sum.  The  burthen  of  proving  them  less  was  on 
the  defendant.  This  he  has  not  done,  and  if  entitled  to  recover 
at  all,  the  plaintiff  is  entitled  to  a  verdict  for  the  sum  named  in 
his  bond. 

**  We  cannot  answer  the  sixth  point  as  requested,  because  the 
evidence  does  not  sustain  it.  The  only  evidence  we  had  in  the 
cause  of  defect  in  the  title  to  the  Darien  land  was  by  parol  and 

6  We.— 14 
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incidental.  Baxter  Gilbert  informed  the  defendant  that  by  an 
examination  of  the  recorded  title,  made  the  March  before  this 
trade,  he  had  discovered  a  little  defect  in  it.  That  the  land  had 
been  purchased  from  Christie's  heirs,  and  one  of  the  boys,  being 
a  minor  at  that  time,  had  not  signed  the  deed  to  George  Crane. 
That  Thomas  Christie  was  the  heir  who  had  not  executed  the 
deed  given  by  the  heirs  to  Crane.  In  conversation  about  the 
title  Todd  admitted  this  to  be  so,  but  said  he  would  get  that  fixed 
up.  A  deed  from  Thomas  Christie  to  George  Crane  has  been 
given  in  evidence,  which  we  regard  as  sufficient  to  cure  all  the 
defect  in  the  title  to  that  piece  of  land  that  has  been  disclosed 
on  the  trial." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff;  whereupon  the  defendant  sued  out  this  writ, 
and  assigned  for  error  here  that  portion  of  the  answer  to  the 
first,  second,  third,  and  fourth  points,  which  is  enclosed  in  brackets 
above ;  the  admission  in  evidence  of  the  deed  from  Christie  to 
Crane ;  and  the  answer  given  to  defendant's  fifth  and  sixth  points. 

James  C.  Marshall  and  George  H.  Cutler^  for  plaintiff  in  error, 
argued : — 1.  That  as  the  deed  from  Christie  to  Crane  was  un- 
accompanied with  any  evidence  to  connect  that  title  with  Todd's, 
and  as  plaintiff  in  error  had  given  no  evidence  from  whom  Todd 
derived  title,  it  was  improperly  admitted. 

2.  The  qualification  contained  in  a  portion  of  the  answer  to 
our  1st,  2d,  3d,  and  4th  points  was  erroneous.  The  points  are 
predicated  on  the  fraud  on  the  part  of  the  plaintiff  below  in 
knowingly,  wilfully,  falsely,  and  fraudulently  misrepresenting 
the  quality  of  the  land  in  Warren  county,  and  that  Burr  acted 
upon  Todd's  statements  in  giving,  the  bond.  There  could  be  no 
waiver  by  Burr  short  of  an  actual  inspection  of  the  land.  The 
charge  of  the  learned  judge  was  strictly  in  accordance  with  the 
law  had  he  omitted  the  qualifying  part,  which,  however,  upset 
the  whole  of  his  answers  to  those  points.  Because  one  witness 
testified  that,  while  the  parties  were  at  Genesee  county.  Burr 
said  the  farm  of  fifty  acres  there  was  full  better  than  Todd  had 
recommended  it,  and  that  he  would  take  the  Warren  county  land 
at  his  own  risky  the  jury  unquestionably  took  that  evidence  as 
a  waiver,  and  on  that  found  a  verdict  for  the  plaintiff,  whereas 
if  the  court  had  answered  the  points  as  it  did,  leaving  out  the 
qualifying  part,  the  verdict  in  our  opinion  would  have  been  for 
the  defendant  below.  Wherever  there  is  a  gross  misrepresenta- 
tion of  facts,  relative  to  the  subject-matter  of  the  contract,  the 
contract  is  fraudulent  and  void^  and  cannot  be  confirmed :  Cochran 
V.  Cummins,  4  Dal.  250 ;  Duncan  v.  McCullough,  4  S.  &  R.  483 ; 
Chamberlain  v.  McClury,  8  W.  &  S.  86 ;  Jackson  v.  Summer- 
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ville,  1  Harris  659 ;  Spalding  v.  Hedges,  2  Barr  240 ;  Addison 
on  Contracts  133. 

3.  As  to  the  rule  of  damages  in  case  the  plaintiff  below  was 
entitled  to  recover,  we  apprehend  the  court  was  in  error. 
Stipulated  damages  can  only  be  where  there  is  a  cleavy  unequiv(h 
cat  agreement  J  which  stipulates  for  the  payment  of  a  certain  sum 
as  a  liquidated  satisfaction,  fixed  and  agreed  upon  between  the 
parties  for  the  doing  or  not  doing  certain  acts  particularly  ex- 
pressed in  the  agreement:  Robeson  v.  Whitesides,  16  S.  &  R.  322 ; 
Thornton  v,  Bonham,  2  Barr  102 ;  Cox  v.  Henry,  8  Casey  18 ; 
Robinson  v.  Bakewell,  1  Id.  424 ;  Dennis  v.  Cummins,  3  Johns. 
Ch.  297;  Gray  v.  Crosby,  18  Johns.  R.  219;  Spencer  v.  Tilden, 
5  Cow.  144 ;  Hoag  v.  McGinnis,  22  Wend.  163 ;  Shiell  v.  McNitt, 
9  Paige  101 ;  Spear  i;.  Smith,  1  Den.  464.  Inasmuch  as  the 
plaintiff  below  gave  no  evidence  as  to  the  value  of  the  land  con- 
veyed by  him  to  the  defendant  below,  nor  of  the  land  described 
in  the  condition  of  the  bond,  he  could  only  recover  nominal 
damage,  having  proved  no  actual  damages,  and  the  court  below 
was  in  error  in  virtually  instructing  the  jury  that  the  J2000 
mentioned  in  the  bond  were  liquidated  damages. 

4.  The  sixth  point  presents  the  question  of  defect  in  the  title 
of  the  fifty  acres  of  land  conveyed  by  plaintiff  below  to  defend- 
ant, and  which  formed  a  part  of  the  consideration  of  the  bond  in 
suit.  The  learned  judge  below  refused  to  answer  the  point  as 
requested,  because,  he  said,  the  evidence  did  not  sustain  it ;  but 
in  his  answer  shows  that  there  was  evidence  in  the  case  that  there 
was  a  defect  in  the  title  at  the  time  of  the  trade  between  plaintiff 
and  defendant ;  that  the  plaintiff  below  agreed  to  have  that  defect 
remedied.  Where  is  the  evidence  in  the  case  it  was  ever  per- 
fected? The  court  would  intimate  it  was  in  the  deed  from 
Thomas  S.  Christie  to  Oeorge  Crane,  and  is  the  same  deed  given 
in  evidence  under  our  bill  of  exceptions.  How  does  that  help 
the  case?  There  is  not  a  spark  of  evidence  in  the  case  that 
Todd's  title  was  in  any  way  connected  with  George  Crane's  title. 
That  deed  showed  most  clearly  an  outstanding  title  to  this  land 
in  Crane.  If  Crane  ever  conveyed  to  Todd  it  was  for  them  to 
show  it.  The  parol  evidence  showed  an  outstanding  interest  in 
Christie,  and  that  interest,  whatever  it  was,  was  conveyed  to 
Crane,  and  there  it  stopped. 

John  IS,  Walker  and  William  A.  Galbraithy  for  defendants  in 
error. — The  main  controversy  in  this  case  was  as  to  where  and 
when  the  bargain  was  made,  and  what  it  was.  The  evidence 
showed  that  it  was  made  in  New  York,  when  Burr  was  there  to 
examine  the  Darien  farm,  during  the  11th,  12th,  and  13th  of 
September  1858,  and  that  there  was  no  fraud  or  colour  of  fraud 
in  it. 
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1.  The  deed  from  Christie  to  Crane  was  properly  admitted. 
The  cross-examination  of  Gilbert,  one  of  the  witnesses,  brought 
out  the  fact  that  the  witness  had  informed  Burr  that  Todd  had 
purchased  from  Crane,  and  Crane  from  Christie*s  heirs,  one  of 
whom  (Thomas  S.  Christie)  was  a  minor.  The  bargain  between 
Burr  and  Todd  having  been  made  September  13th  1858,  there 
was  no  error  in  allowing  the  plaintiff  to  give  in  evidence  a  deed 
curing  this  defect,  even  though  it  was  executed  and  acknowledged 
after  the  bargain  between  Burr  and  Todd  was  completed. 

2.  The  answer  to  the  first  four  points  of  defendant  must  be 
taken  together,  in  order  to  determine  whether  or  not  there  was 
error,  and  in  this  view  it  was  as  favourable  as  plaintiffs  in  error 
could  ask.  It  was  to  the  effect  that  plaintiff  could  not  recover 
if  the  validity  of  the  contract  depended  upon  whether  the  War- 
ren lands  were  equal  to  his  recommendation,  unless  the  land 
answered  the  recommendation,  or  the  condition  was  waived  or 
abandoned  by  the  defendant. 

The  cases  in  4  Dallas  250;  4  S.  &  R.  488;  8  W.  &  S.  86; 
1  Harris  869 ;  2  Barr  240,  and  Addison  on  Cont  133,  cited  by 
plaintiff  in  error,  apply  to  cases  essentially  different  from  this. 

3.  As  to  the  measure  of  damages :  The  plaintiff  in  error  calls 
the  sum  named  in  the  bond  a  penalty.  It  is  not  so  in  the  sense 
usually  applied  to  bonds  conditioned  for  the  payment  of  a  smaller 
sum  of  money,  such  as  92000,  conditioned  for  the  payment  of 
91000.  It  is  a  contract  to  execute  certain  deeds  or  pay  92000. 
The  defendant,  in  the  court  below,  might  have  shown  that  the 
land  was  worth  less  than  92000.  He  did  not  attempt  it,  but 
rested  his  defence  on  other  grounds.  It  was  not  a  penalty  in  the 
sense  of  either  the  cases  cited  by  the  plaintiff  in  error.  This 
case  does  not  present  a  question  of  damages,  but  simply  a  con- 
struction of  the  agreement  of  the  parties,  in  which  the  courts 
must  be  governed,  not  by  their  view  of  the  policy  or  propriety 
of  the  bargain,  but  by  the  intention  of  the  parties.  Todd  did 
not  surely  agree  to  deed  his  land  to  Burr,  and  receive  therefor 
a  nominal  sum.  The  contract  was  one  in  which  a  court  of  equity 
would  decree  a  specific  performance. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Woodward,  J. — The  only  error  we  detect  in  this  record  is 
found  in  the  answer  of  the  court  to  the  defendant's  5th  point, 
touching  the  measure  of  damages. 

The  bond  in  suit  is  a  penal  bond,  conditioned  for  the  convey- 
ance of  certain  titles.  It  is  impossible  to  regard  it  as  a  liquida- 
tion of  damages  for  breach  of  condition.  There  is  not  a  word 
in  it  to  import  an  agreement  of  the  parties  to  that  effect.  The 
reasons  assigned  in  Robeson  v.  Whitesides,  16  S.  &  R.  320,  for 
not  treating  a  similar  bond  as  an  agreement  for  liquidation  of 
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damages,  apply  with  all  their  force  to  this  bond.  The  distinction 
between  a  penal  bond  and  stipulated  damages  cannot  be  better 
stated  than  it  is  in  that  case.  In  Robinson  v,  Bakewell,  1  Casey 
424,  nobody  suggested  that  the  penalty  of  the  bond  was  a  liqui- 
dation of  damages.  In  Gray  v.  Crosby,  18  Johns.  Rep.  219, 
there  was  an  express  agreement  for  stipulated  damages  in  $500, 
but  the  actual  damages  were  ascertained  at  $810,  and  the  court 
compelled  the  plaintiff  to  accept  the  latter  sum,  and  refused  him 
the  other.  So  averse  is  the  law  to  compensating  a  disappointed 
purchaser  beyond  the  actual  injury  he  has  sustained. 

If,  instead  of  being  what  it  is,  a  penal  bond  with  collateral 
condition,  the  instrument  in  suit  had  been  a  covenant  of  warranty 
in  an  executed  conveyance,  the  measure  of  damages,  after  evic- 
tion, would  have  been  the  consideration  paid  and  interest  thereon, 
or  if  a  covenant  for  further  assurance,  the  damages  for  refusal 
to  execute  the  further  assurance  would  be  nominal,  unless  the 
plaintiff  should  prove  actual  damages  sustained :  Rawle's  Cov. 
Tit.  202,  819. 

But  this  is  an  action  on  an  executory  contract,  for  refusing  to 
convey  land  in  pursuance  of  a  bargain  of  exchange,  and^  the 
plaintiff  having  executed  his  part  of  the  bargain,  it  is  the  same 
as  a  refusal  to  convey  after  payment  of  purchase-money.     In( 
such  cases  the  measure  of  damages  is  the  value  of  the  land  at  ] 
the  time  it  ought  to  have  been  conveyed:  Cox's  Administrators'' 
V.  Henry,  8  Casey  18,  and  the  cases  cited.    In  McClowry  v.  Crog- 
han's  Administrators,  1  Grant's  Cases  807,  this  subject  was  greatly 
discussed  upon  the  authorities,  and  it  was  held  by  Judge  Wil- 
liams, of  the  District  Court  of  Allegheny  county,  that  the  breach 
of  a  contract  to  lease  is  the  same  as  a  breach  of  a  contract  to 
sell  land,  and  that  the  measure  of  damages  in  such  a  case  is 
the  price  paid  for  the  lease  and  its  interest,  and  not  the  value  of 
the  bargain. 

The  price  paid  for  land,  whether  upon  lease  or  sale,  is  the 
value  of  it  as  between  the  contracting  parties,  so  that  Judge 
Williams's  ruling  was  not  inconsistent  with  the  doctrine  of  the 
case  in  8  Casey.  That  the  same  rule  prevails  in  respect  to  parol 
contracts  was  abundantly  shown  in  Malaun  v.  Ammon,  1  Grant's 
Cases  123,  afterwards  approved  by  the  whole  court  in  Hertzogg  v. 
Hertzogg,  10  Casey  418,  and  Dumars  r.  Miller,  Id.  819. 

The  learned  judge,  when  he  held  the  obligee  entitled  to  receive 
the  titles  stipulated  for,  or  the  penalty  of  the  bond,  construed 
the  bond  more  strictly  than  real  contracts  will  bear  to  be  con- 
strued. What  the  obligee  was  entitled  to  receive  was  the  stipu- 
lated titles,  or  their  value.  And  their  value  was  to  be  estimated 
as  the  parties  estimated  it  in  the  bargain  of  exchange.  In  other 
words,  the  value  of  that  which  the  plaintiff  was  to  receive  is  to 
be  measured  by  the  value  of  that  which  he  gave. 
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In  regard  to  the  admission  of  the  deed  from  Thomas  S.  Christie 
to  George  Crane,  we  are  inclined  to  believe,  from  the  very  unsa- 
tisfactory statements  of  the  paper-books,  there  was  no  error.  It 
is  nowhere  explained  that  Todd  claimed  title  nnder  Crane,  but 
we  conjecture  that  such  was  the  fact.  If  such  were  the  fact,  it 
was  very  competent  to  show  the  only  defect  in  Crane*s  title  cured 
by  the  Christie  deed,  and  that  deed  would  cure  it,  for  it  enured 
to  the  benefit  of  Todd  and  his  alienee.  If,  however,  Todd  did 
not  claim  under  Crane,  the  evidence  would  seem  to  be  irrelevant. 
The  paper-books  are  very  full  of  evidence  touching  the  bargain 
between  Todd  and  Burr,  but  as  they  do  not  exhibit  the  deriva- 
tion of  Todd's  title,  we  will  assume  it  to  be  as  the  court  must 
have  understood  it  when  they  admitted  the  Christie  deed.  We 
consequently  see  no  error  in  admitting  the  deed. 

As  to  the  evidence  of  the  fraud  practised  on  Burr,  we  think 
the  court  submitted  it  fairly  to  the  jury.  They  could  not  omit 
the  qualification  in  regard  to  the  waiver  of  inspection  of  the  land, 
for  it  was  in  the  evidence.  Whether  it  was  a  waiver  of  false 
representations,  and  an  assumption  of  all  risks  of  the  quality  of 
the  Warren  county  land,  were  questions  for  the  jury. 

We  see  nothing  in  the  case  that  calls  for  reversal,  except  the 
instructions  on  the  measure  of  damages. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 


Struthers  verms  Kendall  &  Son. 

LiahilUy  of  Accommodation  Endorser  of  Bill  or  Note  to  boD&  fide 
holder, — Alterations  of  Bill  or  Note,  whit  are  material. — Agent  when 
a  Witness  for  Principal. — Residence  of  Drawee^  when  given ^  the  pro- 
per place  for  Presentment, 

1.  An  endorser  who  gives  credit  to  a  note  or  bill  hj  his  enidorsement^ 
whether  with  or  without  consideration,  is  bound  to  make  it  good  in  the  hands 
of  any  subsequent  endorsee,  who  receives  it  for  value,  and  in  the  ordinary 
course  of  business. 

2.  Where  endorsees  of  a  bill  of  exchange  took  it  on  for  an  antecedent  indebt- 
edness of  a  firm,  to  whom  it  had  passed  in  the  regular  course  of  business 
before  maturity,  and  gave  credit  for  the  amount  on  their  books,  the  consider- 
ation was  sufficient  in  law,  and  in  an  action  against  a  prior  endorser,  they 
were  entitled  to  recover,  notwithstanding  the  equities  which  might  have 
existed  between  the  original  parties. 

3.  The  noting  of  the  resiaences  of  endorsers,  after  their  names,  upon  a 
bill  of  exchange,  does  not  affect  its  identity,  nor  avoid  it  as  to  any  of  the 
parties  to  it 

4.  The  general  rule  is  that  an  agent  is  competent  as  a  witness  for  his  prin- 
cipal, except  in  cases  where  the  principal  is  sued  on  account  of  the  negli- 
gence of  the  agent. 

5.  Therefore  it  was  not  error  in  the  court  below  to  admit  in  evidence  the 
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deposition  of  a  notary,  to  prove  demand  of  payment,  protest,  and  notice 
thereof  to  defendant. 

6.  Where  the  bill  was  addressed  to  the  drawee  at  a  particular  house,  and 
was  accepted  generally  by  him,  the  address  indicates  the  place  where  it  is  to 
be  presented  ^r  payment,  and  a  presentment  there  is  sufficient,  as  against 
the  drawei  and  endorsers. 

Error  to  the  Common  Pleas  of  £rie  county. ' 

This  was  an  amicable  action  of  assumpsit,  entered  in  the  Com- 
mon Pleas  to  August  Term  1857,  by  H.  R.  Kendall  &  Son, 
against  Thomas  Struthers,  on  the  defendant's  endorsement  of  a 
bill  of  exchange,  or  draft  drawn,  accepted,  and  endorsed  in  the 
city  of  New  York,  whereof  the  following  is  a  copy : — 

«  $2500.  New  York,  Feb.  28d  1854. 

"Five  months  after  date,  pay  cnto  the  order  of  Tilden  &  Co., 
Twenty-five  hundred  dollars,  h  value  received,  and  charge  to 
the  account  of  ^  "  Edwin  Hazen, 

"  To  Jas.  T.  Foster,  |  "  Ellyria,  Ohio. 

"  78  Beaver  st..  New  York.   ^ 
*' Irving  House." 

On  the  face  of  the  paper  was  written  "  J.  T.  Foster,"  as  above, 
mi  on  the  back  of  it,  "  Tildkn  &  Co.,  Attica,  New  York ;"  "  T. 
Struthers,  Warren,  Warren  co.,  Pa. ;"  "  W.  A.  Irvine,  Warren, 
Warren  co.,  Pa. ;"  "  Wm.  Whitney  &  Co.,  Boston." 

The  defence  was  that  the  bill  or  draft  was  made,  accepted,  and 
endorsed  by  defendant  and  the  subsequent  endorser,  W.  A.  Ir- 
vine, without  consideration,  and  not  in  the  regular  course  of 
business,  but  at  the  instance  and  for  the  accommodation  of  the 
prior  parties  to  the  paper,  to  enable  them  to  negotiate  it  for 
money  to  meet  an  existing  indebtedness  on  their  part  to  the 
defendant.  That  it  was  retained  at  that  time  for  this  pur- 
pose by  Tilden  &  Co.,  and  subsequently,  instead  of  negotiating 
it  for  any  present  value  received,  they  delivered  it,  without  the 
knowledge  of  defendant  or  of  Irvine,  to  Wm.  Whitney  &  Co., 
for  or  on  account  of  a  prior  indebtedness,  exceeding  the  bill  in 
amount,  for  goods,  &c.,  by  them  previously  obtained  on  credit, 
from  Wm.  Whitney  &  Co.,  and  charged  on  the  books  of  the  latter, 
80  that  they  parted  with  nothing  for  the  bill  at  the  time  they 
obtained  it.  That  subsequently  Wm.  Whitney  &  Co.  endorsed 
the  bill  and  delivered  it  to  the  plaintiffs  for  and  on  account  of  a 
prior  indebtedness,  also  in  amount  exceeding  this  bill,  for  goods 
previously  sold  and  delivered,  and  charged  on  their  books  to 
Wm.  Whitney  &  Co. ;  and  thus  the  plaintiffs  likewise  parted  with 
nothing  for  the  bill  at  the  time  they  received  it.  And  that  while 
Wm.  Whitney  &  Co.  held  the  bill,  one  of  the  firm,  without  the 
knowledge  or  consent  of  the  defendant,  added  these  words  to 
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defendant's  endorsement  on  it,  to  wit :  "  TFarrew,  Warren  <?o., 
Far 

The  questions  in  the  court  below  were,  whether  these  facts 
were  relevant ;  whether  the  proof  of  them  offered  and  given  was 
competent;  whether  it  was  necessary  for  plaintiffs  to  prove  a 
demand  of  payment  at  "  78  Beaver  atreet^  New  York;''  whether 
the  agent  employed  by  plaintiffs  for  the  purpose,  was  competent 
to  prove  a  demand  without  a  release,  under  the  testimony  given  ; 
and  also  whether  the  alteration  of  the  defendant's  endorsement 
by  the  unauthorized  addition  thereto  of  "  Warren^  Warren  c6.^ 
Pa,,'*  relieved  him  from  liability  thereon.  These  questions  arose 
upon  the  bills  of  exception  taken  to  evidence,  and  charge  of  the 
court  to  the  jury  on  the  points  submitted  by  the  defendant. 

On  the  trial,  the  plaintiffs,  in  support  of  the  issue  on  their 
part,  having  first  read  in  evidence  the  deposition  of  Darius  Young, 
of  David  H.  Sparhawk,  and  of  James  Barnes,  the  substance  of 
which  will  be  found  in  the  opinion  of  this  court,  offered  to  read 
in  evidence  the  deposition  of  J.  P.  Giraud  Foster,  to  prove  de- 
mand of  payment,  protest,  and  notice  to  defendant,  to  which  the 
defendant  objected,  because  of  the  incompetency  of  the  witness 
to  prove  that  he  made  demand  of  payment,  protest,  and  gave 
notice  to  defendant.  The  court  (Derickson,  P.  J.)  overruled 
the  objection,  and  received  the  evidence ;  the  defendant,  by  his 
counsel,  excepting  to  the  ruling  of  the  court. 

The  plaintiffs  then  offered  in  evidence  the  draft  or  bill,  to  which 
the  defendant  objected,  because  the  evidence  already  given  showed 
a  material  alteration  made  in  the  bill  and  the  endorsements  since 
the  original  giving  and  making  thereof,  without  the  knowledge 
or  consent  of  the  defendant.  The  court  overruled  this  objection 
also,  and  received  the  evidence,  whereupon  the  defendant  ex- 
cepted. 

After  the  plaintiffs  had  closed  their  evidence  in  chief,  the  de- 
fendant offered  to  prove  that  he  was  only  an  accommodation 
endorser  of  the  bill  in  suit,  without  value  received.  That  it  was 
made  and  endorsed  by  him  at  the  instance  of  the  prior  parties 
to  it,  and  only  for  the  purpose  of  the  better  enabling  them  to 
negotiate  it  for  money  to  pay  an  indebtedness  they  then  stood  in 
to  nim  ;  and  that  instead  of  using  the  bill  for  this  purpose,  they 
passed  it  to  Whitney  &  Co.,  without  any  then  present  considera- 
tion being  paid  for  it,  and  in  fraud  of  the  defendant ;  and  that 
said  Whitney  &  Co.  also  subsequently  passed  it  to  the  plaintiffs 
without  any  such  consideration,  but  merely  for  a  credit  on  account 
of  their  indebtedness,  as  proved  by  the  plaintiffs  in  their  testi- 
mony, and  not  in  the  usual  course  of  business,  according  to  the 
commercial  and  legal  meaning  of  that  expression. 

This  was  objected  to  by  plaintiffs'  counsel,  because  the  testi- 
mony had  shown  that  the  plaintiffs  are  innocent  and  bond  fide 
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holders,  and  because  Dr.  Irvine,  the  proposed  witness,  is  a  prior 
endorser  of  the  bill,  and  therefore  incompetent  to  testify  to  what 
is  proposed.  The  offer  was  overruled  and  the  testimony  rejected, 
under  exception. 

The  defendant  then  offered  to  read  the  deposition  of  James  T. 
Foster,  taken  on  commission  by  him ;  but  the  plaintiffs'  counsel 
objected  to  the  answers  given  to  the  second  and  third  interroga- 
tories, to  wit : — 

^'  2.  I  suppose  I  am  the  acceptor  of  the  bill  mentioned  in  the 
interrogatory.  The  bill  was  drawn,  with  others,  to  take  up  other 
bills,  drawn  or  accepted  by  the  same  parties.  I  think  the  pur- 
pose was  to  raise  money  with  which  to  take  up  previous  bills.  It 
was  endorsed  by  Struthers  and  by  Irvine,  at  the  request  of  Til- 
den  &  Co.,  without  consideration,  to  Struthers  or  Irvine.  The 
bill  was  not  used  for  that  purpose,  to  raise  moniey  to  take  up  the 
previous  bills.  Young,  of  the  firm  of  Tilden  &  Co.,  took  the 
bills  to  negotiate,  but  used  it  for  his  own  purposes,  or  those  of 
his  firm,  Tilden  &  Co. 

*'  8.  The  bills  which  the  one  above  mentioned  and  others  were 
drawn  to  take  up,  have  not  been  paid  by  me  nor  by  any  other 
person,  so  far  as  I  know." 

First,  because  the  witness  is  a  party  to  the  bill,  and  secondly, 
because  if  all  he  says  be  true,  it  cannot  affect  the  plaintiffs,  who 
are  innocent  and  bond  fide  holders  of  the  bill,  and  for  value  re- 
ceived. This  testimony  was  excluded,  and,  at  the  defendant's 
request,  a  bill  of  exceptions  sealed. 

The  defendant  requested  the  court  to  charge  the  jury, 

1.  If  the  defendant  was  only  an  accommodation  endorser, 
merely  to  enable  the  prior  parties  to  the  bill  to  negotiate  it  for 
money  to  pay  their  existing  indebtedness  to  him,  and  the  plain- 
tiffs received  the  bill  from  Whitney  &  Co.,  and  they  from  Tilden 
4  Co.,  without  any  present  value  paid  therefor  by  either,  then 
the  plaintiffs  are  not  bond  fide  holders  in  the  usual  commercial 
course  of  business,  and  stand  in  no  better  situation  than  the  prior 
parties,  and  cannot  recover  under  the  evidence  given  in  the 
case. 

2.  The  defendant  being  a  mere  accommodation  endorser  for 
the  special  purpose  indicated  in  the  preceding  point,  and  the 
whole  transaction  having  taken  place  in  the  city  of  New  York, 
and  so  originally  appearing  upon  the  face  of  the  paper,  the  lia- 
bility of  the  defendant  is  to  be  adjudged  by  the  law  of  New 
York ;  and  the  subsequent  addition  to  the  defendant's  name  of 
"  Warren,  Warren  Co.,  Pa.,"  was  a  material  alteration  of  the 
paper,  and  vitiates  it  so  far  as  defendant  is  concerned,  and  plain- 
tiffs cannot  recover. 

8.  The  addition  of  "  Elyria,  Ohio,"  to  the  name  of  the  drawer, 
and  '*  Attica,  New  York,"  to  the  prior  endorsers,^ "  Tilden  &  Co.,'* 
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was  likewise  a  material  alteration,  so  far  as  defendant  is  con- 
cerned, and  vitiates  the  paper  as  to  him,  and  plaintifis  cannot 
recover  thereon  against  him  in  this  case. 

4.  It  is  essential  that  the  plaintiffs  establish  the  fact  of  a 
demand  of  payment  on  the  day  and  at  the  place  appointed,  and 
if  the  holder  of  the  paper  or  his  agent,  at  the  time,  did  not  make 
a  demand  of  any  of  the  persons  found  at  the  place,  nor  of  the 
acceptor,  or  did  not  go  to  the  right  place  of  payment,  the  plain- 
tiffs cannot  recover ;  and  these  are  questions  of  facts  exclusively 
for  the  jury. 

6.  If  the  demand  of  payment  was  not  made  at  78  Beaver 
street,  or  not  made  or  attempted  to  be  made  until  after  the  usual 
business  or  banking  hours,  it  is  too  late  to  enable  plaintiffs  to 
charge  this  defendant  as  endorser. 

The  court  below  charged  that,  *'  1.  If  there  was  no  consideration 
paid  by  the  plaintiffs  for  the  bill,  and  they  were  not  innocent  and 
fair  holders  of  it,  without  notice  of  prior  equities,  which  might 
exonerate  the  defendant  from  liability,  this  point  would  be  enti- 
tled to  an  affirmative  answer.  But  the  testimony  shows  that  the 
bill  was  taken  from  Whitney  &  Co.,  on  an  indebtedness  of  theirs 
to  the  plaintiffs,  and  for  which  they  received  a  credit  to  the  extent 
thereof ;  and  if  this  was  so,  it  was  a  consideration  sufficient  in 
law,  as  much  so  as  if  money  had  been  paid  in  place  thereof.  It 
is  difficult  to  see  what  .difference  there  is,  in  principle,  between  a 
money  consideration  actually  paid,  and  the  discharge  of  a  liability 
already  existing,  to  entitle  the  holder  of  the  bill  to  recover  ou 
it,  provided  he  was  ignorant  of  the  equities  which  might  affect 
it  in  others'  hands.  And  if  the  defendant  has  intrusted  the  bill 
tc>  an  unfaithful  agency,  it  may  be,  as  it  unquestionably  is,  a 
misfortune  to  him,  but  one  which  he  cannot  throw  the  conse- 
quences of  upon  those  who  were  ignorant  thereof,  and  who  took 
it  in  good  faith  and  for  a  valuable  consideration. 

"2.  3.  It  is  hard  to  perceive  what  mischievous  effect  the  writing  of 
the  different  places  of  residence  to  the  names  of  the  several  endorsers 
on  the  bill,  and  of  the  drawer,  could  have,  and  unless  something 
of  the  kind  resulted  from  such  an  act,  it  affords  no  good  grounds 
for  complaint.  It  certainly  would  not  have  the  effect  to  make 
the  bill  a  foreign  one,  if  not  so  in  the  origin,  as  the  defendant's 
counsel  suggest  might  be  the  case.  No  designation,  therefore, 
of  an  endorser's  or  drawer's  residence  in  another  state  than  the 
one  which  the  bill  has  evidence  of  on  its  face,  could  work  a 
change  in  this  respect,  and  the  second  and  third  points  are  there- 
fore answered  in  the  negative, 

^'  4.  Had  the  bill  been  made  payable  at  a  bank  or  banking-house, 
there  might  be  room  for  the  question  suggested  by  this  point ;  but 
there  being  no  evidence  that  the  place  designated  was  one  or  the 
other,  we  do  not  charge  as  requested.     There  being  such  a  num- 
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ber  and  street  as  is  called  for,  and  the  notary  having  been  there, 
as  he  says  he  was,  between  8  and  6  P.  M.,  to  make  demand,  it 
would  be  sufBcient. 

"  It  may  be,  and  that  without  much  room  for  controversy,  that 
the  defendant  was  grossly  imposed  upon  by  the  firm  to  whom  he 
intrusted  the  bill  for  a  specific  object,  and  as  between  its  mem- 
bers and  himself  he  would  have  a  good  moral  and  legal  defence ; 
yet,  unless  the  plaintiffs  were  cognisant  thereof,  they  are  not  to 
be  affected  by  it,  and,  if  the  whole  evidence  in  the  case  is  believed, 
they  are  entitled  to  a  verdict  in  their  favour." 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiff 
for  $3618.79,  whereupon  the  defendant  sued  out  thisVrit,  and 
assigned  as  cause  for  reversal, 

1.  That  the  court  below  erred  in  admitting  in  evidence  the 
deposition  of  J.  P.  Oiraud  Foster,  the  notary,  to  prove  his  alleged 
demand  of  payment,  protest  and  notice  thereof  to  defendant,  be- 
cause, as  agent  for  plaintiffs  to  do  this,  he  would  be  liable  to  them 
for  not  doing  so,  and  hence  is  incompetent  without  a  release. 

2.  The  court  below  erred  in  admitting  in  evidence  the  draft 
or  bill,  because  the  same  was  already  proved  to  have  been  altered 
in  material  parts  without  the  knowledge  or  consent  of  the  defend- 
ant or  prior  parties  to  it. 

.  3.  The  court  below  erred  in  rejecting  the  evidence  offered  by 
defendant,  to  wit,  that  defendant  was  only  an  accommodation 
endorser,  without  value,  at  the  instance  of  the  prior  parties,  only 
the  better  to  enable  thiem  to  negotiate  it  for  money  to  pay  exist- 
ing indebtedness  to  defendant,  but  instead  of  doing  this,  they 
passed  it  to  Whitney  &  Co.,  without  any  then  present  considera- 
tion paid  for  it,  and  in  fraud  of  defendant,  and  that  Whitney  k 
Go.  subsequently  passed  it  to  plaintiffs,  under  like  circum- 
stances; and, 

4.  In  rejecting  the  testimony  of  James  T.  Foster,  in  his  answer 
to  the  second  and  third  interrogatories  in  chief. 

5.  In  not  charging  the  jury  as  requested  by  the  defendant  in 
his  first  point. 

6.  In  not  charging  the  jury  as  requested  by  the  defendant  in 
his  second  point. 

7.  In  not  charging  the  jury  as  requested  by  the  defendant  in 
his  third  point. 

8.  In  not  charging  the  jury  as  requested  by  the  defendant  in 
his  fourth  point. 

9.  In  not  charging  the  jury  as  requested  by  the  defendant  in 
his  fifth  point. 

10.  In  charging  the  jury,  in  conclusion,  in  these  words,  to 
wit :  "  If  the  whole  evidence  in  the  case  is  believed,  they,  plain- 
tifis,  are  entitled  to  a  verdict  in  their  favour." 
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G.  Church  and  Jame$  Silly  for  plaintiff  in  error. — The  first 
question  is  the  competency  of  the  witness  employed  by  the 
holders  to  demand  payment.  He  is  merely  their  agent,  Parke 
V.  Lowrie,  5  W.  &  S.  508,  and  called  to  prove  this  he  per- 
formed his  duty  diligently  and  properly,  for  which  he  is  not  com- 
petent :  1  Greenl.  Ev.  394 ;  Schuylkill  Navigation  Company  r. 
Harris,  5  W.  &  S.  28 ;  Dorrance  v.  Commonwealth,  1  Harris  160 ; 
Plummer  v.  Alexander,  2  Jones  81.  He  was  not  called  to  prove 
merely  the  oflScial  act  of  protest ;  if  nothing  more,  perhaps  his 
competency  would  not  have  been  questioned ;  but  to  establish 
the  fact  that  he  had  performed  his  engagement  diligently  and 
correctly,  and  without  which  the  plaintiffs  could  in  nowise  main- 
tain their  action.  Such  witness  is  incompetent  without  a  release : 
1  Greenl.  Ev.  417,  893,  396 ;  Fuller  v.  Wheelock,  10  Pick.  135-7 ; 
McDowell  V.  Simpson,  3  Watts  135;  Etting  v.  The  Schuylkill 
Bank,  2  Barr  356 ;  Schoneman  v.  Fegley,  7  Barr  433. 

The  second  and  seventh  errors  we  consider  together.  The 
former  relates  to  the  insufficiency  of  the  proof  of  presenta- 
tion, demand  of  payment,  and  notice  of  non-payment ;  and  the 
latter  to  the  effect  of  the  unauthorized  alteration  of  the  bill  and 
endorsements  made  by  the  holders  immediately  anterior  to 
plaintiffs. 

The  witness  really  negatives  any  demand  of  payment.  He 
made  none,  he  says,  because  he  found  no  one  from  whom  to 
demand  it.  Yet  he  admits  there  were  adult  persons  at  the  place 
where  he  went,  which  he  calls  78  Beaver  street,  but  which  from  his 
description  evidently  was  not.  According  to  the  form  of  the 
address  of  the  bill,  this  court  have  adjudged  it  payable  at  78 
Beaver  street.  New  York.  It  should  have  there  been  presented, 
and  if  any  person  in  charge  there,  demand  of  payment  made : 
Hine  v.  Allely,  24  E.  C.  L.  R.  127 ;  Pierce  v.  Struthers,  3  Casey 
249,  253-4.  There  were  persons  found  at  both  places  named ; 
the  houses  were  not  shut  up,  nor  was  there  any  evidence  the 
acceptor  had  removed  to  any  other  place ;  hence  presentment  to 
and  demand  of  payment  from  some  one  there  in  charge,  is  essen- 
tial to  be  proved:  Byles  157.  If  not  payable  at  that  place, 
then  there  is  a  want  of  the  diligence  required  by  law  to  be  used 
to  find  the  acceptor :  Duncan  v.  McCuIlough,  4  S.  &  R.  480. 
Inquiry  should  have  been  made  elsewhere :  Ellis  v.  Commercial 
Bank,  7  Howard  Miss.  Rep.  294.  The  slight  search  for  him  is 
wholly  insufficient :  Lightner  v.  Will,  2  W.  &  S.  140 ;  Stuckert 
V.  Anderson,  3  Whart.  116.  It  should  have  been  shown  affirma- 
tively that  demand  was  made  during  the  usual  business  hours  in 
that  vicinity :  Parker  v.  Gordon,  7  East  385 ;  King  v.  Holmes, 
1  Jones  459 ;  Musson  v.  Lake  et  al,  4  Howard  262,  274.  But  we 
have  the  authority  of  this  court,  Struthers  v.  Blake  et  oZ.,  6 
Casey  139,  that  78  Beaver  street  was  the  place  for  demanding 
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payment  of  the  bill ;  that  this  demand  is  a  necessary  step  in  the 
remedy:  Barclay  v.  Weaver,  7  Harris  896:  which  demand,  or  its 
equivalent,  is  not  proven  here.  The  terms,  presentment  for  pay- 
ment, and  demand  of  payment,  are  not  convertible,  nor  is  either 
equivalent  to  the  other,  and  both  are  necessary :  p.  576. 

The  unauthorized  alteration  of  the  bill  made  at  the  time  of 
delivery  to  plaintifis,  if  a  material  one,  entirely  destroys  the 
validity  of  the  paper  except  as  to  the  party  making  the  altera- 
tion, even  in  the  nands  of  a  subsequent  innocent  endorsee  for 
value  :  Stephens  t;.  Graham  et  dL,  7  S.  &  R.  505-7.  The  motive 
for  making  the  alteration  is  not  of  the  slightest  consequence : 
Marshall  v.  Gougler,  10  S.  &  R.  168-9 ;  Miller  v.  Gilleland,  7 
Harris  122 ;  Getty  v.  Shearer,  8  Harris  15.  The  court  below, 
however,  instructed  the  jury  that  if  no  injury  resulted  from  the 
act  there  is  no  cause  for  objection,  for,  if  false,  it  would  not  affect 
the  real  character  of  the  bill. 

This  alteration  is  material.  If,  primd  facisy  the  superadding 
^''Warren^  Warren  Co,^  Pa,y'  indicates  the  place  of  endorsement, 
then  by  the  clearest  analogy,  adjudicated  cases  and  the  Act  of 
Assembly  of  13th  May  1850,  Purd.  Dig.  91,  the  same  is  essen- 
tially material.  Adding  the  words  and  figures  ^^  78  Beaver  St., 
New  York,"  under  the  drawee's  name  as  and  for  his  address, 
fixes  the  place  for  demanding  payment  (Pierce  v.  Struthers,  and 
Struthera  v,  Blake  et  al.)^  and  hence  is  material.  When  a  drawee 
accepts  a  paper  so  addressed  to  him,  although  done  by  simply 
writing  his  name  In  another  place  on  the  face  of  the  bill,  without 
any  addition  thereto,  he  t^iex^hj  primd  facie  adopts  the  place  of 
address  for  this  purpose.  It  follows,  that  the  endorser's  name, 
with  the  name  of  a  place  immediately  under  written  as  his  place 
of  address,  is  like  primd  facie  evidence,  not  only  that  such 
endorsement  was  made  at  that  place,  but  that  the  same  is  the 
stipulated  place  for  direction  of  notice  of  protest.  That  this 
place  being  the  true  one  makes  no  difference,  it  is  a  false 
endorsement  notwithstanding.  As  between  the  acceptor  and  all 
other  parties,  the  law  of  the  place  for  demanding  and  making 

Syment,  to  wit,  the  law  at  "78  Beaver  St.,  New  York,"  governs: 
usson  v.  Lake,  4  Howard  U.  S.  Rep.  277-8 ;  but  as  between 
them  and  this  endorser,  the  law  of  Pennsylvania  prevails,  for 
that  is  primd  facie  the  place  of  the  contract :  Id.  278.  The  law 
presumes  the  residence  of  a  drawer  at  the  place  of  date :  Duncan 
tr.  McCuUough,  iupra^  2  Gaine's  R.  127 ;  Chapman  v.  Lipscomb, 
1  Johns.  294;  Halliday  v.  Martinets,  2  Id.  172.  As  respects 
this  endorser  and  plaintiffs,  it  is  primd  facie  a  foreign  bill,  or 
foreign  endorsement,  which  is  the  same  in  effect :  Purd.  Dig.  91. 
The  commercial  law  everywhere  considers  or  treats  the  endorser 
as  the  drawee  of  a  new  bill  upon  the  acceptor :  Watt  v.  Riddle, 
8  Watts  647. 
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As  illustrative  of  the  sufficient  materiality  of  the  alteration 
made,  we  consider  the  third,  fourth,  and  iixth  errors  assigned. 
It  was  never  pretended  this  evidence  was  competent,  if  plaintiffs 
were  bond  fide  holders  of  the  bill  for  value,  in  the  usual  course 
of  business,  according  to  the  commercial  sense  of  this  language. 
The  bill  drawn,  accepted,  and  endorsed  in  New  York,  is  subject 
to  the  laws  there  as  the  place  of  the  contract:  Hazlehurst 
V.  Kean's  Administrator,  4  Yeates  20,  3  Cowper  343.  The 
actual  place  of  the  defendant's  contract  of  endorsement  then  is 
apparently,  by  the  alteration,  changed  to  Pennsylvania,  where  ^ 
the  law  is  or  may  differ  from  the  other.  The  law  in  New  York 
is,  that  where  a  creditor  receives  the  transfer  of  a  negotiable 
note  or  bill  in  payment  of  a  precedent  debt,  he  takes  it  subject 
to  all  the  equities  existing  between  the  original  parties :  Rosa  t^. 
Brotherson,  10  Wend.  8£-6 ;  Ontario  Bank  v.  Worthington,  12 
Wend.  693 ;  Payne  v.  Cutler,  13  Id.  605 ;  Smith  v.  Van  Loan, 
26  Id.  659.  And  that  the  due  and  regular  course  of  business  or 
trade,  means  that  the  holders  receive  or  apply  negotiable  paper 
in  payment  of  a  present  consideration  received :  Coddington  v. 
Bay,  20  Johns.  Rep.  637,  644 ;  s.  c,  5  Johns.  Ch.  Rep.  54.  The 
plaintiff's  claim  set  up  to  the  defence  rests  upon  an  exception  to 
the  general  rule.  If  they  succeed  in  the  case  their  condition  is 
improved ;  if  they  fail  they  are  in  no  worse  situation  than  before, 
for  they  have  parted  with  nothing.  Such  is  the  settled  law  in 
New  York.  This  defence  in  the  courts  of  New  York  would  have 
been  permitted.  It  should  have  been  permitted  here  upon 
proving  the  making,  accepting,  endorsing,  simultaneously  done 
there.  The  primd  facie  proof  afforded  by  the  alteration  was  a 
falsity.  The  truth  remains  at  the  risk  and  expense  of  defendant. 
Lightner  t;.  Will,  2  W.  &  S.  142,  decides,  that  the  obvious  mean- 
ing of  prefixing  and  subjoining  the  place  to  the  name  of  drawer 
or  endorser,  is  to  show  where  drawn  and  endorsed,  "  but  never 
done  in  either  case  with  a  view  to  show  that  they  reside  there." 
The  alteration  was  not  in  any  form  indicating  it  a  memorandum 
of  residence.  It  is  absolute,  and  on  its  face  unusual  and  mean- 
ingless, except  to  indicate  the  place  where  endorsed.  The  cases 
which  seem  to  excuse  such  memoranda,  even  on  their  face 
only  so  indicating  them  to  be :  Trapp  v.  Spearmore,  3  Esp.  Rep. 
67,  and  Marson  v.  Pettit,  3  Campb.  82,  were  subsequently  over- 
ruled. Chit,  on  Bills,  8th  Am.  ed.,  p.  204,  n. 

On  the  eighth,  ninth,  and  tenth  assignments  of  errors,  they 
argued,  that  the  court  below  either  neglected  due  attention  to  the 
facts,  misunderstood  the  object  of  the  fourth  skui  fifth  points,  or 
failed  in  elucidating  the  law  applicable  to  the  questions  involved. 

The  instructions  left  the  impression  on  the  mind  that  a  notary 
is  infallible.  There  were  three  other  witnesses  whose  testimony 
could  not  be  reconciled  with  that  of  the  notary^  in  respect  to  the 
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place  he  thought  the  proper  one  to  make  the  demand.  This  was 
excluded  from  the  consideration  of  the  jury  by  aflSrming  the 
points,  and  then  avoiding  the  effect  by  instructing  the  jury  that 
Foster  proves  he  demanded  payment,  if  believed,  notwithstanding 
the  witness  says,  repeatedly,  that  he  made  none.  There  was 
error  and  confusion  thrown  into  the  jury-box  in  this  method  of 
charging  that  ought  to  be  corrected. 

In  regard  to  the  evidence  offered  by  defendant  and  rejected  by 
the  court ;  the  true  solution  depends  upon  whether  the  evidence 
was  competent,  not  the  medium  of  proof.  If  the  plaintiffs  and 
those  through  whom  they  acquired  interest  in  the  bill,  were  not 
bond  fide  holders  for  value  paid,  in  the  usual  course  of  commer- 
cial transactions  in  the  legal  sense,  according  to  the  laws  of  the 
place  of  the  defendant's  contract,  then  the  evidence  should  have 
been  received,  otherwise  not.  Ordinarily,  when  a  negotiable 
paper  is  given  by  a  third  party  in  payment  of  a  pre-extBting  debt 
or  liability,  the  presumption  is  it  is  taken  as  collateral — such  is 
the  legal  effect ;  1  W.  &  8.  94-5 ;  4  Mass.  370.  The  exception 
prevailing  in  Pennsylvania  against  this  rule  is,  that  the  party 
negotiating  had  a  general  right  to  negotiate  as  he  did :  3  Barr 
381 ;  8  Harris  384;  6  Casey  138;  12  S.  &  E.  382,  and  the  late 
case  of  Work  v,  Eose,  10  Casey  138.  And  there  is  a  distinction 
between  makers  and  accommodation  endorsers. 

John  M.  Walker^  for  defendants  in  error. — 1.  Foster,  the 
notary,  was  a  competent  witness  "  to  prove  demand  of  payment, 
protest  and  notice  to  defendant,  without  a  release."  Parke  v. 
Lowrie,  6  W.  &  S.  608,  settles  that  a  protest  is  not  necessary  to 
charge  an  endorser ;  that  the  intervention  of  a  notary  is  sanc- 
tioned, not  enjoined,  by  the  statute,  which  makes  his  act  evidence 
of  demand  and  notice  of  dishonour,  and  that  when  the  holders 
of  paper  choose  to  employ  him  instead  of  a  private  person,  the 
law  of  responsibility  between  them  is  the  law  of  principal  and 
agent,  or  master  and  servant.  And  in  1  Greenleaf  s  Ev.,  §  416, 
it  is  said  that  agents,  carriers,  factors,  brokers,  and  other  ser- 
vants, are  competent  witnesses  to  prove  acts  done  within  the 
scope  of  their  employment,  which  rule  "  extends,  in  principle,  to 
every  species  of  agency  or  interventions  by  which  business  is 
transacted,  unless  the  case  is  overcome  by  some  other  rule,"  and 
that,  "  in  cases  not  thus  controlled  by  other  rules,  the  constant 
course  is  to  admit  the  witness,  notwithstanding  his  apparent 
interest  in  the  event  of  the  suit:*'  Gonagle  v.  Thornton,  10  S.  & 
E.  257.  The  general  rule  is  in  favour  of  the  competency  of  an 
agent  as  a  witness,  unle»9  in  cans  where  the  principal  is  sued  on 
account  of  the  negligence  of  the  agent :  The  Orphans*  Court  v. 
Woodburn,  7  W.  &  S.  166 ;  Gilpin  v.  Howell,  6  Barr  51 ;  Mc- 
Dowell V.  Simpson,  3  Watts  136.     In  McGarr  v.  Lloyd,  3  Barr 
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474,  the  question  presented  in  this  bill  is  settled.  In  Struthers 
V.  Blake,  6  Casey  142,  the  judge  says :  "  The  notarial  certificate 
of  protest  was  admissible,  not  as  evidence  of  demand,  for  this  is 
a  quality  peculiar  to  the  certificates  of  our  own  notaries,  but  as 
evidence  of  the  fact  of  protest.  The  remainder  of  the  proof  was 
furnished  by  the  depositions  of  the  notary." 

The  sixth  error  assigned  is  in  not  charging  as  requested  by 
the  defendant  in  his  second  point.  The  seventh  error  is  not 
charging  the  jury  as  requested  by  defendant  in  his  third  point. 
These  assigned  errors  present  the  same  question,  viz.  whether 
the  addition  of  "  Warren,  Warren  Co.,  Pa.,**  to  the  defendants' 
name,  and  the  addition  of  '^Elyria,  Ohio/'  to  the  name  of  the 
drawer,  and  "Attica,  N.  York,"  to  the  prior  endorsers,  "Tilden 
&  Co.,"  were  material  alterations  and  vitiated  the  paper  as  to 
the  defendant.  We  contend  that  they  do  not  vitiate  the  paper, 
and  in  this  we  think  we  are  sustained  by  Chitty  on  Bills,  8th  ed. 
804 ;  Stephens  v.  Graham,  7  S.  &  R.  605,  509 ;  Banks  v.  Russel, 
8  Yeates  391;  Marshall  v.  Gougler,  10  S.  &  R.  164;  Getty  v. 
Shearer,  8  Harris  12 ;  Kennedy  v.  Bank,  6  Id.  347 ;  Baine  v, 
Edsel,  7  Id.  178 ;  Simpson  v.  Stackhouse,  9  Barr  186 ;  Hifiher 
V.  Wenrich,  8  Casey  423 ;  Hocker  v.  Jamison,  2  W.  &  S.  438 ; 
Miller  v.  Reed,  3  Casey  224 ;  Eddy  v.  Bond,  19  Maine  461 ; 
Folger  V.  Chase,  18  Pickering  63;  10  Conn.  192;  Chitty  255; 
11  Johns,  52 ;  Lovell  v.  Evertson,  2  Dallas  296. 

The  bill  on  which  this  suit  is  brought  was  made 'in  New  York. 
By  an  act  of  that  state  passed  in  1835,  it  is  enacted,  ''  that  in 
all  cases  where  notice  of  non-payment  of  a  bill  of  exchange  or 
promissory  note  may  be  given  by  mail,  it  shall  be  sufficient  if 
such  notice  be  directed  to  the  city  or  town  where  the  person 
sought  to  be  charged  by  such  notice  resided  at  the  time  of  draw- 
ing, making,  or  endorsing  such  bill  or  note,  unlesi  such  person 
at  the  time  of  affixing  his  signature  to  such  bill  or  note^  shall  in 
addition  thereto  specify  thereon  the  post-office  to  which  he  may 
require  the  notice  to  be  sent,''  Since  this  act,  the  only  inquiry 
incumbent  on  the  holder  to  make  is  as  to  the  residence  of  the 
endorser,  and  when  that  is  ascertained,  the  notice  of  protest 
should  be  directed  accordingly,  where  the  endorser  has  not 
specified  it  at  the  time  of  endorsing :  Bank  v,  Neals,  8  Comst. 
448. 

The  above  Act  of  1836  and  the  decisions  cited  clearly  indi- 
cating it  to  be  the  duty  of  an  endorser  to  affix  his  place  of  resi- 
dence, we  think  that  what  it  was  his  duty  to  do  could  not  be 
considered  illegal  in  the  holder  of  it.  In  The  Bank  of  America 
V.  Woodworth,  18  Johns.  315,  it  was  held  'that  the  addition  of 
the  place  of  payment  was  an  immaterial  alteration  and  did  not 
vitiate  the  note.  This  was  removed  to  the  Court  of  Errors  and 
Ib  reported  in  19  Johns.  391,  reversing  the  Supreme  Court,  but 
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the  vote  stood^  for  affirming,  the  chancellor  and  nine  senators ; 
for  reversing,  eighteen  senators.  The  decision  in  the  Supreme 
Court  was  unanimous.  See  also  Bachellor  t;.  Priest,  12  Pick. 
899,  and  Stephens  v.  Graham,  7  S.  &  E. 

8.  The  plaintiff  in  error  does  not  consider  the  third  exception 
by  itself,  but  in  connection  with  the  third  and  sixth  errors,  with 
which  we  think  it  has  no  connection.  The  question  presented  in 
this  exception  is  whether  the  defendant  was  entitled  to  prove  that 
he  was  an  accommodation  endorser,  without  value ;  that  the  bill 
was  made  and  endorsed  by  him  at  the  instance  of  the  prior  parties 
to  it,  and  only  for  the  purpose  of  enabling  them  to  negotiate  it 
for  money  to  pay  an  indebtedness  they  (the  prior  parties)  stood 
in  to  him ;  that  instead  of  using  the  bill  for  that  purpose  they 
passed  it  to  Whitney  4;  Co.  without  any  then  present  considera- 
tion being  paid  for  it ;  and  that  Whitney  &  Co.  passed  it  to  the 
plaintiffs  without  any  such  consideration,  but  merely  for  a  credit 
on  account  of  their  indebtedness.  We  contend  that  this  evi- 
dence was  properly  ruled  out  according  to  decisions  in  this  and 
New  York,  and  that  if  such  evidence  could  be  received  it  could 
not  be  proven  by  Dr.  Irvine,  a  prior  endorser :  11  S.  &  R.  888 ; 
Desseau  v.  Woddington,  6  Whart.  220 ;  Appleton  v.  Donaldson, 
8  Barr  881 ;  Lord  v.  The  Ocean  Bank,  8  Harris  884 ;  Muirhead 
V.  Kirkpatrick,  9  Id.  237 ;  Work  v.  Case,  10  Casey  188. 

The  authorities  cited  by  the  plaintiff  (10  Wend.  85 ;  12  Id.  593 ; 
18  Id.  605 ;  26  Id.  659,  and  20  Johns.  644)  have  been  since 
modified  or  overruled  by  Granden  v.  Le  Roy,  2  Paige's  Ch.  Rep. 
509 ;  Bank  v.  Coney,  1  Hill  518 ;  Bank  v.  Neass,  5  Denio  830 ; 
8  Comst.  442;  Montrass  v.  Clark,  2  Comst.  115;  Lathrop  v. 
Morris,  5  Sandf.  7 ;  De  Zing  v.  Fyfe,  1  Bosworth  385 ;  Boyd  v. 
Cummins,  8  Smith  101 ;  Swift  v.  Tyson,  16  Peters  1 ;  Goodman 
,v.  Symonds,  20  Howard  343.  But  the  court  was  right  in  rejecting 
the  offer,  because  Dr.  Irvine,  the  witness,  was  incompetent,  being 
a  prior  endorser :  Pierce  v.  Struthers,  3  Casey  249 ;  4  Harris 
128 ;  Work  v.  Case,  10  Casey  138.  The  law  is  the  same  in 
New  York :  Bank  v.  Lowmon,  5  Smith  477. 

4.  In  support  of  the  rejection  of  the  testimony  of  James  T. 
Foster  in  his  answer  to  the  second  and  third  interrogatories  in 
chief,  it  is  only  necessary  to  refer  to  what  the  defendant  proposed 
to  prove  by  him  and  to  the  decisions  cited  in  considering  the 
third  assignment  of  error.  This  witness  is  the  acceptor  of  the 
bill  in  suit.  The  plaintiffs  are  the  bond  fide  holders  of  the  same 
for  value,  before  its  maturity.  The  witness  was  called  to  invali- 
date the  paper.  The  policy  of  the  law  holds  him  to  silence  in 
regard  to  acts  which  might  invalidate  the  paper  in  its  original 
concoction,  or  in  the  consideration  of  the  endorsement. 

5.  There  was  certainly  no  error  in  the  answer  of  the  court  to 
6  Wr.— 16 


Digitized  by  VjOOQ  IC 


226  SUPREME  COURT  [PUUburgh 

[Struthers  o.  Kendall  &  Son.] 

defendants*  first  point.  In  support  of  this  part  of  the  charge 
we  refer  to  the  decisions  cited  in  considering  the  third  error. 

8th  and  9th  errors.  It  was  proven  by  Foster  that  he  was  then 
a  notary,  and  had  been  since  1849 ;  that  he  received  this  paper 
from  the  Bank  of  America  on  the  26th  day  of  July  1854,  for 
protest,  and  that  he  presented  the  draft  "  at  ifo.  78  Beaver  street, 
in  the  city  of  New  York,  and  also  at  the  Irving  House,  in  said 
city,  the  places  indicated  on  the  face  of  the  bill  ;*'  that  he  made 
inquiries  in  both  places  of  various  persons j  for  the  acceptor ,  but 
could  not  find  him;  that  he  protested  the  paper  for  the  Bank  of 
America ;  that  the  protest  annexed  to  his  testimony  is  the  pro- 
test ;  that  he  could  find  no  one  in  the  city  of  New  York  of  whom 
to  make  demand,  and  that  he  served  notices  of  protest,  for  non- 
payment, upon  the  drawers  and  endorsers  thereof.  This  is  all 
the  law  requires :  Pierce  v,  Struthers,  3  Casey  249 ;  Struthers  v. 
Pierce,  6  Id.  189 ;  Story  on  Bills  of  Exchange  449,  §§  351,  352, 
355,  357 ;  Belmont  Bank  v.  Patterson,  17  Ohio  78 ;  Stewart  v. 
Eden,  2  Caines  121 ;  Shed  t;.  Brett,  1  Pick.  412 ;  Pierce  v. 
Struthers,  8  Casey  253 ;  Struthers  v.  Pierce,  6  Id.  139.  The 
law  does  not  exact  an  impossibility.  It  was  the  duty  and  business 
of  the  acceptor  to  be  at  the  place  of  payment  on  the  day  of  pay- 
ment. If  he  was  not  there,  nor  to  be  found,  then  the  holder  is 
excused  from  making  a  personal  demand. 

10.  There  is  no  error  in  charging  as  herein  stated,  even  when 
taken  disconnected  from  the  whole  charge,  or  the  paragraph  of 
which  it  is  a  portion.  The  testimony,  beyond  question,  "if 
believed,"  did  make  out  the  plaintiffs*  case,  and  did  "entitle 
them"  to  a  verdict.  But  the  extract  should,  in  fairness  to  the 
court,  be  taken  in  connection  with  the  evidence  given,  the  whole 
charge,  or  at  least  in  connection  with  the  sentence  of  which  it  is 
a  part,  viz.  "  It  may  be,  and  that  without  much  room  for  contro- 
versy, that  the  defendant  was  grossly  imposed  upon  by  the  firm 
to  whom  he  intrusted  the  bill  for  a  specific  object ;  and  as  between 
its  members  and  himself  he  would  have  a  good  moral  and  legal 
defence ;  yet  unless  the  plaintiffs  were  cognisant  thereof,  they  are 
not  to  be  affected  by  it,  and  if  the  whole  evidence  in  the  case  is 
believedj  they  are  entitled  to  a  verdict  in  their  favour.'* 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Woodward,  J. — The  most  important  question  on  this  record, 
though  not  the  first  in  order,  is,  whether  the  plaintiff  in  error, 
defendant  below,  was  entitled  to  show  that  he  was  merely  an 
accommodation  endorser,  and  that  the  bill  was  passed  to  Whitney 
&  Co.,  and  by  them  to  the  present  holders,  defendants  in  error 
and  plaintiffs  below,  without  any  present  consideration  being 
paid  for  it,  and  in  fraud  of  the  defendant.  The  court  rejected 
the  evidence  on  the  ground  that  it  was  already  in  proof  that 
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Kendall  k  Son  were  bond  fide  purchasers  of  the  bill,  and  as  such 
were  entitled  to  enforce  it  against  the  endorser,  without  regard- 
ing the  equities  between  him  and  the  payee.  If  the  fact  was 
as  assumed  by  the  court,  there  can  be  no  doubt  of  the  correctness 
of  the  legal  inference.  The  bill  was  made  and  endorsed  in  New 
York,  and  is  to  be  governed  by  the  law  of  that  state ;  but  in 
that  state,  as  well  as  in  Pennsylvania  and  all  other  commercial 
countries,  an  endorser  who  gives  credit  to  a  note  or  bill  by  his 
endorsement,  whether  with  or  without  consideration,  is  bound  to 
make  the  paper  good  in  the  hands  of  any  subsequent  endorsee 
who  receives  it  for  value,  and  in  the  ordinary  course  of  business. 
But  a  series  of  cases  in  the  New  York  courts,  beginning  with 
Coddington  v.  Bay,  20  Johns.  637,  s.  c.  5  Johns.  Ch.  R.  54, 
and  followed  by  Rosa  v,  Brotherson,  10  Wend.  85 ;  Ontario  Bank 
V.  Worthington,  12  Wend.  593;  Payne  v.  Cutler,  18  Wend.  605; 
and  Stather  v.  McDonald,  6  Hill  93,  while  recognising  the  gene- 
ral doctrine  as  above  stated,  has  modified  it  with  the  qualification 
that  where  the  holder  has  received  the  bill  for  an  antecedent 
debt,  either  as  nominal  payment,  or  as  security  for  payment, 
without  giving  up  any  security  for  such  debt,  which  he  previously 
had,  and  without  paving  any  money,  or  giving  any  new  consid- 
eration at  the  time,  he  is  not  a  holder  of  the  note  for  a  valuable 
consideration.  In  the  last  of  the  above  cited  cases,  which  was 
nothing  more  than  a  fraudulent  pledge  of  two  notes  as  security 
for  an  antecedent  debt,  the  payee  was  permitted  to  recover  them 
from  the  holder  in  an  action  of  trover.  Chancellor  Walworth  re- 
viewing all  the  authorities  bearing  on  the  main  question,  and 
strongly  questioning  the  doctrine  of  the  U.  S.  Supreme  Court,  as 
announced  in  Swift  r.  Tyson,  16  Pet.  1.  In  the  case  of  Dezeng 
V.  Fyfe,  1  Bosworth*s  (N.  Y.)  R.  335,  it  was  declared  by  the  Su- 
perior Court  of  the  city  of  New  York,  that  all  the  above  cases 
were  instances  of  the  fraudulent  misappropriation  of  a  note,  or 
where  there  was  some  fraud  in  procuring  it,  or  where  there 
existed  some  circumstances  in  the  relation  of  the  parties  which 
would  make  its  collection  operate  as  a  fraud  on  the  maker ;  and 
it  was  accordingly  held  by  that  court,  there  being  no  taint  of 
fraud  in  their  case,  that  the  maker  of  a  promissory  note  for  the 
accommodation  of  the  payee,  cannot  set  up  as  a  defence  that  the 
note  was  transferred  to  the  plaintiff  in  satisfaction  of,  or  as  col- 
lateral security  for,  a  pre-existing  debt.  The  circumstances  of 
the  case  showed  that  nothing  was  given  up  in  consideration  of 
the  note  when  it  came  to  the  endorsees'  hands.  This  case  is  not 
authority  as  against  those  first  cited,  but  yet  it  seems  to  suggest 
the  distinction  on  which  these  cases  are  reconcilable  with  such 
cases  as  The  Bank  v,  Neass,  3  Comst.  444 ;  Grandin  v,  LeRoy,  2 
Paige  509 ;  Lathrop  v.  Morris,  6  Sanford  7 ;  Clark  v.  Bank,  2 
Comst.  880,  and  Goodman  v.  Symonds,  20  How.  343. 
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.  I  have  not  thought  it  worth  while  to  go  into  a  minute  analysis 
of  the  New  York  cases,  to  see  how  sound  the  distinction  is  which 
was  suggested  by  the  Superior  Court,  because  in  our  case  the 
evidence  on  the  part  of  the  plaintiff  fully  justified  the  court  in 
assuming  that  the  plaintififs  were  bond  fide  holders  in  usual  course, 
and  for  a  valuable  consideration.  Darius  Young  swore  that  Til- 
den  &  Co.,  of  which  firm  he  was  a  member,  ''  took  the  draft  after 
the  endorsement  by  Struthers  and  Irvine,  and  passed  it  to  Wm. 
Whitney  k  Co.,  of  Boston,  within  a  few  days  after  it  was  made, 
on  account  as  business  paper,  we  being  indebted  to  them,  having 
a  running  account  with  them." 

Again  this  witness  says :  "  The  firm  of  Tilden  &  Co.  was  in- 
debted to  the  firm  of  Wm.  Whitney  &  Co.  in  account  for  money 
and  goods,  and  I  passed  said  draft  to  Wm.  Whitney  &  Co.,  in 
account  as  part  payment  of  said  indebtedness,  and  in  the  usual 
and  regular  course  of  business  as  business  paper.  They  had  no 
knowledge  of  its  being  accommodation  paper.'' 

To  the  same  efiect  is  the  testimony  of  David  H.  Sparhawk,  a 
member  of  the  firm  of  Whitney  &  Co.  This  witness  also  described 
the  transfer  of  the  draft  from  Whitney  &  Co.  to  Kendall  &  Son, 
the  plaintiffs  below.  His  language  was,  "the  draft  came  into 
the  hands  of  plaintiffs,  as  I  have  already  stated,  on  the  1st  of 
March  1854,  in  part  payment  of  the  debt  of  my  firm  to  theirs." 
And  Barnes  says :  "It  was  passed  to  plaintiffs  in  the  due  and 
usual  course  of  business.  The  firm  of  Wm.  Whitney  &  Co.  was 
indebted  to  them  for  money,  received  by  them  from  purchases  of 
wool  belonging  to  plaintiffs,  and  said  draft  was  entered  on  plain- 
tiffs* books  to  the  credit  of  said  Wm.  Whitney  &  Co.  at  par,  as 
was  usual  and  customary  in  the  course  of  business." 

Now  can  it  be  doubted,  in  view  of  such  proofs,  which  were 
wholly  uncontradicted,  that  both  Whitney  &  Co.  and  Kendall  &; 
Son  were  bond  fide  purchasers  of  the  bill,  in  due  course,  and  for 
a  valuable  consideration  ?  They  both  received  it,  to  be  sure,  on 
account  of  antecedent  indebtedness,  but  in  part  payment  of  that 
indebtedness.  When  they  entered  it  as  a  credit  on  their  books, 
they  gave  up  so  much  of  their  debt.  What  more  could  they 
have  done,  if  the  payment  had  been  in  cash  ?  What  better  title 
to  the  paper  could  a  cash  purchase  have  given  the  plaintiffs  ? 

According  to  none  of  the  New  York  authorities,  and  certainly 
according  to  none  of  ours,  could  such  a  purchase  of  a  bill  bo 
impeached.  It  had  all  the  requisites  of  an  ordinary  mercantile 
transaction.  Then  the  holders  are  not  subject  to  any  equities 
which  might  arise  between  the  original  parties. 

The  second  and  seventh  errors  have  reference  to  the  addition 
that  was  made  of  the  residences  of  the  drawer  and  endorsers. 
Sparhawk  says  he  added  the  words  "  Warren,  Warren  Co.,  Pa.," 
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after  the  name  of  Struthers.     They  were  not  on  the  bill  when 
it  came  into  the  hands  of  Whitney  &  Co. 

Was  it  a  material  alteration  of  the  instmment  ?  Was  it  an 
alteration  of  the  instmment  at  all?  Unquestionably  every 
alteration  in  a  negotiable  instrument,  whereby  the  identity  of 
the  paper  is  in  any  way  affected,  is  material,  and  avoids  it  even 
in  the  hands  of  a  subsequent  endorsee  for  value,  except  as  to 
him  who  made  the  alteration :  Stephens  v.  Graham,  7  S.  &  R. 
505.  But  we  hold  that  the  noting  of  the  residence  of  drawers 
and  endorsers,  after  their  names,  does  not  affect  the  identity  of 
a  bill  of  exchange,  nor  avoid  it,  as  to  any  of  the  parties  to  it. 
It  is  in  the  nature  of  a  memorandum  for  the  notary,  that  he  may 
know  how  to  address  notices  of  protest.  It  does  not  vary  the 
tenor  of  the  bill,  nor  add  to  the  responsibility  of  endorsers.  As 
well  might  the  customary  file-mark,  indicating  when  the  paper 
falls  due,  be  called  a  material  alteration.  When  Struthers  put 
his  name  on  the  back  of  this  paper,  he  authorized  notice  of  non- 
payment to  be  sent  to  him  at  Warren,  Pa.,  for  that  was  his  proper 
residence.  Whether  his  admitted  residence  was  conveyed  to  the 
notary  by  word  of  mouth,  by  a  separate  memorandum,  or  by  the 
mark  subjoined  to  his  name,  the  bill  remained  the  same  as  it  was 
at  first  made  by  his  endorsement. 

In  respect  to  the  first  error  assigned,  it  is  sufficient  to  say  that 
if  Foster,  the  notary,  be  regarded  as  the  agent  of  the  plaintiffs, 
the  general  rule  is,  that  an  agent  is  competent  as  a  witness  for 
his  principal,  except  in  cases  where  the  principal  is  sued  on  ac- 
count of  the  negligence  of  the  agent :  3  Watts  135 ;  7  W.  &  S. 
166 ;  5  Barr  51.  Here  no  negligence  of  the  notary  is  alleged, 
nor  could  it  be,  for  it  was  decided  in  Pierce  t;.  Struthers,  3  Casey 
249,  and  Struthers  v.  Blake,  6  Id.  142,  that  his  duties  were 
well  performed.  The  point  involved  in  this  exception  was  sub- 
stantially ruled  in  McGarr  v.  Lloyd,  3  Barr  474. 

The  other  assignments  of  error  are  sufficiently  answered  by 
the  rulings  in  the  two  cases  above  named  in  3d  and  6th  Casey. 

The  judgment  is  affirmed. 


King,  Brown  &  Co.  versus  Hyatt. 

Attachment  in  Execution. — Debt  payable  in  Municipal  Bonds,  may  be 
attached, — Form  of  Jttdgment, 

1.  A  debt  due  to  the  defendant  in  a  judgment,  and  payable  in  the  bonds 
of  a  municipal  corporation,  is  liable  to  be  seized  on  an  attachment-execution, 
and  the  bonds  are  a  proper  subject  of  sale  under  such  a  process. 

2.  Where  one  obtiiined  judgment  against  a  firm,  issued  an  attachment 
thereon,  and  attached  in  the  hands  of  another  firm,  a  debt  payable  in  city 
bonds,  due  by  them  to  one  of  the  firm,  defendants,  and  the  court  entered 
judgment  upon  the  answers  of  the  garnishees,  with  leave  to  the  plaintiff  lo 
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hare  execation  against  them  for  the  debt,  interest,  and  costs,  and  directed 
the  sheriff  to  demand  of  them  so  many  of  the  )x)nd8,  as  would  at  their  assessed 
value  satisfy  the  judgment  and  the  costs,  but  if  the  garnishees  failed  to  deliver 
the  bonds,  then  to  levy  the  amount  from  their  own  goods  and  lands,  the  pro- 
ceedings under  the  attachment  were  proper,  and  the  entry  of  the  judgment 
thereon  was  not  erroneous. 

Error  to  the  Common  Pleas  of  Erie  county. 

This  was  a  proceeding  under  the  Act  of  Assembly  authorizing 
attachment-executions,  in  which,  at  the  suit  of  W.  W.  Hyatt, 
King,  Brown  &  Co.  and  others  were  summoned  as  garnishees  of 
Pardon  Sennett,  M.  R.  Barr,  C.  Brown,  Jr.,  and  J.  J.  Findley, 
partners  doing  business  as  Sennett,  Barr  &  Co. 

The  material  facts  of  the  case  were  as  follows : — King,  Brown 
&  Co.  were  large  contractors  on  the  Sunbury  and  Erie  Railroad. 
By  the  terms  of  their  contract  they  were  to  take  of  the  railroad 
company  about  $300,000  of  the  bonds  of  the  city  of  Erie,  which 
bonds  were  issued  by  the  said  city  in  payment  of  a  subscription 
made  by  it  to  the  capital  stock  of  said  railroad  company. 

M.  R.  Barr  was  a  siijb-contractor,  under  King,  Brown  &  Co., 
on  said  railroad,  and  by  the  terms  of  his  contract  with  King, 
Brown  &  Co.  he  was  to  take  a  certain  part  of  the  amount  of  his 
work  in  the  municipal  bonds  of  the  city  of  Erie.  At  the  time 
of  the  service  of  the  execution  attachment  on  King,  Brown  & 
Co.,  they  held  about  J2000  of  the  said  municipal  bonds  of  the 
city  of  Erie,  belonging  to  the  said  M.  R.  Barr,  for  his  work  done 
on  said  sub-contract.  Hyatt  put  interrogatories  to  King,  Brown 
k  Co.,  who  answered  that  they  owed  M.  R.  Barr  about  J2160, 
payable  in  bonds  of  the  city  of  Erie  at  par,  and  that  they  owed 
Sennett,  Barr  &  Co.  nothing.  The  other  garnishees  answered 
that  they  were  indebted  to  Sennett  and  to  Barr,  who  were  mem- 
bers of  the  firm.  As  to  all  the  garnishees  but  King,  Brown  & 
Co.,  the  attachment  was  dissolved  on  the  application  of  Sennett, 
Barr  &  Co.  The  court  below  entered  judgment  against  King, 
Brown  &  Co.,  upon  their  answer  as  garnishees  of  Sennett,  Barr 
&  Co.,  in  the  words  following,  to  wit:  "Judgment  entered 
against  King,  Brown  &  Co.,  garnishees,  upon  their  answer,  for 
$2150,  par  value  of  said  bonds  of  the  city  of  Erie  (issued  to  the 
Sunbury  and  Erie  Railroad  Company),  of  the  value  of  $1290 ; 
and  that  said  plaintiff  should  have  leave  to  take  out  execution 
against  the  said  King,  Brown  &  Co.  for  so  much  of  the  debt  due 
by  King,  Brown  &  Co.  to  the  said  defendants,  and  attached  in 
the  hands  of  said  King,  Brown  &  Co.,  as  may  satisfy  the  judg- 
ment of  the  said  plaintiff  against  the  said  Sennett,  Barr  &  Co., 
with  interest  and  costs,  with  the  order  and  direction  to  the 
sheriff  to  demand  of  King,  Brown  &  Co.  as  many  of  said  bonds 
as  will  satisfy  (at  the  rate  of  sixty  per  centum  of  par  value  as 
found  by  the  jury)  the  debt,  interest,  and  costs  adjudged  to  said 
plaintiff,  and  for  any  fraction  of  said  sum  so  adjudged  not  equal 
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to  the  cash  value  of  one  of  said  bonds ;  that  the  sheriff  being 
supplied  with  the  necessary  amount  of  money  by  the  plaintiff 
pay  in  money  to  the  said  King,  Brown  &  Co.,  on  their  delivery 
to  the  sheriff,  a  sufficient  amount  of  said  bonds  to  satisfy,  at  the 
rate  aforesaid,  said  debt,  interest,  and  costs,  any  fractional 
amount  that  a  bond  at  that  rate  may  exceed  said  debt,  interest, 
and  costs,  and  if  the  said  King,  Brown  &  Go.  refuse  or  neglect, 
on  demand  of  the  sheriff,  to  deliver  said  bonds  as  aforesaid,  then 
to  levy  said  debt,  interest,  and  costs  of  the  goods  and  lands  of 
the  said  King,  Brown  &  Co.,  according  to  law  as  in  case  of  judg* 
ment  against  them  for  their  own  proper  debt,  and  that  said  King, 
Brown  &  Co.  be  thereupon  discharged  as  against  said  defendants, 
Sennett,  Barr  k  Co.,  for  the  sum  so  attached  and  levied  of  the 
debt  in  their  hands." 

The  error  assigned  here  by  the  defendants,  by  whom  this  writ 
was  taken,  was  the  entry  of  the  judgment  against  them  in  the 
manner  and  form  in  which  it  was  done  by  the  court  below. 

Jamei  C.  Marshall^  for  plaintiffs  in  error,  argued — 1.  That 
the  municipal  bonds,  against  the  city  of  Erie,  in  the  hands  of 
King,  Brown  k  Co.,  belonging  to  M.  R.  Barr,  constituted  no  in- 
debtedness from  King,  Brown  k  Co.  to  Sennett,  Barr  k  Co., 
they  being  mere  stakeholders.  2.  That  the  delivery  of  said  bonds 
by  King,  Brown  k  Co.  to  the  sheriff,  in  pursuance  of  said  judg- 
ment, would  be  no  discharge  of  King,  Brown  k  Co.  from  their 
liability  to  M.  R.  Barr  for  said  bonds.  3.  That  the  municipal 
bonds  of  the  city  of  Erie,  belonging  to  M.  R.  Barr,  and  in  the 
hands  of  plaintiffs  in  error,  are  not  the  subject  of  levy  and  sffle 
upon  an  execution :  citing  the  Act  of  June  16th  1836,  §§  35, 
87,  38,  58,  and  59 ;  Rhodes  v.  Megonegal,  2  Barr  39 ;  Raguel  v. 
McConnel,  1  Casey  362. 

Gunniion  and  McOreart/y  for  defendant  in  error,  argued — 1. 
The  court  were  right  in  entering  judgment  against  King,  Brown 
&  Co.,  as  garnishees  of  Sennett,  Barr  «  Co.,  because  they  answered 
that  they  owe  M.  R.  Barr,  one  of  the  firm  of  Sennett,  Barr  k 
Co. :  Caignett  r.  Gilbaud  et  aLy  2  Yeates  35.  2.  The  judgment 
was  correctly  entered,  because  it  was  entered  payable,  specifically 
as  garnishees  declare  the  debt  to  be  payable.  Sennett,  Barr  & 
Co.,  the  defendants  in  the  judgment  upon  which  the  attachment 
was  issued,  were  parties  to  the  attachment,  and  were  served  and 
appeared,  including  M.  R.  Barr,  and  were  bound  by  it.  Having 
been  entered  for  the  amount  they  say  is  due  and  payable  as  they 
say  the  debt  is  payable,  there  can  be  no  grievance  for  which 
plaintiff  in  error  can  maintain  this  writ.  Tney  set  out  no  griev- 
ance, except  that  M.  R.  Barr  is  not  bound  by  the  judgment,  and 
that  therefore  payment  by  King,  Brown  k  Co.  of  the  judgment 
Would  be  no  discharge  from  the  liability  to  M.  R.  Barr.     If  M* 
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R.  Banr  is  bound  by  the  judgment,  they  cannot  le  injured,  are 
therefore  not  aggrieved,  and  have  no  right  to  sue  out  this  writ : 
Purd.  Dig.  311,  §  1.  The  judgment  in  this  case  would  be  a  bar 
to  M.  R.  Barr's  claim  upon  plaintiffs  in  error  to  such  amount  as 
would  be  required  to  satisfy  the  judgment  in  this  case :  Upde- 
graff  V.  Spring,  11  S.  &  R.  188.  See  also  Myers  v.  Baltzell,  1 
Wright  491.  The  attachment  operated  as  a  legal  transfer  of  M, 
R.  Barr's  claim  against  King,  Brown  &  Co.,  to  the  plaintiff  in 
the  attachment,  and  if  the  debt  were  payable  specifically  in  pro- 
perty, stock,  or  bonds,  and  not  in  money,  then  the  money  value 
of  the  thing  to  be  paid  should  be  fixed  by  a  jury.  The  money 
value  of  the  bonds  due  from  King,  Brown  &  Co.  to  M.  R.  Barr, 
on  the  debt  attached,  was  fixed  by  a  jury  in  an  issue  to  which 
all  the  parties  to  the  attachment,  the  plaintiff,  defendants,  and 
garnishees,  were  parties,  and  to  which  valuation  no  one  objects. 
Whether  a  bond  or  note  can  be  levied  on  and  sold  by  the  sheriff 
or  not,  makes  no  difference  in  this  case,  because  the  judgment 
fixes  the  value  of  bonds,  at  which  the  attaching  creditor  will 
take  them  without  a  sale.  There  is  no  statute  law  prohibit- 
ing the  sale  of  the  bonds  or  stock  of  a  state  or  city  on  an  execu- 
tion, and  there  is  no  reason  why  such  bonds  as  the  debt  attached 
is  payable  in,  should  not  be  liable  to  levy  and  sale  on  execution. 
Such  bonds  have  a  well-known  value  in  market,  the  same  as 
stocks,  and  would  sell  on  execution  at  a  less  sacrifice  than  goods 
and  chattels ;  while  "  notes  or  bonds"  of  individuals  not  having 
a  known  market  value,  if  sold  on  execution,  might  lead  to  great 
inconvenience  or  sacrifice.     Beside  this,  a  city  cannot  be  made  a 

farnishee,  either  in  a  foreign  or  execution  attachment :  City  of 
Irie  v.  Knapp,  5  Casey  173 ;  while  individuals  can  be  in  either. 
The  evidence  shows  that  plaintiffs  in  error  owed  Barr  a  debt 
which  was  payable  in  bonds ;  and  it  would  be  as  logical  to  con- 
tend in  case  plaintiff  in  error  owed  Barr  J2150,  payable  in  wheat 
at  $2  per  bushel,  that  therefore  they  had  the  necessary  amount 
of  wheat  in  their  hands  belonging  to  Barr,  and  that  it  could  be 
levied  upon  by  execution  against  Barr ;  and  had  plaintiffs  in  error 
held  such  an  amount  of  wheat,  we  would  have  had  a  right  to 
attach  it,  and  apply  it  on  our  debt  at  such  a  value  as  a  jury 
might  fix  upon  it.  The  subject  attached  in  this  case  was  a  debt, 
which  is  what  the  statute  provides  may  be  attached,  and  the 
judgment  works  no  injustice  to  any  one,  but  will  secure  the  pay* 
ment  of  the  debts  of  the  defendants  and  garnishees.  The  de- 
fendants in  the  judgment,  Sennett,  Barr  &  Co.,  are  satisfied  with 
this  judgment,  and  expected  and  intended  the  claim  due  from 
plaintiffs  in  error  to  pay  it.  On  their  own  motion,  the  court 
granted  an  order  dissolving  the  attachment  as  to  all  other  claims, 
including  a  claim  payable  in  money.  The  plaintiffs  therefore  in 
error  not  being  in  any  way  aggrieved  by  the  judgment,  cannot 
interfere  with  it,  nor  ought  they  to  maintain  this  writ. 
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The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
LowRiE,  C.  J. — By  the  very  terms  of  the  Execution  Act  of 
1836,  all  debts  due  to  the  defendant  in  a  judgment  are  liable  to 
seizure  by  means  of  an  attachment  execution,  in  order  to  satisfy 
the  judgment.  This  is  the  law  of  the  case,  and  even  if  the  reme- 
die9  expressly  provided  for  its  enforcement  do  not  in  strictness 
apply  to  all  the  forms  in  which  debts  exist,  yet  the  law  does  not, 
on  that  account,  fail  as  to  any  debts,  if  any  existing  remedies 
can  be  moulded  into  fitness  in  reasonable  accordance  with  analo- 
gous practice.     This  is  easily  done  in  the  present  instance. 

Ordinarily  the  debt  is  seized  by  serving  the  writ  on  the  debtor 
as  garnishee ;  for  ordinarily  this  is  the  only  eflScient  way  of  reach- 
ing it,  and  for  this  an  express  remedy  is  provided,  because  it  was 
too  obvious  to  be  overlooked ;  ad  ea  quce  frequentius  acciduntj 
jura  adaptantur.  But  debts  due  by  the  state  and  federal  and 
subordinate  governments  cannot  be  reached  in  this  way,  because 
the  government  cannot  be  brought  into  court  as  garnishee.  And, 
for  another  reason,  such  a  remedy  would  be  of  very  uncertain 
efficiency.  Such  debts  are  usually  payable  after  very  long  periods, 
or  at  the  pleasure  of  government  after  such  periods,  and  of  course 
could  not  be  collected  from  the  debtor  beiore  the  period  should 
elapse. 

Let  us  consider  their  nature.  Like  corporation  stocks,  they 
are  permanent  investments ;  certificates  or  bonds  are  the  written 
titles  of  them ;  they  are  transferrable  by  simple  assignment,  or 
by  delivery ;  they  are  subjects  of  sale  privately  or  in  open  mar- 
ket ;  they  are  a  regular  article  of  commerce  at  the  stock  board, 
the  possession  of  the  certificates  or  bonds  is  primd  facie  evidence 
of  ownership,  and  thus  these  become  themselves  articles  of  trade, 
and  run  from  hand  to  hand  with  such  facility  that  no  attachment 
served  on  the  debtor  is  likely  to  arrest  them.  They  are,  there- 
fore, more  like  stocks  than  like  ordinary  debts.  Yet  as  debts 
they  are  liable  to  be  attached,  and  as  "  effects  belonging  to  the 
defendant,"  they  are  arrested  by  the  attachment-execution  in 
the  hands  of  the  garnishee  (§  87),  because  he  holds  the  title 
papers  of  them. 

But,  because  they  are  more  like  stocks  than  like  ordinary 
debts,  and  because  the  remedy  for  them  as  ordinary  debts  is 
almost  totally  inefficient,  it  is  proper  to  treat  them,  for  the  pur- 
poses of  remedy,  as  stocks,  and  to  require  the  sale  of  them  for 
the  payment  of  the  plaintiff's  judgment,  just  as  stocks  are  sold 
in  such  a  proceeding.  We  do  not  thus  make  them  saleable  by 
mere  virtue  of  the  judgment,  for  they  are  already  so  by  their 
nature  and  by  common  custom. 

The  judgment  in  this  case,  might  have  been  more  simple,  to 
wit :  for  the  amount  due  to  plaintiff  and  costs  (stating  the  amount), 
to  be  levied  of  the  bonds  of  the  city  of  Erie  belonging  to  the 
defendant  Barr,  in  the  hands  of  the  garnishees,  amounting  to 
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the  sum  of  $2150,  and  in  default  of  the  delivery  thereof  to  the 
eheriflf  on  the  presentation  of  the  execution  for  the  sale  thereof, 
then  to  be  levied  of  the  proper  goods,  chattels,  and  effects  of  the 
said  garnishees,  &c.  But  the  judgment  as  entered  is  substan- 
tially thus,  and  we  need  not  amend  it. 

Judgment  affirmed. 


Deakers  versus  Temple  &  Barker  and  Reed  & 
Brothers. 

Declarations  of  Party  to  alleged  Fratid,  when  Evidence, — Fraud,  actual 
and  constructive. — Fraudulent  Litevt,  proof  of, —  Who  are  Bond  Fide 
Purchasers^  as  against  Execution- Creditors. — Specific  Points  need  not 
he  answered,  where  covered  by  the  general  Charge. 

C.  and  wife  beins  in  possession  of  a  store,  carried  on  in  her  name,  made 
an  alleged  fraudulent  transfer  of  it  to  D.  in  consideration  of  his  several 
promissory  time  notes,  a  few  hours  before  the  execution  of  one  of  their  credit- 
ors came  to  the  sheriff's  hands.  After  a  levy  upon  the  goods,  on  the  trial  of  a 
feigned  issue  between  D.  as  plaintiff,  and  the  execution-creditor  as  defendant, 
contesting  the  validity  of  the  transfer;  the  deputy  sheriff  was  permitted  to 
testify  as  to  the  declarations  of  C,  whom,  with  nis  wife,  be  found  in  the  store 
when  he  came  to  levy ;  on  writ  of  error  it  was  held : 

1.  That  the  admission  of  O.'s  declarations  was  not  error,  for  he  had  joined 
his  wife  in  making  the  sale,  and  was  one  of  the  vendors  still  in  puHsessiuu 
under  whom  D.  claimed,  and  inasmuch  as  the  circumstances  afforded  some 
evidence  of  concert  and  collusion  between  D.  and  C.  and  wife,  to  defraud  the 
creditors  of  the  latter,  the  declarations  of  one  were  evidence  against  the 
other. 

2.  Evidence  was  admissible  on  the  trial  of  the  issue,  that  0.  and  wife  on 
the  day  the  first  execution  was  issued,  and  during  the  three  days  previous, 
bad  sold  and  assigned  a  mortgage  belonging  to  her,  conveyed  away  a  lot  of 
ground,  and  mortgaged  other  real  est/^  U)t  a  large  amount,  the  proceeds 
of  which  mortgage  when  sold  were  paid  to  her,  for  the  purpose  of  showing 
a  fraudulent  intent,  though  it  was  not  directly  relevant. 

3.  It  was  not  error  in  the  court  below  to  charge  the  jury,  **  that  if  they 
believed  from  the  evidence,  that  the  sale  was  made  by  C.  or  by  his  wife  with 
his  assent,  for  the  purpose  of  hindering,  delaying,  or  defrauding  his  creditors, 
and  that  the  plaintiff  paid  no  money  but  gave  his  notes,  none  of  which  were 
negotiated,  then  D.  was  not  such  a  purchaser  under  all  the  circumstances 
as  the  law  would  protect  a^nst  G/s  execution-creditors/' 

4.  Where  the  judge  in  his  general  charge  answers  substantially  the  points 
presented  to  him  on  the  trial,  it  is  not  error  to  omit  specific  answers  to  each 
point  in  detail ;  and  where,  under  the  circumstances,  the  plaintiff  could  not 
nave  been  benefited  by  a  more  specific  response  to  his  points,  a  failure  to  make 
it,  is  no  ground  for  reversal. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  a  proceeding  under  the  Sheriff's  Interpleader  Act, 
in  which  issue  was  joined  between  Richard  Deakers,  as  plaintiff, 
and  Reed  Brothers  k  Co.,  for  the  use  of  John  Farnum,  James 
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Martin,  and  John  S.  Errington,  trustees ;  and  Temple  and  Barker 
as  defendants,  to  determine  the  title  to  certain  goods  levied  on 
by  the  sheriff,  as  the  property  of  Martin  Connolly. 

The  case  was  this : — Martin  Connolly  and  his  wife  carried  on 
a  dry  goods  store  on  Wylie  street,  in  Pittsburgh,  for  several 
years  prior  to  the  23d  of  August  1860.  On  that  day  the  plain- 
tiff alleged  that  he  purchased  from  her  her  entire  stock  of  goods 
for  the  sum  of  J1800,  for  which  he  gave  three  negotiable  notes 
for  $600  each — the  first  at  six  months  without  interest,  the 
second  at  nine  or  twelve  months,  and  the  third  at  eighteen 
months  with  interest ;  and  that  he  went  into  possession  on  the 
forenoon  of  that  day,  and  continued  in  the  possession  ever 
since. 

On  the  trial  the  plaintiff  gave  in  evidence  the  following  paper : 

"  Mr.  Richard  Deakers : 

"  Bought  of  Mary  Connolly  the  entire  stock  of  dry  goods 
and  merchandise  generally,  contained  in  the  house  number  79 
Wylie  street,  Pittsburgh,  together  with  the  good-will  of  the 
stand,  and  all  the  store-fixtures  contained  therein,  for  the  sum 
of  $1800.     Pittsburgh,  August  28d  1860. 

"  Received  payment,  Mary  Connelly. 

"  I  hereby  fully  approve  of  and  agree  to  the  above. 

Martin  Connolly. 

"Witness  present:  John  Kelly." 

He  also  gave  evidence  tending  to  prove  that  said  paper  was 
executed  and  delivered,  and  the  possession  of  the  goods  and 
store  delivered  to  him  before  one  o'clock  P.  M.,  of  August  23d 
1860 ;  and  also  that  he  executed  and  delivered  to  Mary  Con- 
nolly, the  vendor,  his  three  negotiable  promissory  notes — at 
six,  twelve,  and  eighteen  months  respectively,  for  J600  each 
— the  last  two  bearing  interest.  Plaintiff  also  gave  in  evidence 
an  inventory  and  appraisement  of  the  goods,  made  by  respect- 
able and  disinterested  merchants  of  the  city  of  Pittsburgh,  snow- 
ing that  the  consideration  ($1800)  paid  by  Deakers  to  Mary 
Connolly  was  a  fair  and  just  price  for  the  store.  He  also  proved 
by  several  witnesses  that,  from  the  time  of  the  sale  till  the  pre- 
sent time,  he  had  absolute  and  exclusive  possession  of  the  store 
in  controversy. 

The  defendants  showed  a  large  number  of  judgments  against 
Connolly,  and  that  they  had  issued  executions  on  those  in  their 
favour,  which  were  received  by  the  sheriff  as  follows ; — 

One  in  favour  of  Temple  &  Barker,  on  the  23d  of  August 
1860,  at  half-past  two  o'clock  P.  M.  The  other  in  favour  of 
Reed  Brothers  &  Co.,  August  25th  1860,  at  half-past  two  o'clock 
P.  M.  By  virtue  of  which  the  sheriff,  on  the  27th  of  August 
1860,  levied  on  the  entire  stock  of  goods  in  the  store,  which  ^re 


Digitized  by  VjOOQ  IC 


'236  SUPREME  COURT'  IFitUlmrgh 

[Deakers  v.  Temple  &  Barker  et  ah] 

now  in  dispute.  These  two  executions,  being  the  one  for  $1098.63, 
and  the  other  for  $888.15,  with  interest,  it  was  conceded,  would 
be  sufficient  in  amount  to  absorb  the  entire  stock  of  goods  in 
controversy. 

The  defendants  also  called  Samuel  B.  Cluley,  deputy  sheriff, 
who  testified  that  he  called  at  the  store  on  August  27th  1860, 
and  made  the  levy ;  that  Martin  Connolly,  his  wife  and  daughter 
and  others,  were  in  the  store — Mr.  Deakers  was  not  present; 
that  he,  Cluley,  told  Connolly  he  had  the  executions  against  him, 
and  had  been  directed  to  levy  on  the  store ;  and  then  proposed 
to  prove  what  Martin  Connolly  said  to  the  witness  in  reply. 

Plaintiff's  counsel  objected  to  the  evidence  as  incompetent  and 
irrelevant,  but  the  court  overruled  the  objections  and  admitted 
the  evidence. 

The  defendants  then  offered  to  prove  that  Martin  Connolly 
and  wife,  for  the  purpose  of  hindering  and  delaying  creditors  in 
the  collection  of  their  debts,  did,  between  the  20th  of  August 
1860  and  September  1st  1860,  sell  and  dispose  of  a  bond 
amounting  to  $900,  to  A.  McTighe ;  and  on  the  2l8t  of  August 
1860,  conveyed  to  John  Mellon,  Esq.,  a  lot  of  ground,  situate  on 
Second  street,  for  the  consideration  of  $1500 ;  and  on  the  23d  of 
May  1860,  mortgaged  for  $3000  certain  real  estate  in  the  city 
of  Pittsburgh,  belonging  to  Connolly,  which  was,  on  the  27th  of 
August  1860,  sold  to  Hon.  Thomas  Irwin,  and  the  proceeds  paid 
over  to  Mrs.  Connolly ;  to  be  followed  by  proof  that  the  sale  of 
the  stock  of  goods  in  the  store  was  done  for  the  purpose  of 
hindering  and  delaying  the  defendants  from  making  their  claims 
off  of  said  goods ;  and  that  R.  Deakers  knew,  at  the  time  of  the 
sale,  that  such  was  the  intent  of  M.  Connolly  and  wife. 

The  plaintiff  objected  that  the  offer  is  irrelevant  so  far  as  it 
relates  to  all  matters  except  the  property  in  controversy  in  this 
suit,  but  the  objection  was  overruled  and  evidence  admitted. 

A  number  of  deeds  and  mortgages  were  given  in  evidence, 
showing  that  Connolly  and  his  wife  conveyed  away  and  encum- 
bered their  real  estate,  to  a  large  amount,  about  the  time  of  this 
alleged  transfer  of  the  store  to  Deakers ;  as  also  a  number  of 
judgments  in  favour  of  other  creditors,  beside  those  who  are 
parties  here,  amounting,  without  interest,  to  over  $3000. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury, — 

1.  That  if  Richard  Deakers,  the  plaintiff,  purchased  the  dry 
goods  store  in  controversy  from  Mart/  Connolly ,  with  the  know- 
ledge and  approval  of  Martin  Connolly,  her  husband,  in  good 
faith  and  for  a  valuable  consideration,  on  the  23d  day  of  August 
1860,  prior  to  the  lien  of  defendants'  executions,  and  there  was 
a  corresponding  possession  in  the  vendee,  then  a  good  title 
passed,  and  the  verdict  of  the  jury  must  be  for  the  plaintiff. 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  28T 

[Deaken  o.  Temple  &  Barker  et  oL 

2.  If  the  store  was  sold  by  Mary  Connolly  to  plaintiff,  with 
the  knowledge  and  approval  of  her  husband,  Martin  Connolly, 
as  stated  in  the  bill  of  sale  dated  Au^ast  23d  1860,  and  given  in 
evidence  by  plaintiff,  it  is  immaterial  in  this  issue,  whether  the 
store  belonged  to  said  Mary  Connolly  or  her  husband. 

3.  If  the  jury  believe  that  Richard  Deakers  purchased  the 
goods  or  store  in  controversy,  on  August  23d  1860,  for  a  good 
and  valuable  consideration,  before  the  writs  of  execution  went 
into  the  sheriff's  hands,  then  the  motives  or  reasons  which  induced 
Mr.  or  Mrs.  Connolly  to  sell  the  same  cannot  prejudice  plaintiff's 
title. 

4.  If  the  jury  believe  that  the  plaintiff  honestly  and  in  good 
faith  purchased  the  store  from  Mrs.  Connolly,  with  the  knowledge 
and  consent  of  Martin  Connolly,  her  husband,  for  a  just  considera- 
tion, to  wit,  three  negotiable  promissory  notes,  of  $600  each,  and 
that  said  purchase  was  made  and  possession  thereof  acquired  by 
plaintiff  prior  to  the  lien  of  defendants'  executions,  or  either  of 
them,  then  the  verdict  must  be  in  favour  of  the  plaintiff. 

.  5.  That  if  the  stock  of  goods  in  controversy  was  sold  in  gross 
by  Mrs.  Connolly,  with  the  assent  of  her  husband,  Martin  Con- 
nolly, to  B.  Deakers,  the  plaintiff,  on  the  24d  day  of  August 
1860 ;  that  the  possession  of  the  entire  store  was  given  up  to 
Deakers  on  that  day,  prior  to  the  time  the  writs  of  the  defend- 
ants, or  either  of  them,  went  into  the  hands  of  the  sheriff,  and 
the  possession  continued  in  Deakers,  the  sale  was  complete,  and 
the  subsequent  invoicing  of  the  goods  cannot  affect  the  question 
of  the  sale  or  delivery. 

6.  That  fraud  is  never  presumed,  but  must  always  be  proved ; 
and  where  fraud  is  attempted  to  be  proved  by  circumstances,  in 
order  to  establish  its  existence,  there  must  be  such  a  combination 
of  circumstances  as  will,  when  taken  together,  be  equivalent  to 
direct  and  positive  testimony. 

7.  That  even  if  the  intention  of  Martin  Connolly  and  Mary 
Connolly,  at  the  time  of  making  the  sale,  was  fraudulent  as  to 
their  creditors,  yet,  if  the  present  plaintiff  purchased  the  stock 
Qf  goods  bond  fide  for  a  valuable  consideration,  and  had  taken 
possession  of  the  goods  before  the  writs  of  defendants  went  into 
the  hands  of  the  sheriff,  and  continued  in  the  possession,  he  can- 
not be  affected  by  the  fraud  of  the  Connollys,  unless  he  partici- 
pated in  or  had  notice  of  that  fraud. 

8.  That  there  is  no  evidence  in  this  cause,  showing,  or  tending 
to  show,  or  from  which  the  jury  can  infer  that  the  present  plain- 
tiff either  participated  in,  or  had  any  knowledge  of  any  fraudu- 
lent intent  on  the  part  of  the  Connollys  respecting  the  sale  of 
the  goods.  . 

The  court  below  (Hampton,  J.),  after  stating  the  material  facts 
of  the  case,  chargea  as  follows : — 
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'^  Martin  Connolly  owned  and  carried  on  a  dry  goodi  9tore  on 
Wylie  street^  in  Pittsburgh^  for  several  years  prior  to  the  28d  of 
August  1860.  On  that  day^  the  plaintiff  alleges  he  purchased 
from  him  his  entire  stock  of  goods  for  the  sum  of  $1800. 

"The  case  turns  upon  the  validity  of  the  sale  to  Deakers. 
The  plaintiff  alleges  that  it  was  a  fair  bond  fide  purchase  on  his 
part,  accompanied  and  followed  by  such  possession  as  the  law 
requires.  This  allegation  is  denied  by  the  defendants.  We 
must,  therefore,  consider  what  the  law  requires  to  constitute  a 
good  and  valid  sale  of  personal  property,  by  one  deeply  indebted, 
in  order  to  vest  a  good  title  in  the  vendee,  as  against  the  execu- 
tion-creditors of  the  vendor. 

'*  The  great  and  leading  principle  required  by  the  law,  to  give 
validity  to  any  transaction,  is  that  it  shall  not  be  tainted  with 
either  actual  or  constructive  fraud ;  actual  fraud  consists  in  any 
trick,  artifice,  or  design  whatever,  by  meauB  of  which  one  or 
more  persons  induce  another  to  do  an  act  to  his  own  injury,  or 
by  which  he  is  cheated,  deceived,  or  wronged.  Or  it  may  be 
said  to  be  the  intentional  and  successful  employment  of  any  cun- 
ning, deception,  or  artifice,  used  to  circumvent,  cheat,  or  deceive 
another.  And  whenever  any  transaction  is  tainted  by  these 
elements,  the  law  declares  it  utterly  null  and  void,  as  to  the  party 
defrauded. 

"  By  constructive  fraud,  is  meant  such  a  contract  or  act,  which, 
though  not  originating  in  any  actual  evil  design  or  contrivance 
to  perpetrate  a  positive  fraud  or  injury  upon  other  persons,  yet, 
by  its  tendency  to  deceive  or  mislead  them,  or  to  violate  public 
or  private  confidence,  or  to  impair  or  injure  the  public  interests, 
is  deemed  equally  reprehensible  with  positive  fraud,  and,  there- 
fore, is  prohibited  by  law,  as  within  the  same  reason  and  mischief 
as  contracts  and  acts  done  mala  animo.  Constructive  frauds  are 
such  as  are  either  against  public  policy,  in  violation  of  some 
special  confidence  or  trust,  or  operate  substantially  as  a  fraud 
upon  private  rights,  interests,  duties,  or  intentions  of  third  per- 
sons, or  unconscientiously  compromit,  or  injuriously  affect,  the 
private  interests,  rights,  or  duties  of  the  parties  themselves :  1 
Story's  Eq.,  chap.  7,  §§  258-440. 

**  tinder  the  head  of  constructive  fraud  are  embraced  all  con- 
veyances or  transfers  of  property,  real  or  personal,  made  for  the 
purpose  of  hindering,  delaying,  or  defrauding  creditors,  when 
the  debtor  is  deeply  indebted  or  embarrassed  at  the  time,  except 
where  the  purchaser  is  ignorant  of  any  such  intent,  purchases  in 
good  faith,  and  pays  a  full  and  fair  price  for  the  property  so 
transferred.  Oases  have  repeatedly  been  decided,  in  which  per- 
sons have  given  a  full  and  fair  price  for  goods,  and  where  the 
possession  has  been  actually  changed ;  yet,  being  done  for  the 
purpose  of  defrauding  creditors,  the  transaction  has  been  held 
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fraudulent,  and  therefore  set  aside :  Gampb.  434 ;  12  Mass.  245 ; 
Id.  456.  Thus,  when  a  person  with  knowledge  of  a  decree 
against  a  defendant,  bought  the  house  and  goods  belonging  to 
him,  and  gave  a  full  price  for  them,  the  court  said  that  the  pur- 
chase, being  with  a  manifest  view  to  defeat  the  creditor,  was 
fraudulent;  and,  notwithstanding  the  valuable  consideration, 
void :  1  Burrow  474-5.  So,  if  a  man  should  know  of  a  judgment 
and  execution,  and,  with  a  view  to  defeat  it,  should  purchase  the 
debtor's  goods,  it  would  be  void,  because  the  purpose  is  iniqui- 
tous. The  same  doctrine  has  been  laid  down  by  the  Supreme 
Court  of  this  state,  in  a  long  train  of  decisions,  where  it  is  held 
that  the  sale,  in  order  to  vest  the  title,  must  be  not  only  in  good 
faith,  but  also  for  a  valuable  consideration  paid  by  the  purchaser. 
For,  although,  as  it  was  ruled  in  Clemins  v.  Davis,  7  Barr  268, 
the  purchaser  actually  paid  a  full  price ;  yet,  if  it  was  made, 
with  the  knowledge  of  the  vendee,  for  the  purpose  of  preventing 
a  levy  by  the  sheriff,  it  would  be  void.  BtUy  it  i$  contended  that 
if  a  9ale  be  made  for  a  full  price^  and  the  purchoier  gave  his  nego- 
tiable notes  therefor^  without  any  kiiowledge  that  the  vendor  in- 
tended to  hinder  or  delay  his  creditors^  the  sale  is  to  be  held  valid. 
The  learned  counsel  have  failed  to  produce  any  authority  for  this 

fosition^  nor  do  I  think  it  possible  for  them  to  find  such  a  case. 
do  not  decide  that  when  a  purchase  is  made  in  good  faith,  and 
negotiable  notes  given,  and  they  are  negotiated  in  the  regular 
course  of  business,  before  any  levy  made  on  the  property  so  pur- 
chased— all  other  circumstances  being  right — that  such  sale 
would  be  void.  In  Oadbury  v.  Nolen,  5  Barr  320,  it  was  held 
that  when  A.  made  a  sale  of  chattels,  and  transferred  the  securi- 
ties to  B.,  his  judgment-creditor,  B.  mav  avoid  the  sale  by  an 
execution,  if  it  was  fraudulent  as  to  creditors. 

"  Another  indispensable  rule,  in  order  to  vest  a  good  title  in 
the  purchaser  of  personal  property,  is  that  the  possession  must 
accompany  and  follow  the  purchase ;  and  the  change  of  posses- 
sion must,  if  practicable,  be  actual,  absolute,  and  entire,  and  it 
must  become  in  the  purchaser  visible,  notorious,  exclusive,  and 
continued.  It  is  not  suflScient  that  the  vendee  go  into  possession 
with  th'e  vendor — this  is  called  a  mixed  possession,  which  will 
vitiate  the  sale.  The  delivery  of  the  entire  and  exclusive  pos- 
session must  be  as  complete  and  perfect  as  the  circumstances 
will  permit. 

"An  execution  issued  and  placed  in  the  sheriff's  hands  binds 
all  the  personal  property  of  the  defendant  within  the  county, 
from  the  time  it  is  received  by  him ;  consequently,  a  purchaser 
from  the  defendant  takes  the  property  subject  to  the  lien  of  the 
execution  in  the  sheriff's  hands,  who  may  seize  and  sell  the  same 
wherever  it  may  be  found  within  his  bailiwick.  Let  us  apply 
these  principles  to  the  case  before  us. 
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•  "  1.  Was  there  actual  fraud  ?  Did  the  parties  agree  to  make 
a  sham  sale,  for  the  purpose  of  hindering,  delaying,  cheating,  or 
defrauding  the  creditors  of  Connolly  ?  If  so,  it  would  be  such  a 
trick  or  contrivance  to  cover  up  the  property  of  the  debtor,  in 
order  to  shield  it  from  seizure  and  sale  by  the  sheriff,  as  would 
vitiate  the  whole  transaction,  and  the  plaintiff  cannot  recover. 

"  2.  If  you  should  be  of  opinion  that  this  sale  was  not  tainted 
with  actual  fraud,  is  it  liable  to  impeachment  on  the  ground  of 
constructive  fraud  ?  tfnder  this  branch  of  the  case,  the  follow- 
ing questions  arise,  viz. : — 

"(1.)  Was  the  sale,  although  absolute  between  the  parties, 
intended  by  Connolly  to  hinder,  delay,  or  defraud  his  creditors, 
and  was  that  design  known  or  assented  to  by  Deakers  ?  If  so, 
the  sale  was  void  as  to  those  creditors  whose  interests  were  in- 
tended to  be  defrauded,  and  the  plaintiff  cannot  recover. 

"  (2.)  Were  the  sale  and  delivery  of  the  store  completed  before 
the  executions  were  received  by  the  sheriff?  If  not,  the  sale  was 
void  as  to  the  execution-creditoi^s,  and  your  verdict  should  be  for 
the  defendants. 

.  "  3.  But  if  you  should  find  in  favour  of  the  plaintiff  on  all  the 
foregoing  questions,  it  remains  to  be  considered,  in  the  last  place, 
whether  the  plaintiff,  if  Connolly  intended  to  hinder  or  delay  his 
creditors,  was  such  a  purchaser  as  tlie  law  will  protect,-  although 
ignorant  of  any  su^h  design;  or,  in  other  words,  whether  he  tvas  an 
innocent  purchaser,  without  notice  of  the  fraud.  It  is  conceded  that 
DeaJcers  paid  no  money  on  the  purchase,  but  gave  his  negotiable 
notes,  at  six,  twelve,  and  eighteen  months,  for  $600  each,  the  first 
being  without  interest.  It  is  shown  by  the  evidence  that  the 
notes  were  handed  over  by  Connolly  to  his  wife,  as  soon  as  they 
were  given,  and  it  is  not  alleged  or  pretended  that  they  have  ever 
been  negotiated.  Deakers,  therefore,  has  no  equity  to  be  'protected — 
he  stands  on  his  naked  legal  title,  springing  from  the  lean  purchase, 
without  having  paid  a  farthing,  and  witlwut  the  slightest  risk  of 
sustaining  any  loss,  except  tlie  chances  of  a  speculation  which,  if  his 
purchase  was,  as  he  alleges,  for  a  full  and  fair  price,  could  not  be 
very  flattering.  The  moment  the  levy  was  made  by  the  sheriff,  the 
plaintiff  might  have  filed  a  bill  in  equity,  to  restrain  Connolly  and 
his  wife  from  negotiating  the  notes,  and  if  suit  was  brought  on 
them,  no  recovery  would  have  been  allowed  until  the  controversy 
about  the  title  to  the  goods  purchased  were  determined.  As  the 
failure  of  title  in  the  vendor  vx>uld  have  constituted  a  good  defence 
to  the  notes,  Deakers  ukis  perfectly  safe.  An  innocent  purchaser, 
witJwui  notice,  is  one  tvho,  in  good  faith,  buys  and  pays  his  money, 
without  any  notice  of  trust,  fraud,  or  defect  of  title.  Such  a  one 
will  be^rotected.  But  one  who  has  paid  noHiing,  nor  sustained  any 
loss  or  injury,  rvor  is  in  any  danger  of  sustaining  any,  has  nothing 
to  be  protected. 
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"  Ify  then,  you  believe,  from  the  eviiknce,  that  this  sale  teas  made 
ly  Connolly,  or  by  his  wife,  with  his  assent,  for  the  piirjyose  of  hin- 
dering, delaying,  or  defrauding  his  creditors,  and  that  the  plaintiff 
paid  no  money,  but  gave  his  notes  at  six,  twelve,  and  eighteen  monilis, 
for  $600  each,  tlie  first  being  without  interest,  and  that  none  of  the 
notes  were  negotiated,  Deakers  was  not  such  an  innocent  j^ff'^chase)-, 
under  all  the  circumstances,  as  the  law  will  protect,  as  against  the 
execution-creditors  of  Connolly^ 

The  points  presented  by  the  plaintiff  were  all  refused,  except 
so  far  as  they  were  answered  and  affirmed  in  the  general  charge. 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
the  defendant.  Whereupon  the  plaintiflf  sued  out  this  writ,  and 
assigned  for  error : — 

1.  The  admission  in  evidence  of  the  declarations  of  Martin 
Connolly  in  the  absence  of  the  plaintiff. 

2.  The  admission  in  evidence  of  the  sale  of  the  bond  for  $900 
to  A.  McTighe,  of  the  lot  to  John  Mellor,  the  mortgage  for 
$3000,  and  the  other  matters  contained  in  the  second  bill  of 
exceptions. 

3.  In  refusing  to  answer  the  points  presented  by  the  plaintiff. 

4.  In  refusing  to  instruct  the  jury  as  requested  in  the  4th,  6th, 
7th,  and  8th  points  of  plaintiff. 

5  to  12.  In  charging  the  jury  as  above  printed  in  italic. 

Marshall  ^  Brown^  with  whom  was  B.  F.  Lueas^  for  plaintiff 
in  error. 

A.  Jff".  Miller  and  David  Reed,  for  defendants. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Woodward,  J, — We  do  not  deem  it  necessary  to  go  through 
the  twelve  errors  assigned,  and  discuss  them  in  detail.  The  case 
involved  a  question  of  fraudulent  transfer  of  a  store  of  goods. 
Connolly  and  wife,  who  had  been  in  possession  of  a  store,  which 
was  carried  on  in  the  wife's  name,  completed  a  sale  of  the  goods 
to  Deakers  for  his  promissory  notes  a  few  hours  before  the  exe- 
cution of  Temple  and  Barker  came  into  the  sheriff's  hands.  When 
the  deputy  sheriff  called  to  make  a  levy,  he  found  Connolly  and 
wife  both  in  the  store,  and  with  Connolly  he  had  some  conversa- 
tion which  he  was  permitted  to  prove  on  the  trial.  The  admission 
of  Connolly's  declarations  is  the  first  error  assigned. 

They  were  evidence,  first,  because  he  had  joined  his  wife  in 
making  the  sale,  and  was  thus  one  of  the  vendors  still  in  posses- 
sion, under  whom  Deakers  claimed ;  and  next,  because  the  cir- 
cumstances afforded  some  evidence  of  concert  and  collusion, 
between  Deakers  and  Connolly  and  wife,  to  defraud  the  creditors 

5  Wr.— 16 
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of  the  latter,  and  therefore,  the  declarations  of  one  were  evidence 
against  the  other. 

The  evidence  complained  of  in  the  second  error,  though  not 
directly  relevant  to  the  immediate  issue,  was  such  as  is  usually 
admitted  in  cases  of  fraud,  and  was  very  proper  as  exhibiting  the 
conduct  of  Connolly  and  wife  on  the  eve  of  bankruptcy.  It  is  a 
bad  sign  for  parties  who  have  been  convicted  of  a  fraud  to  com- 
plain of  an  excess  of  evidence.  Their  effort  to  draw  the  narrowest 
possible  sight  upon  the  pending  issue,  and  to  exclude  everything 
which,  according  to  the  most  rigid  rules  of  evidence,  is  not  rele- 
vant to  it,  indicates  a  consciousness  that  the  transactions  which 
surround  the  main  fact  will  not  bear  investigation.  But  all 
experience  proves,  and  rules  of  evidence  are  founded  in  human 
experience,  that,  if  fraud  is  to  be  detected  under  the  various 
cloaks  it  puts  on,  the  conduct  of  the  parties  before  and  after  the 
fact  complained  of,  as  well  as  in  immediate  connection  with  it, 
must  be  freely  examined.  Truth  and  honesty  are  not  likely 
to  suffer  by  the  latitude  of  evidence  allowed  in  cases  of  fraud,  for 
the  more  thoroughly  an  honest  transaction  is  investigated,^  the 
more  honest  it  will  appear. 

We  do  not  think  the  plaintiff  has  any  reason  to  complain 
of  the  rulings  of  the  court  in  respect  to  questions  of  evidence, 
nor  of  the  manner  of  submitting  the  case  to  the  jury.  The 
learned  judge  expounded  the  law  of  actual  and  constructive 
fraud,  and  fairly  submitted  the  question  whether  the  sale  to 
Dcakers  was  for  the  purpose  of  hindering  and  delaying  creditors. 
He  refused  to  treat  Deakers  as  a  bond  fide  purchaser,  because, 
although  his  three  notes  were  for  an  amount  about  equal  to 
the  value  of  the  goods,  they  had  not  been  negotiated,  but  were 
still  held  by  Connolly  and  wife,  who  might  be  restrained  from 

Earting  with  them  to  Deakers's  prejudice.  A  bond  fide  purchaser 
e  could  not  be,  whatever  the  amount  of  the  notes,  if  he  was  in 
combination  with  Connolly  and  wife  to  place  the  goods  beyond 
the  reach  of  execution-creditors.  The  jury  no  doubt  believed 
there  was  such  a  combination,  and  that  the  notes  were  only  made 
to  give  the  transaction  an  appearance  of  a  fair  purchase.  The 
various  propositions  of  plaintiff's  counsel  were  not  specifically 
answered  by  the  judge,  because  he  considered  them  sufficiently 
answered  in  the  charge.  We  think  the  law  of  the  case  was  sufll^ 
ciently  disclosed  in  the  charge.  The  plaintiff  could  not  have  been 
benefited  by  a  more  specific  response  to  his  points,  and,  there- 
fore, a  failure  to  make  it  is  no  ground  for  reversal. 

The  judgment  is  affirmed. 
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Cote  and  Wife  verms  VonBonnhorst,  Administra- 
tor, &c.,  of  Miltenberger. 

Construction  of  Devise. — Creation  of  Estates  for  Life  and  in  Tail. 

A  testator  "derised  and  beqaeathed''  to  M.,  one  of  his  daughters,  the 
one  equal  ninth  part  or  share  of  his  estate,  "  to  have  and  to  hold  to  her  for 
and  during  the  term  of  her  natural  life,  and  at  and  immediately  after  her 
decease,"  "to  her  children  in  fee;  but  if  she  should  die  without  having  child- 
ren, then  to  her  brothers  and  sisters,  their  heirs  and  assigns  for  ever."  By 
directions  in  the  will,  certain  lots  of  land  were  set  apart  and  conveyed  by  the 
executors  to  her  in  fee,  she  giving  bonds  and  mortgage  thereon  to  the  execu- 
tors, the  proceeds  of  which  they  were  to  hold  in  trust  for  her  during  her  life, 
and  at  her  death  for  her  children,  if  any,  and  if  not,  then  for  hor  brothers  and 
.  sisters.  At  the  time  the  will  was  madfe,  and  up  to  the  death  of  testator,  she 
had  no  children,  but  by  a  subsequent  marriage  .had  children. — she  then  with 
her  husband  filed  a  bill  in  eauity  for  the  cancellation  of  the  bonds  and  mort- 
gage, as  given  by  mistake,  lor  the  reason  that  under  the  will  she  took  an 
estate  taU,  which  bill  was  dismissed  by  the  court  below:  Hdd,  that  she 
took  but  a  life  estate  under  the  will;  that  the  bonds  and  mortgage  were, 
therefore,  not  given  by  mistake ;  and  that  the  bill  filed  for  their  cancellation 
irae  properly  dismissed. 

Certiorari  to  the  District  Court  of  Allegheny  county. 

This  was  an  appeal  to  the  Supreme  Court,  by  Marcellin  Cote 
and  Mary  his  wife,  from  the  decree  of  the  court  below,  dismiss- 
ing a  bill  in  equity  which  had  been  filed  by  appellant  against  S. 
F.  VonBonnhorst,  administrator  cum  test  annexe  of  George 
Miltenberger,  deceased. 

The  bill  of  complainants  set  forth,  that  George  Miltenberger, 
late  of  Allegheny  City,  deceased,  made  and  published  his  last 
will  in  writing,  bearing  date  on  or  about  the  25th  day  of  July, 
A.  D.  1856 ;  that,  at  the  time  of  making  his  said  last  will,  and 
at  the  time  of  his  death,  was  seised  and  possessed  of  a  large 
amount  of  property,  real  and  personal ;  that,  by  his  said  last 
will,  he  ordered  and  directed  that  his  estate,  real  and  personal, 
should,  by  his  executors  therein  named,  be  divided  into  nine  equal 
shares  or  parts,  in  order  that  the  same  might  be  divided  among 
his  lawful  heirs ;  that,  after  having  devised  and  bequeathed  sun- 
dry of  these  shares  or  parts  to  others,  he  devised  and  bequeathed 
unto  Mary  Cote,  daughter  of  the  said  testator,  then  Mary  Tier- 
nan,  widow  and  without  children,  and,  since  the  decease  of  the 
said  testator,  intermarried  with  and  now  having  children  by  Mar- 
cellin Cote,  the  one  equal  ninth  part  or  share  of  his  estate,  in 
the  words  following,  to  wit:  "One  other  equal  ninth  part  or 
share  of  my  estate  1  devise  and  bequeath  to  my  daughter,  Mary 
Tiernan,  to  have  and  to  hold  to  her  for  and  during  the  term  of 
her  natural  life ;  and  at  and  immediately  after  her  decease,  I 
devise  and  bequeath  the  same  to  her  children,  if  any,  in  fee ;  but 
if  she  should  die  without  having  children,  then  to  her  brothers 
and  sisters^  their  heirs  and  assigns  for  ever." 
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That  by  his  said  last  will  and  a  codicil  thereto,  he  appointed 
Josiah  King  and  Samuel  Gormley  executors  thereof,  who  took  upon 
themselves  the  administration  and  distribution  of  the  said  estate, 
and,  in  process  thereof,  set  aside  and  conveyed  to  Mary  Cote,  as 
part  and  parcel  of  her  share  or  portion  of  her  father's  estate, 
seven  contiguous  lots  of  ground  in  the  eighth  ward  of  the  city 
of  Pittsburgh,  marked  and  numbered  as  Nos.  77,  78,  79,  80,  81, 
82,  and  83  in  George  Miltenberger*s  plan  of  a  subdivision  of 
parts  of  out-lots,  Nos.  11  and  12,  in  the  Manor  of  Pittsburgh ; 
also,  three  other  contiguous  lots,  numbered  in  the  same  plan  as 
Nos.  98,  99,  and  100 ;  also,  a  ground-rent  of  $120,  payable 

annually,  growing  and  issuing  out  of  lot  No. ,  situated  on 

Webster  street,  in  the  city  of  Pittsburgh. 

That  upon  the  conveyance  of  the  said  property,  the  executors 
demanded  from  complainants  bonds  in  the  sum  of  $10,950,  con- 
ditioned for  the  payment  of  $5495,  and  a  mortgage  on  the  real 
estate  transferred  as  above,  securing  the  payment  of  the  said 
bonds. 

That,  in  order  to  promote  the  speedy  division  and  settlement 
of  the  estate  of  the  said  George  Miltenberger,  and  at  the  request 
of  the  said  executors,  complainants  executed  and  delivered  to 
the  said  executors  bonds  to  the  amount  aforesaid,  and  a  mortgage 
securing  the  same  on  the  property  conveyed  as  aforesaid  by  the 
said  executors  to  Mary  Cote ;  and  that  the  only  consideration 
for  the  said  bonds  and  mortgage  so  executed  and  delivered  by 
them,  was  found  in  the  construction  put  by  the  said  executors 
upon  that  clause  of  the  said  will  of  George  Miltenberger,  de- 
ceased, in  which  the  said  testator  devised  and  bequeathed  the 
ninth  part  of  his  estate  to  Mary  Cote,  above  recited ;  the  said 
executors  claiming  that  in  and  by  the  said  clause  the  testator 
had  devised  and  conferred  upon  her  merely  an  estate  for  life, 
and  had  constituted  them,  the  said  executors,  by  the  terms  of  his 
said  will,  trustees  of  her  children  and  brothers  and  sisters  as  to 
the  remainder  of  the  property  devised  to  her  for  life,  and  that 
they  held  the  said  bonds  and  mortgage  and  the  proceeds  thereof 
in  trust  for  her  during  her  life,  and,  at  her  death,  for  her  child- 
ren, if  any,  and  if  there  were  no  children,  then  for  her  brothers 
and  sisters ;  averring  that  by  the  will  of  George  Miltenberger, 
deceased,  an  estate  in  fee  was  devised  to  Mary  Cote,  and  that 
the  said  bonds  and  mortgage  so  executed  by  her  as  aforesaid, 
were  executed  without  any  good  or  valuable  consideration  what- 
ever, and  were  delivered  to  the  said  executors  without  any  con- 
sideration for  the  same. 

The  bill  further  stated,  that,  at  a  certain  term  of  the  Orphans' 
Court,  the  said  Josiah  King  and  Samuel  Gormley  were,  on 
their  own  petition,  discharged  by  the  said  court  from  the 
executorship  of  the  said  estate,  and  Sidney  F.  VonBonnhorst 
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appointed  their  successor ;  and  that  the  said  Josiah  King  and 
Samuel  Qormlcj  had,  in  pursuance  of  the  order  of  the  said 
court  granting  their  discharge,  assigned  the  said  bonds  and  mort- 
gage to  the  said  Sidney  F,  YonBonnhorst,  their  successor  in  office, 
who  claims  to  hold  the  said  bonds  and  mortgage  in  the  same  way 
and  for  the  same  purposes  that  they  were  held  by  his  predeces- 
sors in  office. 

That  they  were  desirous  of  selling  portions  of  the  real  estate 
conveyed  as  heretofore  stated,  but  were  unable  to  sell  the  same 
for  a  reasonable  and  just  price,  because  the  mortgage  above  de- 
scribed, though  executed  by  them  without  a  consideration,  and 
not  equitably  binding,  yet  stands  recorded  as  a  lien  upon  the 
said  real  estate. 

That  the  said  Sidney  F.  YonBonnhorst,  notwithstanding  that 
the  said  bonds  and  mortgage  came  into  his  possession  without 
any  consideration  having  been  given  or  received  for  the  same, 
had  refused  to  deliver  them  up  to  be  cancelled,  but  threatens  and 
intends,  when  the  same  become  due,  to  commence  an  action  at 
law  thereon,  and  in  case  he  should  recover  judgment,  to  take  out 
execution  for  the  amount  thereof. 

With  a  prayer  for  relief,  and  for  an  injunction  to  restrain  defend- 
ant from  commencing  any  action  at  law  on  the  said  bonds  and 
mortgage,  and  that  he  may  be  decreed  to  deliver  up  the  said 
bonds  and  mortgage  to  be  cancelled ;  with  such  other  and  further 
relief  in  the  premises  as  shall  seem  meet,  and  the  nature  of  their 
case  may  require. 

On  this  bill  a  $ubpcena  was  awarded,  and  service  thereof  ac- 
cepted by  the  respondent,  who  at  first  demurred,  but  on  the  3d 
of  August  1861,  filed  an  answer  admitting  the  main  facts  contained 
in  the  bill,  but  denying  that,  under  the  will  of  George  Milten- 
berger,  Mrs.  Cote  took  an  estate  in  fee  simple,  or  that  the  bonds 
and  mortgage,  or  any  part  thereof,  were  executed  without  con- 
sideration, and  insisting  that  a  good  and  valuable  consideration 
existed  in  the  will  of  said  deceased,  according  to  the  true  intent 
and  meaning  thereof,  and  that  Mrs.  Cote  took  only  an  estate  for 
life  under  the  will,  &c. 

The  case  was  submitted  to  the  court  below  on  bill  and  answer, 
and,  on  hearing,  the  bill  of  complaint  was  dismissed ;  whereupon 
the  case  was  removed  into  this  court  by  the  complainants,  who 
averred  here  that  the  court  below  erred  in  dismissing  the  bill, 
and  in  not  granting  the  decree  prayed  for. 

H,  Hepburn,  for  appellant,  claimed  that  a  proper  construc- 
tion of  the  devise  conferred  an  estate  tail  upon  the  first 
taker,  which  by  statutory  enactment  is  to  be  construed  as  an 
estate  in  fee  simple.  The  language  used  in  the  present  instance 
creates  an  estate  tail,  under  the  rule  of  construction  laid  down  in 
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Price  V.  Taylor  and  Wife,  4  Casey  95,  McKee  v.  McKinley,  9  Id. 
92,  and  cognate  cases.  But  it  was  supposed  by  the  court  below 
that  the  limitation  or  modification  of  the  doctrine  found  in  Guth- 
rie's Appeal  and  Chew's  Appeal,  1  Wright  9,  23,  excludes  the 
present  devise  from  the  rule  in  Shelly *s  Case. 

It  is  not  necessary  for  the  complainants  to  impugn  the  conclu- 
sions of  the  court  in  these  cases,  nor  the  reasoning  on  which 
those  conclusions  are  founded.  In  Guthrie's  Appeal  and  Chew's 
Appeal,  the  objects  of  the  testator's  bounty  were  in  eue  at  the 
time  of  the  execution  of  the  will,  and  of  the  testator's  death ;  and 
the  word  children  was  accordingly  held  to  be  a  word  designatory 
of  per8on$  of  the  individuals  who  were  to  take  under  the  will. 
Let  it  be  conceded  that  the  word  children  is  to  be  construed  as  a 
word  of  purchase,  when  individuals  answering  the  description  are 
in  being.  It  is,  however,  well  settled,  that  the  word  children  may 
be  a  nomen  eollectivum^  signifying  ''  heirs  of  the  body."  So  much 
is  admitted  in  Guthrie's  Appeal.  It  is  further  settled,  that  the 
word  children  is  to  be  thus  construed  as  a  word  of  limitation,  when 
there  is  no  one  in  being  to  whom  the  testator  could  have  intended 
to  refer :  Wild's  Case,  6  Reports  17.  In  Powell  on  Devises,  where 
this  question  is  discussed,  the  following  conclusion  is  given: 
'^  Thus  the  cases  have  established,  beyond  contradiction,  that  a 
devise  to  a  man  and  his  children,  he  having  none  at  the  time  of 
his  demise,  gives  him  an  estate  tail."  See  Burton  on  Real  Pro- 
perty, 23  Law  Lib.  96.  To  the  same  effect  is  Gernet  v,  Lynn,  7 
Casey  99. 

Stress  may,  perhaps,  be  laid  on  the  form  of  expression  used  in 
the  devise,  ^^  and  at  and  immediately  after  her  decease,  I  devise 
and  bequeath  the  same  to  her  children,  if  any,  in  fee,  &c."  It  is 
true,  that  in  some  of  the  older  cases,  a  distinction  is  recognised, 
in  construing  the  word  children,  between  a  devise  to  a  man  and 
his  children,  and  one  to  a  man  and,  after  his  deaths  to  his  children. 
But  the  distinction  is  not  a  solid  one,  and  is  not  sustained  by 
more  recent  cases.  For  let  it  once  be  conceded  that  the  word 
children  may,  in  some  connections,  be  construed  as  a  word  of 
limitation,  and  that  the  case  of  the  non-existence  of  children  at 
the  time  of  the  devise  is  such  a  case,  and  there  would  be  no  reason 
for  distinguishing,  in  construction,  between  the  word  "children" 
and  the  words  "issue  of  the  body."  The  books  are  full  of  cases 
in  which  a  devise  to  a  man  for  life,  and,  after  his  death,  to  his 
issue,  or  to  the  heirs  of  his  body,  is  construed  as  giving  the  first 
taker  an  estate  tail.  In  the  words  of  Powell,  "  equally  inopera- 
tive to  affect  the  construction"  are  the  words,  "  immediately  after 
his  decease,"  in  the  devise  over.  Even  assuming  that  they  would 
authorize  the  construing  the  devise  over,  as  dependent  on  the 
event  of  the  first  taker  leaving  no  issue  living  at  his  decease, 
which  it  would  be  difficult  to  sustain,  this  would  not  affect  the 
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antecedent  estate  tail,  in  connection,  indeed,  with  which,  the  words 
are  scarcely  entitled  to  any  obseryation/' 

No  good  reason  can  be  given  why  a  destructive  effect  should 
be  given  to  the  words  "  after  her  decease,"  in  the  case  where  the 
devise  over  is  to  children^  used  as  a  nomen  collectwumy  when  such 
effect  is  refused  in  the  case  of  a  devise  over  to  issue  or  heirs  of 
the  body.  Nor  do  the  later  authorities  demand  such  a  distinction : 
Hodges  V.  Middleton,  Douglas  431 ;  Gernet  v,  Lynn,  7  Casey  94. 
The  construction  put  upon  the  devise  by  the  court  below  will 
work  a  hardship,  and  may  defeat  the  intention  of  the  testator. 
From  the  whole  tenor  of  the  will,  the  chief  object  of  the  testator 
was  to  provide  for  his  children  and  their  offspring.  But  if  Mrs. 
Cote's  estate  be  held  an  estate  for  life,  then  the  remainder  to  her 
children  must  be  construed  contingent  on  their  surviving  their 
mother.  And  this  involves  several  difficulties.  There  is  no  vested 
remainder  created,  and  the  inheritance  is  in  abeyance.  There  is 
no  estate  created  to  preserve  the  contingent  remainder.  To  be 
sure,  if  one  or  more  children  had  been  in  esse  when  the  devise 
took  effect,  the  remainder  would  have  vested  in  them,  and  opened 
to  let  in  after-born  children.  But  such  was  not  the  case.  Under 
this  construction,  moreover,  if  the  children  of  Mrs.  Cote  should 
die  before  her,  leaving  issue,  such  issue  would  not  inherit,  which 
cannot  be  supposed  to  have  been  the  testator's  intention.  The 
hardship  involved  in  this  construction  is  a  relevant  argument 
against  it :  Jordan  v.  Adams,  Exchequer  Chamber,  February  8th 
1861 ;  Leg.  Int.,  October  4th  1861. 

An  argument  was  advanced  in  the  court  below,  derived  from 
the  use  of  the  term  "  tenants  for  life,**  in  a  subseqlient  clause  of 
the  will.  But  be  it  observed  that,  undoubtedly  and  consistently 
'With  the  foregoing  argument,  two  of  the  other  devisees,  who 
had  children  living  at  the  date  of  the  will  and  death  of  the  testa- 
tor, were  tenants  for  life ;  and  the  clause  referred  to  is  satisfied 
by  that  fact.  Nor  would  the  use  of  such  a  term,  even  if  referring 
to  Mrs.  Cote,  destroy  or  impair  the  precedent  estate  tail. 

E.  Bradford  Todd,  for  appellee,  contended  that,  under  the 
Xrill  of  her  late  father,  George  Miltenberger,  his  daughter,  Mary 
Oote,  late  Mary  Tiernan,  nSe  Miltenberger,  took  only  a  life  estate. 
That  the  principal  case  does  not  come  within  the  "  much  talked 
t>f  rule  in  Shelly's  Case*'  proper,  or  of  its  congeners,  which 
'exists  only  where  the  word  "heirs"  is  used  by  the  testator, 
although  there  is  a  class  of  cases  where  other  words  may  be 
brought  within  the  rule,  if  such  be  the  intention  of  the  testator. 
XVhere  the  word  "  heirs"  is  used  there  is  a  presumption  in  law 
that  the  case  is  within  the  rule,  which  is  more  or  less  strength- 
ened by  other  expressions  in  the  will,  either  closely  connected 
with  the  clause  containing  the  word  "heirs,"  or  in  other  parts 
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of  the  will,  yet  in  their  absence  the  presumption  is  of  course  to 
be  adhered  to.  But  where  the  word  "  children**  is  used  the  pre- 
sumption is,  that  it  is  a  word  of  purchase.  No  attempt  is  made 
to  oppugn  the  doctrine  that  the  rule  in  Shelly's  Case  is  well 
settled  law  in  Pennsylvania.  Without  wading  through  the  mass 
of  cases  on  the  subject,  we  rely  especially  on  Guthrie's  Appeal, 
1  Wright  9,  and  Chew's  Appeal,  1  Id.  23,  decided  since  the  ruling 
of  McKee  v.  McKinley,  9  Casey  92,  Williams  v.  Leech,  4  Casey 
89,  and  Nagle's  Appeal,  9  Casey  89,  cited  by  the  counsel  for 
the  complainants  in  the  court  below,  but  not  relied  upon  by  him 
here,  and  indeed  not  to  be  reconciled  with  the  opinions  held  in 
Guthrie's  and  Chew's  cases.  In  this  case  neither  the  words 
"heirs  of  the  body"  nor  "issue,"  which  in  Guthrie's  Appeal 
were  held  equivalent  to  "children,"  when  used  to  describe  the 
same  object;  are  used  by  the  testator. 

The  case  is  not  distinguishable  from  Guthrie's  and  Chew's  Ap- 
peals, by  reason  that  "  the  gift  is  to  them  distributively  as  tenants 
in  common  or  to  their  heirs,"  for  the  words  used  are  "  for  and 
during  the  terfii  of  her  natural  life,  and  immediately  after  her 
decease  I  devise  and  bequeath  the  same  to  her  children,  if  any, 
in  fee,  but  if  she  should  die  witliout  leaving  children,  then  to  her 
brothers  and  sisters,  their  heirs  and  assigns  for  ever."  The 
words  "in  fee"  and  her  brothers  and  sistersy  by  our  law,  create 
a  tenancy  in  common  as  strongly  as  if  the  words  "  tenants  in 
common"  or  "to  their  heirs"  themselves  had  been  expressly 
used. 

The  doctrine  of  the  chief  justice,  in  Williams  and  AVife  v. 
Leech,  4  Casey  89,  "  that  since  the  Act  of  1833,  an  estate  tail 
general  may  descend  according  to  our  law  of  lineal  descents,  and 
hence  a  devise  to  children,  to  take  distributively,  is  a  valid  defi- 
nition of  lineal  descent,  and  therefore  of  entailment,  and  now, 
by  consequence,  since  our  Act  of  Assembly  converting  a  fee  tail 
into  a  fee  simple,"  is  denied  in  Guthrie's  Appeal. 

In  the  last-mentioned  case  the  fact  that  there  are  provisions  in 
the  will  "which  show  an  intent  that  the  remainder-men  shall  not 
take  as  heirs  of  the  tenant  for  life,  because  the  gift  is  to  them 
distributively,  as  tenants  in  common  or  to  their  heirs,"  is  only 
an  additional  reason  superadded  to  what  his  Honour  had  pre- 
viously held ;  but  without  this  make- weight  the  ruling  of  the 
court  is  sufficient  to  decide  the  estate  in  Mrs.  Cote  to  be  but  a 
life  estate.  An  attempt  is  made  to  distinguish  this  case  from 
Guthrie's  Appeal,  on  account  of  the  fact  that  "  at  the  time  when 
that  will  was  made  Elizabeth  Bones  had  several  children,  and  all 
her  children  were  born  before  the  will  was  proved,  and  probably 
before  the  death  of  the  testator ;"  whereas,  in  our  case,  Mrs. 
Cote  (then  Tiernan)  had  no  children  when  George  Miltenberger's 
will  was  made. 
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It  is  true  that  in  Gemet  v,  Lynn,  7  Casey  94,  Lewis,  C  J., 
adverts  to  the  fact  that  "  some  of  the  children  were  in  esse  at 
the  date  of  the  will,  and  also  at  the  time  it  takes  effect,"  and  in 
this  particular  it  resembled  Guthrie's  Appeal ;  but  Strong,  J., 
says  in  Guthrie's  Appeal,  "  even  in  Williams  v.  Leech,  4  Casey 
89,  there  were  no  children  of  the  first  taker  at  the  date  of  the 
will,  nor  even  when  it  took  effect." 

There  is  a  clear  indication  in  the  will  of  Greorge  Miltenberger, 
in  a  part  which  follows  the  clause  naming  Mary  Tiernan,  that 
he  intended  to  give  only  a  life  estate.  The  words  are,  "  And  in 
such  division  or  disposition  of  my  real  estate,  I  authorize  the 
tenants  for  life^  above  mentioned,  to  determine  what  part  of  my 
real  estate  shall  be  taken  for  the  share  or  portion  represented 
by  them  respectively,  or  in  which  they  are  interested ;  and  their 
selection  shall  be  binding  and  conclusive  on  those  holding  the 
remainder  or  remainders  therein."  See  Miller  v.  Lynn,  7  Barr 
446.  We  refer  also  to  the  last  clause  in  his  will,  which  is  as  fol- 
lows, viz. : — 

*'  In  case  the  share  of  any  of  my  daughters  should  be  con- 
verted into  money,  by  the  sale  of  my  real  estate  as  aforesaid, 
then  I  direct  my  executors,  or  the  survivors  of  them,  to  invest 
the  same  in  good  security,  and  the  interest  thereof  to  be  paid 
over  semi-annually  to  my  said  daughters  respectively,  for  life^ 
and  at  their  decease  respectively  to  pay  the  principal  thereof  to 
their  children^  or  representatives  as  hereinbefore  directed." 

The  prayer  of  the  complainants  is,  that  the  estate  vested  in 
Mary  Cote  shall  be  decreed  to  be  a  fee  tail,  and  now  by  virtue 
of  the  Act  of  Assembly,  relating  to  fees  tail,  a  fee  simple, 
thereby  enabling  her  and  her  husband  to  sell  the  entire  estate. 
This  we  resist.  It  is  not  necessary  to  the  vesting  of  the  con- 
tingent remainder  in  Mrs.  Cote's  children,  that  any  one  of  them 
should  be  living  at  the  time  of  making  the  will,  or  at  the  death 
of  the  testator.  If  any  one  of  such  children  had  been  living 
when  Mr.  Miltenberger  died,  the  contingent  remainder  would  be 
vested  in  that  child,  subject  to  be  opened  to  let  in  any  after-born 
children.  But  although  Mrs.  Cote  had  no  child  until  after  her 
father's  death,  the  contingent  remainder  either  vested  on  the 
birth  of  that  child,  or  will  vest  upon  such  child's  surviving  its 
mother,  if  that  be  construed  to  be  the  contingency  contemplated 
by  its  grandfather.  See  Williams  and  Wife  v.  Leech  et  al,y  4 
Casey  93.  If  the  case  before  the  court  be  construed  to  be  an 
executory  devise,  no  particular  estate  is  necessary  to  support  it. 
But  the  presumption  is,  that  it  is  a  contingent  remainder,  and 
we  so  regard  it.  Then  is  it  indispensable  that  a  fee  simple  should 
precede  such  remainder  in  order  that  it  may  be  valid  ?  We  an- 
swer, no ;  a  vested  freehold  is  suflScient :  4  Kent's  Com.  236. 
Now,  a  life  estate  in  Mrs.  Cote  is  a  vested  freehold.    How  much 
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lie  brothers  and  sisters,  who  are  in  the  second  remainder,  may 
be  affected  by  the  happening  of  the  contingency,  we  do  not  un- 
dertake to  discuss. 

Complainants'  argument  adds:  "Under  this  construction, 
moreover,  if  the  children  of  Mrs.  Cote  should  die  before  her, 
leaving  issue,  such  issue  would  not  inherit,  which  cannot  be  sup- 
posed to  have  been  the  testator's  intention."  To  this  it  may  be 
replied  that  if  the  testator  had,  in  express  terms,  made  the 
remainder  to  extend  to  the  issue  of  Mrs.  Cote's  deceased  children, 
if  she  left  no  children  living  at  the  time  of  her  death,  such  grand- 
children would  be  too  remote  t#  take.  They  would  be  children 
of  Mrs.  Cote's  children,  not  in  esse  either  at  the  time  of  the 
testator's  death  or  at  the  death  of  Mrs.  Cote.  If  this  be  so,  no 
argument  of  an  intention  in  the  testator,  adverse  to  a  life  estate, 
can  bo  drawn  from  his  not  directing  that  which  the  law  would 
not  carry  into  effect.  It  is  to  be  noted,  also,  that  while  the  tes- 
tator, in  his  devises  to  his  other  daughters,  expressly  provides 
that  the  offspring  of  such  daughter's  children  as  may  be  deceased 
at  the  time  of  his  said  daughter's  death,  should  represent  their 
deceased  parents.  In  his  devise  to  his  daughter,  Mrs.  Cote,  he 
makes  no  provision  for  her  grandchildren  whatever,  thus  nega- 
tiving the  idea  of  it  being  his  intention  that  they  should  inherit 
in  the  event  of  their  parents  dying  before  their  mother,  Mrs. 
Cote. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Strong,  J. — Whether  a  court  of  equity  would  relieve  against 
such  a  mistake  as  is  alleged  in  the  complainants'  bill — whether 
it  would  order  to  be  surrendered  and  cancelled  a  bond  and  mort- 
gage given  by  a  devisee  in  pursuance  of  a  family  arrangement, 
for  the  reason  that  both  parties  were  mistaken  in  the  nature  and 
extent  of  the  interest  devised  to  the  mortgagor — might  be  worthy 
of  inquiry,  if  it  clearly  appeared  that  a  mistake  had  been  made. 
But  the  inquiry  is  needless  in  this  case.  The  will  of  George 
Miltenberger  gave  to  Mrs.  Cote,  the  complainant,  no  more  than 
an  estate  for  life,  and  there  was  therefore  neither  a  mistake  of 
fact  nor  of  law.  The  testator  first  made  provision  for  his  widow, 
and  then  directed  all  the  rest  and  residue  of  his  estate  to  be 
divided  into  nine  equal  shares  or  parts.  After  having  given  to 
each  of  his  other  daughters*an  estate  for  and  during  her  natural 
life  in  one  of  these  shares,  he  devised  to  Mrs.  Cote,  the  com- 
plainant, in  the  words  following :  <'  one  other  equal  ninth  part 
or  share  of  my  estate,  I  devise  and  bequeath  to  my  daughter, 
Mary  Tiernan  (now  Mary  Cote),  to  have  and  hold  to  her  for  and 
during  the  term  of  her  natural  life,  and  at  and  immediately  after 
her  decease,  I  devise  and  bequeath  the  same  to  her  children,  if 
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anj,  in  fee ;  hut  if  she  should  die  without  leaving  children,  then 
to  her  brothers  and  sisters,  their  heirs  and  assigns  for  ever." 

We  spend  no  time  in"  showing  that  under  a  devise  to  one  for 
life,  with  a  remainder  to  his  or  her  children,  the  first  taker  has 
no  freehold  of  inheritance.  That  such  is  the  general  rule  is 
beyond  doubt,  and  it  is  not  denied  by  the  complainants.  But  it 
is  insisted  that  because  the  devisee  in  this  case  was  without 
children  at  the  time  when  the  will  was  made  and  when  it  took 
effect  by  the  death  of  the  testator,  her  case  is  not  within  the 
general  rule,  and  that  she  took  an  estate  tail.  In  taking  this 
position  the  complainants  overlook  the  fact  that  the  devise  to  the 
children  of  Mrs.  Cote  was  not  in  terms  immediate,  and  that  the 
testator  did  not  intend  for  them  any  present  enjoyment.  The 
devise  to  the  children  was  a  gift  in  remainder.  Every  reason 
therefore  fails  for  treating  the  word  "  children*'  as  a  word  of 
limitation.  In  Wild*s  Case,  6  Coke's  Rep.  16  v  and  17  a  &  b,  it 
was  resolved  that  if  A.  devises  his  lands  to  B.  and  to  his  children 
or  issues,  and  he  hath  not  any  issue  at  the  time  of  the  devise, 
the  same  is  an  estate  tail.  The  reason  given  for  this  resolution 
was  ^'  that  the  intent  of  the  devisor  is  manifest  and  certain  that 
his  (B.'s)  children  or  issues  should  take,  and  as  immediate 
devisees  they  cannot  take,  because  they  are  not  in  rerum  naturae 
and  by  way  of  remainder  they  cannot  take,  for  that  was  not  his 
intent,  for  the  gift  is  immediate ;  therefore  such  words  shall  be 
taken  as  words  of  limitation,  scil.  as  much  as  children  or  issues 
of  his  body."  Such  was  also  the  ruling  in  Davie  v.  Stevens, 
Doug.  321 ;  and  other  similar  decisions  have  been  made.  But 
the  reason  ceases  entirely  when  the  gift  to  the  children  instead 
of  being  immediate  is  by  way  of  remainder.  In  such  a  case  the 
word  *'  children"  may  have  its  natural  signification,  consistently 
with  the  entire  intent  of  the  testator,  and  therefore  it  was  also 
resolved  in  Wild's  Case,  "  that  if  a  man  devises  land  to  hus- 
band and  wife,  and  after  their  decease  to  their  children,  or  the 
remainder  to  their  children,  although  they  have  not  any  child 
at  the  time,  yet  every  child  which  they  shall  have  after  may  take 
by  way  of  remainder,  according  to  the  rule  of  the  law,  for  his 
intent  appears  that  the  children  shall  not  take  immediately,  but 
after  the  decease  of  (Rowland  and  his  wife")  the  first  takers. 
When  a  remainder  is  limited  to  children,  and  it  can  take  effect 
as  such,  it  must,  and  consequently  the  word  cannot  be  a  word  of 
limitation,  and  enlarge  the  estate  limited  to  the  parent  for  life 
into  an  estate  tail.  In  1  Ball  &  Beatty  459,  Downes,  C.  J.,  well 
stated  the  doctrine  of  Wild's  Case  and  the  decisions  founded 
upon  it,  as  establishing  these  propositions.  "  When  the  devise  is 
in  terms  immediate,  and  so  intended  by  the  testator,  and  the 
description  of  the  persons  to  take  is  general,  then  none  that  do 
not  fall  within  the  description  at  the  time  of  the  testator's  death, 
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can  take ;  therefore  the  afterborn  must  be  excluded.  But  where 
the  enjoyment  of  the  thing  devised  is  by  the  testator's  expressed 
intent  not  to  be  immediate  by  those  among  whom  it  is  finally  to 
be  divided,  but  is  postponed  to  a  particular  period,  or  until  a 
particular  event  shall  happen,  then  those  who  answer  the  general 
description  at  the  period  or  when  the  event  happens  on  which 
the  distribution  is  to  be  made,  are  entitled  to  take/*  The  dis- 
tinction noticed  is  an  obvious  and  well  recognised  one ;  so 
obvious  that  Mr.  Powell,  in  his  treatise  on  Devises,  Vol.  2,  p. 
495,  note  q,  remarks  that  *'  where  a  limitation  is  to  a  parent  for 
life,  and  to  his  children  by  way  of  remainder,  there  seems  to  be 
no  ground,  whether  there  are  children  or  not,  for  holding  the 
parent  to  be  tenant  in  tail.  It  is  true  that  in  Hodges  v.  Middle- 
ton,  Dong.  431,  Lord  Mansfield  and  the  King's  Bench  inclined 
to  think  that  when  a  testatrix  devised  to  A.  for  life,  and  after 
her  death  to  her  children,  charged  with  the  payment  of  an  annuity, 
with  remainder  over  on  failure  of  children,  A.  took  an  estate 
tail,  but  if  not,  her  children  did.  This  case  is  doubted  by 
Mr.  Powell,  and  it  is  not  in  point,  for  the  devisee  for  life  had 
seven  children  living  at  the  death  of  the  testatrix. 

Without  prosecuting  an  examination  of  the  cases  further,  we 
have  said  enough  to  make  it  apparent  that  Mrs.  Cote  took  only 
a  life  estate  under  the  will  of  her  father.  The  bond  and  mort- 
gage which  she  seeks  to  have  cancelled  were  not  given  in  mis- 
take. Her  bill  was  consequently  without  any  foundation  upon 
which  to  stand,  and  it  was  properly  dismissed  by  the  District 


Court. 


The  decree  of  the  District  Court,  dismissing  the  com- 
plainants' bill,  is  affirmed,  with  costs. 


Jones  &  Co.  verstis  Milliken  &  Son. 

Reciprocal  Rvjhts  and  Duties  of  Bankers  in  remitting  and  collecting 
Drafts  of  third  Parties. 

1.  Where  a  banker  in  one  city  acting  only  as  an  agent  to  transmit,  sends 
the  draft  of  a  third  person  to  a  banker  in  another  city,  for  collection  merely, 
and  no  advances  are  made  nor  new  credits  given  on  account  of  the  draft,  and 
there  is  no  evidence  of  the  mode  of  dealing  between  them,  the  collecting 
banker  cannot,  on  failure  of  his  correspondent,  credit  the  proceeds  of  the 
draft  to  his  account,  but  is  liable  therefor  to  the  owner. 

2.  But  if  a  collecting  bank  regards  and  treats  a  remitting  bank  as  the  owner 
of  the  negotiable  paper  which  it  transmits  for  collection,  and  has  no  notice  to 
the  contrary,  and  upim  the  credit  of  such  remittances  made  or  anticipated  in 
the  usual  course  of  dealing,  balances  are  from  time  to  time  suffered  to  remain 
in  the  hands  of  the  remitting  bank,  to  be  met  by  the  proceeds  of  such  nego- 
tiable paper,  then  the  collecting  bank  is  entitlecf  .to  retain  against  the  real 
owner,  for  the  balance  of  account  due  from  the  remitting  bank. 
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Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  asaumpsitj  brought  to  March  Term  1861, 
by  James  H.  Milliken  and  J.  R.  Milliken,  partners  under  the 
firm  name  of  James  Milliken  &  Son,  against  Samuel  Jones  and 
Michael  Jones,  partners  doing  business  as  S.  Jones  &  Co.,  in 
which  the  following  case  was  stated  for  the  opinion  of  the  court : 

"  It  is  hereby  agreed  by  and  between  the  said  plaintiffs  and  the 
said  defendants,  that  the  following  statement  of  facts  be  submitted 
to  the  court  in  the  nature  of  a  special  verdict,  to  wit : — 

On  the  26th  day  of  April  1860,  the  plaintiffs  sold  a  bill  of 
merchandise  in  the  city  of  Baltimore  to  J.  W.  Tim,  of  the  city 
of  Pittsburgh,  amounting  to  the  sum  of  $192.98.  On  the  same 
day  the  said  Tim  accepted  a  bill  of  exchange,  drawn  by  said 
plaintiffs  to  their  own  order  at  six  months,  for  the  said  sum  of 
$192.98,  and  delivered  the  same  to  said  plaintiffs,  in  payment  of 
said  bill  of  merchandise. 

The  following  is  a  copy  thereof,  and  the  endorsement  thereon, 
viz. : — 

"§192.98.  Baltimore,  April  26th  1860. 

"  Six  months  after  date,  please  pay  to  the  order  of  ourselves, 
one  hundred  and  ninety-two  -^o^c  dollars,  value  received,  and 
charge  the  same  to  account. 

"  James  H.  Milliken  &  Sox. 
"To  John  W.  Tim,  Pittsburgh,  Pa. 
"Endorsed — James  H.  Milliken  &  Son. 

Pay  Messrs.  Jones  &  Co.  or  order. 
For  collection.     Josiah  Leb  &  Co." 

Before  the  maturity  of  said  draft,  said  plaintiffs  delivered  the 
same  to  Josiah  Lee  &  Co.,  their  bankers  in  Baltimore,  to  be  for- 
warded by  them  to  Pittsburgh  for  collection,  and  the  same  came 
to  the  hands  of  S.  Jones  &  Co.,  bankers,  residing  in  the  city  of 
Pittsburgh,  and  the  correspondents  of  Josiah  Lee  &  Co.  On  , 
the  29th  day  of  October  1860,  the  said  Tim  paid  to  the  said  de- 
fendants, S.  Jones  &  Co.,  the  sum  of  5192.98,  in  payment  of 
said  draft,  who  thereupon  delivered  the  same  to  said  Tim.  On 
the  said  last-mentioned  day,  Josiah  Lee  &  Co.  were  indebted  to 
S.  Jones  &  Co.,  on  general  account,  in  the  sum  of  ?117,  and 
they  thereupon  credited  Josiah  Lee  &  Co.  with  the  proceeds  of 
said  draft  in  payment  of  said  balance  due  them  on  general 
account — leaving  a  balance  due  Josiah  Lee  &  Co.,  according  to 
the  defendants*  appropriation  of  the  proceeds  of  said  draft,  of 
$75.28.  On  the  1st  day  of  November  1860,  the  said  Josiah  Lee 
&  Co.  became  insolvent,  and  closed  their  said  banking-house,  and 
on  the  2d  or  8d  day  of  November,  A.  D.  1860,  the  plaintiffs 
notified  said  defendants  to  refuse  payment  of  the  proceeds  of 
said  draft  to  Josiah  Lee  &  Co.,  but  to  hold  the  same  for  them. 
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Defendants  did  not  remit  the  proceeds  thereof,  but  appropriated 
the  sum  of  $117  in  payment  of  the  general  balance  due  them  by 
Josiah  Lee  &  Co.  as  aforesaid. 

If  the  court  should  be  of  the  opinion  that  the  plaintiffs  are 
entitled  to  recover  the  whole  amount  of  said  draft,  then  they  will 
enter  judgment  for  the  plaintiffs  for  the  sum  of  $198.98,  with 
interest ;  or  if  the  court  should  be  of  opinion  that  the  said  de- 
fendants had  a  right  to  appropriate  the  sum  of  ?117,  part  pro- 
ceeds of  said  draft,  in  payment  of  the  general  balance  due  them 
by  Josiah  Lee  &  Co.,  then  they  will  enter  judgment  for  plaintiffs 
for  the  sum  of  $76.98,  with  costs,  with  liberty  to  either  party  to 
sue  out  a  writ  of  error." 

The  court  below  (Mellon,  J.)  directed  the  entry  of  judgment 
for  plaintiffs  on  the  case  stated.  Whereupon  the  defendants  sued 
out  this  writ,  and  assigned  for  error  here  the  entry  of  judgment 
as  above  stated. 

D.  W.  ^  A.  S.  Bell^  for  plaintiffs  in  error. 

John  Melhn^  for  defendants  in  error,  furnished  no  printed 
argument. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Read,  J. — In  this  case  the  opinion  of  the  court  is  very  meagre 
and  hesitating,  and  no  argument  is  presented  on  behalf  of  the 
defendants  in  error,  nor  is  any  case  cited  in  the  argument  of  the 
plaintiffs  in  error,  but  inferences  are  drawn,  which  are  not  sus- 
tained by  anything  in  the  case  stated. 

The  owners  of  an  accepted  draft  at  six  months,  for  $192.98, 
before  its  maturity  delivered  the  same  to  Josiah  Lee  &  Co.,  then 
bankers  in  Baltimore,  for  collection,  who  transmitted  it  to  S. 
Jones  &  Co.,  residing  in  the  city  of  Pittsburgh,  the  correspond- 
ents of  the  said  Josiah  Lee  &  Co.,  and  on  the  29th  October  1860, 
the  acceptor  paid  the  amount  to  S.  Jones  &  Co.,  who  delivered 
the  draft  to  him.  S.  Jones  &  Co.  did  not  remit  the  amount  to 
Lee  &  Co.,  nor  did  they  make  any  advance  upon  it,  but  credited 
said  Lee  &  Co.  in  account  with  the  proceeds,  there  being  on  that 
day  a  balance  on  general  account  due  S.  Jones  &  Co.  of  $117. 
There  was  no  eviaence  whatever  of  the  mode  of  dealing  and 
settlement  between  S.  Jones  k  Co.  and  Lee  &  Co.,  nor  how  long 
it  had  continued,  nor  of  what  the  account  consisted  which  created 
the  balance  of  $117.  It  was  the  mere  naked  case  of  one  banker 
Bending  a  note  to  another  banker,  not  for  discount  but  for  collec- 
tion, as  appears  by  the  endorsement  on  the  bill  itself.  On  the 
Ist  November  1860,  Lee  4  Co.  failed,  and  on  the  2d  or  8d  of  the 
same  month  the  plaintiffs  notified  the  defendants  not  to  pay  the 
proceeds  to  Lee  &  Co.^  which  they  did  not,  but  appropriated 
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$117  in  payment  of  the  general  balance  due  them  by  said  Lee 
&Co. 

The  case  wants  some  of  the  most  essential  features  of  the  case 
of  The  Bank  of  the  Metropolis  v.  The  New  England  Bank,  1 
Howard  234,  reaffirmed  in  6  Howard  212,  where  the  whole  course 
of  dealing  between  the  Bank  of  the  Metropolis  and  the  Common- 
wealth Bank  of  Massachusetts,  for  a  series  of  years  previous,  was 
proved  in  detail,  and  upon  which  the  Supreme  Court  of  the  United 
States  based  their  decision.  If  this  case  were  the  same  in  all  its 
features  as  that  in  1  and  6  Howard,  we  should  apply  its  doctrine 
to  it,  as  it  appears  eminently  correct.  But  this  is  not  that  case, 
but  simply  that  of  a  person  designating  himself  a  banker  in  one 
city,  sending  a  draft  belonging  to  a  third  person  to  another  per  J 
son  calling  himself  a  banker  in  another  city,  for  collection,  the 
first  acting  merely  as  the  agent  to  transmit,  and  it  therefore  wants 
those  elements  which  the  Supreme  Court  thought  necessary  t^ 
enable  the  collecting  bank  to  retain  for  their  general  balance. 
The  rule  laid  down  by  the  Supreme  Court  was  that  if  the  collect- 
ing bank  regarded  and  treated  the  remitting  bank  as  the  owner 
of  the  negotiable  paper  which  it  transmitted  for  collection,  and 
had  no  notice  to  the  contrary,  and,  upon  the  credit  of  said  re- 
mittances, made  or  anticipated  in  the  usual  course  of  dealing, 
balances  were  from  time  to  time  suffered  to  remain  in  the  hands 
of  the  remitting  bank,  to  be  met  by  the  proceeds  of  such  nego- 
tiable paper,  then  the  collecting  bank  was  entitled  to  retain 
against  the  real  owner  for  the  balance  of  account  due  from  the 
remitting  bank.  This  is  clearly  not  the  present  case,  which  is 
more  like  that  of  Wilson  k  Co.  v.  Smith,  8  Howard  768,  in  which 
Chief  Justice  Taney  says :  "  It  appears  from  the  statement  that 
he"  (the  collecting  agent)  "  made  no  advances  and  gave  no  new 
credits  to  St.  John  on  account  of  this  bill.  He  merely  passed  it 
to  his  credit  in  account.  Now  if  St.  John  had  owed  him  nothing 
upon  the  principles  we  have  already  stated,  the  plaintiff  would 
be  entitled  to  recover  the  money,  and  we  see  no  reason  he  should 
be  barred  of  his  action,  because  St.  John  was  debtor  to  the  de- 
fendant, since  the  case  shows  that  he  incurred  no  new  responsi- 
bility upon  the  faith  of  this  bill,  and  his  transactions  with  St« 
John  remained  in  all  respects  the  same  as  they  would  have  been 
if  this  bill  had  never  been  transmitted  to  him." 

The  same  doctrine  is  laid  down  in  stronger  language  in 
McBrides  v.  Farmers'  Bank  of  Salem,  25  Barbour  657.  Upon, 
reason  then  and  authority,  the  real  owners  of  the  draft  in  ques- 
tion were  entitled  to  recover  from  the  defendants  its  full  amount 
with  interest  and  costs. 

Judgment  affirmed. 
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llsLiw  Rhines  et  al.  versus  Baird. 

Exceptions  to  Title  common  to  both  Parties,  inadmissible. — Evidence 
improperly  excepted  to  on  the  Trial,  not  reviewed  on  Ei^or, —  Convey- 
ance absolute  or  conditional,  when  a  Question  o/  Fact, —  Unrecorded 
Mortgage,  effect  of  as  against  subsequent  Lim- Creditors. — Notice 
Actual  and  Constructive. — Purchaser  of  equitable  Title,  how  far 
subject  to  prior  Equities. —  The  ruling  in  Chew  v.  Barneit,  11  S.  &  R, 
389,  Reed  v.  Dicky,  2  Watts  469,  and  Kramer  v.  Arthurs^  7  Barr 
165,  doubted, 

1.  An  exception  made  on  the  trial  of  an  ejectment,  to  the  admission  of  a 
deed  from  the  commissioners  of  a  county  for  lands  sold  for  taxes,  (under 
which  plaintiff  claimed  title)  on  the  ground  that  the  sale  was  void,  because  a 
number  of  tracts  had  been  assessed  and  sold  together,  is  not  valid,  where 
both  plaintiff  and  defendants  claimed  under  the  same  person,  in  whom,  the  title 
conveyed  by  the  commissioners'  deed  had  become  vested. 

2.  Where  the  plaintiff's  vendor  was  released  by  him  from  the  covenant  of 
general  warranty  in  his  deed  for  the  land  in  dispute,  by  release  acknowledged 
before  a  city  alderman,  and  objection  was  maae  to  the  witness  only,  but  not 
to  the  proof  of  the  instrument  of  release,  the  defendants  cannot  thereafter 
object  tiiat  the  release  was  not  legally  proved,  nor  that  it  was  improperly 
admitted  in  evidence. 

3.  By  assignment  dated  12th  February  1852,  M.  assigned,  sold,  and  trans- 
ferred to  B.,  the  vendor  of  the  plaintiff,  his  entire  interest  under  an  article 
of  agreement  and  contract  for  tne  purchase  of  several  tracts  of  land :  at  t^e 


^vo 


time  M.  was  largely  indebted  to  B. ;  and.  money  was  paid  as  a  consideration 
for  the  assignment,  nor  did  it  appear  thfltiiny  part  of  the  debt  was  paid  by 
the  transfer,  but  M.  still  remained  in  possession :  In  March  following,  II. 
recovered  judgment  against  M.,  and  afterwards,  under  execution  issued  there- 
on, bought  M.'s  equitable  title  and  was  one  of  the  defendants  in  an  ejectment^ 
brought  by  B.'s  vendee,  who  claimed  under  the  assignment  as  an  absolute 
conveyance.  On  the  trial  the  defendants  contended  that  it  was  not  absolute, 
but  a  mere  security  for  the  repayment  of  money  advanced.  The  court  below 
declared  it  absolute  and  did  not  submit  the  question  to  the  jury :  Held,  that 
though  there  was  no  express  agreement  that  the  assignment  should  be  held 
as  a  security  merely,  yet,  whether  the  conveyance  was  absolute  or  a  mortgage, 
depended  upon  its  attendant  circumstances :  and  where  the  assignment  was 
without  consideration,  no  money  nor  any  part  of  M.'s  indebtedness  being 
paid,  and  there  was  evidence  that  the  assignor  remained  in  possession  after 
the  assignment,  and  of  B.'s  declarations  tending  to  show  that  the  assignment 
was  not  absolute,  there  was  sufficient  evidence  to  justify  a  submission  to  the 
jury,  to  find  whether  it  was  not  intended  as  a  security  for  a  debt:  and  that 
the  refusal  of  the  court  below  so  to  submit  it  was  error. 

4.  If  the  assignment  was  intended  as  a  security  for  a  debt  then  due  from 
M.  to  B.,  or  for  future  advances,  it  vras  a  mortgage,  and  whether  an  agree- 
ment to  that  effect  was  proved  or  not,  was  not  material :  if  a  mortgage,  it  was 
an  unrecorded  one,  and  inoperative  as  against  a  subsequent  purchaser  with- 
out notice. 

5.  Whether  or  not  the  purchaser  at  sheriff's  sale  had  actual  notice  of 
the  assignment  by  M.  to  B.,  was  a  question  for  the  jury,  and  was  properly 
submitted  as  such  by  the  court  below. 

6.  Where  M.,  at  the  date  of  the  sheriff's  sale  in  1856,  had  no  recorded  title 
(the  assignment  of  1852  and  contract  assigned  not  having  been  recorded), 
other  than  an  equitable  one  under  another  article  of  agreement,  dated  Slst 
July  1854  and  recorded,  which  referred  to  the  assignment  previously  made  by 
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M.  to  B :  Held,  that  the  article  of  agreement  was  constructive  notice  to  the 
purchaser,  of  the  character  and  extent  of  M/s  title  to  the  land,  if  such  notice 
was  necessary. 

7.  The  doctrine  that  the  purchaser  of  an  equitable  title  takes  it  subject 
to  all  prior  equities  and  trusts,  in  every  event,  whether  he  had  notice  of  tliem 
or  not,  asserted  in  Chew  r.  Barnett,  11  S.  &  R.  389,  Reed  v.  Dickey,  2  Watts 
459,  and  in  Kramer  v.  Arthurs,  7  Barr  165,  but  denied  in  Bellas  v.  McCarty, 
10  Watts  13  ;  doubted,  as  not  in  accordance  with  the  recording  acts. 

8.  If  the  assignment  of  February  12th  1852,  was  but  a  security  for  the 
repayment  of  money  advanced,  it  would  not  nece^arily  be  postponed  to  the 
judgment  held  by  ll.,  nor  does  it  follow  that  the  plaintiflt  would  have  no 
right  to  recover,  though  it  might  affect  the  nature  of  his  recovery :  hence,  it 
was  not  error  in  the  court  to  refuse  to  affirm  defendant's  point,  that  the 
assignment,  being  made  before  the  judgment  of  II.,  was  but  a  security,  was 
in  effect  an  unrecorded  mortgage,  and  must  be  postponed  to  the  judgment 
of  H. 

9.  Where  a  suit  had  been  brought  in  another  county  against  M.  and  B. 
as  alleged  partners,  by  a  former  employee  of  M.'s,  under  an  alleged  joint 
contract  for  services,  held,  that  the  plea  therein  by  B.,  traversing  the  joint 
contract  merely,  and  not  proving  that  the  employee  was  in  possession  of  the 
land  under  M.,  nor  contradicting  B.'s  testimony  in  the  ejectment,  was  not 
admissible  in  evidence  and  was  properly  rejected. 

Error  to  the  Common  Pleas  of  JElk  county. 

This  was  an  action  of  ejectment  brought  to  March  Term  1859, 
by  Samuel  H.  Baird  against  Andrew  S.  Rhines,  Henry  Moore, 
Jerome  Smith,  and  Andrew  Jackson,  for  seven  hundred  acres  of 
land,  known  as  the  Oregon  Mill  tract,  situate  in  Spring  Creek 
township,  Elk  county.  On  motion  of  plaintiff's  attorney,  Charles 
Harlan  was  added  to  the  record  as  co-defendant. 

The  material  facts  of  the  case  were  as  follows : — 

Both  parties  claimed  under  B.  P.  H.  Morrison,  who  was  seised 
of  an  equitable  title  in  the  premises  under  articles  of  agreement 
between  W.  W.  Hodges  and  himself,  dated  the  11th  of  June  1850. 
Morrison  assigned  his  interest  in  these  articles  to  Samuel  Baird, 
grantor  of  plaintiff,  by  a  writing  on  the  back  thereof,  purporting 
to  have  been  made  on  the  12th  of  February  1852. 

The  title  set  up  by  defendants  commenced  at  a  later  date,  its 
basis  being  a  judgment  of  the  2d  March  1852  for  ?1 0,000, 
entered  at  the  suit  of  Charles  Harlan  against  B.  P.  H.  Morrison, 
in  the  Common  Pleas  of  Elk  county.  No.  14,  February  Term  1852, 
and  the  sheriff's  deed  to  Harlan  of  the  30th  December  1856.  It 
was  alleged  by  the  defendants  that  the  assignment  to  Baird  was 
antedated,  and  that  it  was  not  executed  until  after  the  entry  of 
the  Harlan  judgment.  Augustus  Beylle,  one  of  defendants'  wit- 
nesses, testified  that  he  had  the  contract  between  Hodges  and  Mor- 
rison in  his  hands  subsequent  to  the  entry  of  the  judgment,  and 
that  there  was  no  assignment  upon  it ;  that  he  carried  the  judg- 
ment-note to  Brookville,  and  thence  forwarded  it  by  mail  to 
Ridgeway;  that  he  remained  in  Brookville  till  advised  that  judg- 
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ment  had  been  entered  upon  it ;  that  he  then  returned  to  Pitts- 
burgh, and  that  some  time  after  his  return,  James  Carman  handed 
him  the  Hodges  contract  at  the  Monongahela  House.  He  gave 
his  recollection  in  regard  to  the  appearance  of  the  contract,  and 
stated  circumstances  tending  to  identify  it  as  the  same  paper 
produced  upon  the  trial. 

Samuel  Baird  having  been  released  and  called  by  plaintiff, 
testified,  that  the  assignment  was  made  on  the  day  of  its  date, 
and  w«as  shown  by  him  to  two  or  three  persons  immediately  after- 
ward, and  that  he  had  conversation  with  W.  W.  Hodges  about 
it  during  the  same  month  (February  1852).  That  its  considera- 
tion was  the  indebtedness  of  Morrison  to  him,  amounting  at  that 
time  to  about  J5000.  On  the  part  of  the  defendants  it  was  said, 
that  the  object  of  the  assignment  was  to  secure  this  indebtedness, 
and  that  the  whole  arrangement,  as  shown  by  the  evidence  in  the 
case,  was  a  mere  security,  subject  to  be  defeated  at  any  time 
upon  payment  to  Baird  of  the  amount  of  his  claim,  and  therefore 
in  the  nature  of  an  unrecorded  mortgage.  It  was  in  evidence 
that  Baird,  after  taking  the  assignment,  permitted  Morrison  to 
manage  and  control  the  property  to  some  extent,  but  the  neces- 
sary advances  and  expenditures  upon  it  were  made  by  Baird  up 
to  the  31st  July  1854,  the  date  of  his  sale  by  articles  of  agree- 
ment to  Garden  and  Morrison.  But  no  agreement  was  shown, 
by  which  Baird  was  bound  to  reassign  to  Morrison  upon  payment 
of  the  amount  of  Morrison's  debt  to  him,  or  by  which  the  assign- 
ment is  made  a  security  for  the  loan  or  advance  of  money,  subject 
to  be  defeated  upon  its  repayment. 

Several  witnesses  were  called  to  contradict  Baird,  and  to  show, 
among  other  things,  that  his  claims  on  the  property  and  against 
Morrison  had  been  paid  and  discharged,  or  nearly  so. 

Evidence  was  also  introduced  by  plaintiff  to  show  actual  notice 
to  Harlan  of  Baird's  claim,  among  which  were  articles  of  agree- 
ment dated  July  31st  1864,  between  Samuel  Baird,  F.  R.  Garden, 
and  B.  P.  H.  Morrison,  recorded  August  9th  1854,  for  the  sale  of 
the  lands  in  controversy. 

On  the  trial  the  plaintiff,  in  presenting  his  title,  offered  in 
evidence  a  deed  dated  July  7th  1837,  from  the  commissioners  of 
Jefferson  county  to  Elijah  Heath  and  John  J.  Y.  Thompson,  for 
nineteen  tracts  of  unseated  land,  among  which  was  the  tract  in 
controversy.  This  was  objected  to  by  defendant,  on  the  ground 
that  the  commissioners  can  only  sell  one  tract  at  a  time ;  but  the 
court  overruled  this  objection  and  admitted  the  evidence,  which 
ruling  was  assigned  here  for  error. 

When  Samuel  Baird  was  called  as  a  witness  for  plaintiff,  he 
was  objected  to  by  defendant,  on  the  ground  that  he  was  the 
grantor  of  plaintiff  by  deed,  with  covenant  of  general  warranty. 
The  plaintiff  thereupon  offered  in  evidence  a  release  of  Samuel 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  259 

[Rhines  et  dl,  v.  Baird.] 

H.  Baird  to  Samuel  Baird,  acknowledged  before  C.  W.  Lewis,  an 
alderman  of  the  city  of  Pittsburgh,  but  without  producing  the 
subscribing  witness  or  accounting  for  his  absence,  which  was 
receiyed ;  and  no  objection  being  interposed  to  the  proof  of  the 
release,  the  witness  was  allowed  to  testify.  This  ruling  was  also 
assigned  for  error  here.  Defendants  then  offered  the  plea  of  Samuel 
Baird,  contained  in  the  exemplification  of  the  record  of  a  suit 
brought  by  Enoch  Marsh  against  B.  P.  H.  Morrison  and  Samuel 
Baird,  No.  865^  of  November  Term  1855,  in  the  District  Court 
of  Allegheny  county,  accompanied  by  the  narr.  in  the  same  case, 
which  said  plea  is  as  follows:  ^^ Defendant  Baird  comes  and 
defends,  &c.,  and  says  that  plaintiff  did  not  serve  Baird  and 
Morrison,  as  alleged  in  plaintiff's  affidavit  and  narr.^  nor  did  said 
Baird  and  Morrison  agree  to  pay  as  alleged,  nor  did  they  employ 
him,  &c. ;  and  if  done  at  all  it  was  by  Morrison  alone  for  him- 
self, and  that  said  Morrison  had  no  authority  to  employ,  &c.,  for 
Baird,  &c.,  and  of  all  which  he  puts  himself  upon  the  country,  &c., 
for  the  purpose  of  showing  that,  the  said  Marsh  was  in  possession 
of  the  land  in  dispute  from  1st  March  1852,  till  1st  September 
1854,  under  Morrison  and  not  under  Baird,  and  for  the  further 
purpose  of  contradicting  the  testimony  of  Baird ;"  which  offer  the 
court  rejected. 

The  plaintiff  requested  the  court  to  charge, — 

1.  That  if  the  assignment  of  the  contract  between  Hodges  and 
Morrison  was  made  at  the  time  it  bears  date,  the  entry  of  the 
judgment  in  Elk  county  created  no  lien  on  the  land. 

2.  That  the  plaintiff  in  the  judgment  being  the  purchaser  at 
sheriff's  sale,  is  not  entitled  to  the  protection  against  outstanding 
unrecorded  transfers,  on  account  of  the  want  of  notice  that  is 
conceded  to  other  purchasers  for  value  paid  without  notice. 

3.  That  if  he  were  entitled  to  such  notice,  he  has  it  in  this 
case,  in  the  fact  that  when  the  sale  occurred,  the  possession  was 
held  under  the  contract  of  sale  by  Baird  to  Morrison  and  Garden, 
dated  July  81st  1854. 

4.  That  the  contract  of  sale  by  Baird  to  Morrison  and  Garden, 
dated  July  31st  1854,  and  recorded  August  9th  1854,  was  notice 
to  all  persons  of  the  interest  owned  by  Morrison  in  the  land,  the 
possession  being  in  pursuance  of  and  consistent  with  said  title. 

5.  That  the  purchaser  at  sheriff's  sale  was  bound  to  take  notice 
of  the  state  of  the  possession  and  the  condition  of  the  records  at 
the  date  of  said  sale,  and  would  be  affected  by  notice  of  all  the 
titles  or  claims  under  which  the  party  in  possession  holds  the 
same. 

The  defendant  presented  the  following  points,  on  which  the 
instruction  of  the  court  was  requested : — 

1.  That  if  the  jury  believe  from  the  evidence  that  the  assign- 
ment of  the  article  of  agreement  between  W.  W.  Hodges  and 
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B.  P.  H.  Morrison,  was  not  made  by  the  said  B.  P.  H.  Morrison 
to  Samuel  Baird  on  the  12th  of  February  1862,  nor  until  after 
the  entry  of  the  judgment  of  Charles  Harlan  against  the  said 
B.  P.  H.  Morrison  on  the  2d  day  of  March  1862,  then  and  in 
that  case,  the  judgment  of  Charles  Harlan  bound  all  the  equita- 
ble interest  of  B.  P.  H.  Morrison,  acquired  under  the  articles  of 
agreement  between  E.  Heath  and  R.  P.  Barr,  and  R.  P.  Barr 
and  W.  W.  Hodges,  and  W.  W.  Hodges  with  the  said  Morrison ; 
and  a  sale  by  the  sheriif  under  said  judgment,  passes  a  good  title 
to  such  equity  as  against  the  assignee  of  the  said  articles. 

2.  That  even  if  the  jury  believe  from  the  evidence,  that  the 
assignment  of  the  said  article  of  agreement  between  the  said 
W.  W.  Hodges  and  the  said  B.  P.  H.  Morrison  was  made  by  the 
said  Morrison  to  the  said  Samuel  Baird,  before  the  entry  of  the 
judgment  of  Charles  Harlan  against  the  said  Morrison,  still, 
unless  notice  of  the  assignment  was  brought  home  to  the  pur- 
chaser at  sheriff's  sale,  either  by  recording  said  assignment  or 
giving  actual  notice  thereof,  the  purchaser  at  sheriflf  *8  sale,  under 
the  Harlan  judgment,  would  take  a  good  title  as  against  the 
assignee  of  the  said  article  of  agreement,  and  the  plaintiff,  there- 
fore, cannot  recover. 

3.  That  if  the  jury  believe  from  the  evidence,  that  the  said 
assignment  from  the  said  B.  P.  H.  Morrison  to  the  said  Samuel 
Baird,  was  made  before  the  entry  of  the  judgment  of  the  said 
Charles  Harlan  against  the  said  Morrison,  but  that  it  was  made 
for  the  purpose  of  securing  the  repayment  of  moneys  advanced 
by  the  said  Baird  to  the  said  Morrison,  the  greatest  effect  the 
said  assignment  could  have,  would  be  that  of  a  mortgage ;  and 
being  in  effect  an  unrecorded  mortgage,  it  would  be  postponed 
to  the  judgment  of  Harlan,  and  that,  therefore,  the  plaintiff  can- 
not recover. 

4.  That  the  assignment  of  the  several  contracts  given  in  evi- 
dence to  Samuel  Baird  by  R.  P.  Barr,  Francis  R.  Garden,  and 
B.  P.  H.  Morrison,  at  most  conveyed  to  Baird  no  greater  interest 
in  the  land  than  to  the  amount  of  the  unpaid  purchase-money  to 
Barr  and  Hodges,  and  at  all  events  the  plaintiff  can  recover  no 
more  than  a  conditional  verdict,  to  be  released  on  the  payment 
of  the  amount  of  purchase-money  due  to  said  Barr  and  Hodges, 
which  was  about  $1300,  with  interest  since  the  time  of  said 
respective  assignments. 

The  court  below  affirmed  the  Ist,  3d,  4th,  and  5th  points  of 
the  plaintiff,  and  answered  the  2d  in  the  negative,  the  6th 
having  been  withdrawn.  The  defendants*  1st  point  was  affirmed, 
and  the  2d  and  3d  points  answered  in  the  general  charge — the 
main  portions  of  which  will  be  found  in  the  specifications  of  error. 

Under  the  instruction  of  the  court,  there  was  a  verdict  and 
judgment  in  favour  of  plaintiff,  to  be  released  on  the  payment 
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of  $12,000,  in  instalments,  with  interest  and  costs.     The  defend- 
ants thereupon  sued  out  this  writ,  and  assigned  for  error, 

1.  The  admission  in  evidence  of  the  deed  from  the  commis- 
sioners of  Jefferson  county  to  Elijah  Heath  and  John  J.  Y. 
Thompson. 

2.  The  ruling  of  the  court  below  relative  to  the  release  from 
Samuel  H.  Baird  to  Samuel  Baird. 

3.  The  admission  of  Samuel  Baird  as  a  witness. 

4.  The  affirming  of  plaintiff's  3d  and  4th  points. 

5.  In  not  affirming  defendants'  2d  and  3d  points,  and  the  an- 
swering defendants'  4th  point  as  follows :  "  The  point  would  have 
been  correct  as  a  legal  proposition,  and  applicable  to  the  case 
only  upon  the  assumption  that  the  assignment  of  the  12th  Feb- 
ruary 1852,  was  a  mere  security  for  money  in  the  nature  of  an 
unrecorded  mortgage,  which  the  court  have  said  to  the  jury  the 
evidence  in  the  cause  does  not  prove." 

6.  The  rejection  of  the  record  of  the  suit  by  Enoch  Marsh 
against  B.  P.  H.  Morrison  and  Samuel  Baird,  in  the  District  Court 
of  Allegheny  county.  No.  865  of  November  Term  1855.  And  7, 
the  following  instructions  to  the  jury :  "  On  the  part  of  the  de- 
fendants it  is  said  that  the  object  of  the  assignment  was  to  secure 
this  indebtedness  (the  sum  of  about  $5000),  and  that  the  whole 
arrangement,  as  shown  by  the  evidence  in  the  cause,  was  a  mere 
security,  subject  to  be  defeated  at  any  time,  upon  payment  to 
Baird  of  the  amount  of  his  claim,  and,  therefore,  in  the  nature 
of  an  unrecorded  mortgage.  The  court  do  not  so  recognise  it. 
The  assignment  is  absolute,  and  made  for  a  good  and  sufficient 
consideration.  If  any  agreement  existed  between  the  parties 
that  the  assignment  should  be  held  merely  as  a  security  for 
indebtedness,  such  agreement  has  not  been  proved.  The  articles 
of  agreement  of  the  81st  July  1854,  between  Samuel  Baird,  F. 
R.  Garden,  and  B.  P.  H.  Morrison,  recorded  on  the  9th  of  Au- 
gust 1854,  were  constructive  notice  to  Harlan  of  Baird's  claim, 
and  of  the  character  and  extent  of  Morrison's  title  to  the  pre- 
mises. 

The  case  was  argued  in  this  court  by  B.  F.  Lucas  for  plain- 
tiff in  error,  and  by  Oeo.  S.  Selden  for  defendants. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Strong,  J. — Numerous  assignments  of  error  have  been  made 
in  this  record,  some  of  which  are  only  repetitions  of  others,  and 
some  require  very  little  notice.  Both  parties  claim  under  the 
same  person.  The  first  assignment  of  error  is  therefore  of  no 
importance. 

The  exception  to  the  admission  of  Samuel  Baird  as  a  witness 
for  the  plaintiff  below  would  have  been  well  taken,  had  he  not 
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been  released  from  the  liability  assumed  by  the  covenant  of 
general  warranty  in  his  deed.  But  he  was  released.  It  has 
been  argued  here  that  the  execution  of  the  release  was  not  legally 
proved,  and  it  is  assigned  for  error  that  the  court  permitted  the 
instrument  to  be  given  in  evidence.  There  is  nothing  upon  the 
record  to  warrant  such  an  assignment.  Objection  was  made  to 
the  admission  of  the  witness,  but  it  does  not  appear  that  any 
objection  was  interposed  to  the  proof  of  the  instrument,  which 
was  exhibited  to  the  court  to  show  that  his  interest  had  ceased. 
The  second  and  third  assignments  are  therefore  not  sustained. 

The  defendants  below  claimed  under  a  purchase  at  sheriff's 
sale  of  the  interest  of  B.  P.  H.  Morrison,  who  had  been  seised 
of  an  equitable  title  to  the  land  in  controversy  under  articles  of 
argcement  between  W.  W.  Hodges  and  himself,  dated  June  11th 
1850.  Against  Morrison,  Charles  Harlan  had  recovered  a  judg- 
ment on  the  2d  of  March  1852,  and  by  virtue  of  executions 
founded  on  this  judgment,  a  sheriff's  sale  was  made  to  Harlan 
on  the  30th  of  December  1856.  It  was  a  part  of  the  plaintiff's 
case  to  show,  if  possible,  that  nothing  passed  under  this  sheriff's 
sale.  He  therefore  gave  in  evidence  an  assignment,  dated  Feb- 
ruary 12th  1852,  of  Morrison  to  Samuel  Baird,  his  (the  plaintiff's) 
grantor,  purporting  to  convey  all  Morrison's  interest  in  the 
contract  between  himself  and  Hodges.  It  was  written  upon  the 
back  of  that  contract,  and,  as  appears  from  its  date,  was  ante- 
rior to  the  judgment  which  Charles  Harlan  recovered  on  the  2d 
of  March  1852.     It  is  in  the  following  words : — 

"  For  value  received,  I  assign,  sell,  transfer,  and  set  over  to 
Samuel  Baird,  his  heirs  and  assigns,  all  my  right,  title,  interest, 
claim,  and  demand  whatever,  of  and  and  to  the  within  article, 
and  the  land  therein  described,  to  have  and  to  hold  to  him  and 
his  heirs  and  assigns  for  ever.  Witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  at  Pittsburgh,  this  12th  day  of  February 
1852. 

"  Witness,  "  B.  P.  H.  Morrison,    [seal.] 

**  Jesse  Morrison." 

Apparentlv,  this  assignment  proved  that  Morrison  had  no 
interest  in  the  land  when  the  judgment  was  recovered  against 
him,  and  that  Harlan  acquired  nothing  by  the  sheriff's  sale  to 
him.  But  it  was  contended  by  the  defendants  that  the  assign- 
ment, though  absolute  on  its  face,  was,  in  truth,  a  mere  security 
for  the  repayment  of  money  advanced  by  Baird  to  the  assignor ; 
a  mortgage,  not  a  conveyance ;  and  upon  its  effect  as  such  the 
court  was  requested  to  instruct  the  jury.  The  instruction  asked 
for  was  refused.  Instead  of  giving  it  the  learned  judge  said : 
"  The  court  do  not  so  recognise  it  (t.  e.,  as  a  mortgage).  The 
assignment  is  absolute,  and  made  for  a  good  and  sufficient  con- 
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sideration.  If  any  agreement  existed  between  the  parties  that 
it  should  be  held  merely  as  a  security  for  indebtedness,  such 
agreement  has  not  been  proved."  Here  we  think  there  was  error. 
It  is  true  there  was  no  direct  evidence  of  an  express  agreement 
that  the  assignment  should  be  held  merely  as  a  security  for 
indebtedness.  To  prove  the  instrument  defeasible,  though  in 
form  absolute,  such  evidence  was  not  indispensable.  Whether  it 
is  to  be  regarded  as  an  absolute  conveyance  or  as  a  mortgage, 
depends  more  upon  its  attendant  circumstances  than  upon  any 
express  agreement.  Indeed,  it  may  be  doubted  whether  parol 
proof  of  an  agreement  to  reconvey  on  repayment  of  the  con- 
sideration of  a  deed,  standing  alone,  and  without  fraud,  would 
be  permitted  to  convert  it,  in  effect,  from  an  absolute  convey- 
ance into  a  mortgage.  But  it  is  clear  that  facts  and  circum- 
stances inconsistent  with  its  being  an  absolute  conveyance,  may 
be  proved,  and  from  them  a  court  of  equity  may,  and  often  does, 
infer  that  security  for  a  debt  due  by  the  grantor  was  intended, 
and  hence  will  decree  that  that  which  was  in  form  a  deed,  is, 
in  reality,  a  mortgage.  Whether  the  assignment  of  Morrison  to 
Baird  was  a  conveyance,  did  not  depend,  therefore,  on  the  ques- 
tion whether  an  agreement  for  a  defeasance  had  been  proved,  or 
had  been  made.  Were  there  facts  proved  from  which  a  chan- 
cellor would  infer  that  it  was  intended  as  a  security  for  a  loan 
made  at  the  time,  or  for  an  antecedent  debt,  or  for  advances 
thereafter  to  be  made  ?  The  court  below  must  have  thought  there 
were  not,  for  they  did  not  submit  the  question  to  the  jury.  On 
the  contrary,  they  pronounced  the  assignment  absolute,  and 
declared  that  they  did  not  recognise  it  as  a  mortgage.  A  deed 
unconditional  on  its  face  cannot,  it  is  true,  be  shown  to  be  a 
mortgage  by  parol  proof,  unless  that  proof  is  clear  and  con- 
vincing. The  first  presumptions  are  always  adverse.  But  there 
was  too  much  evidence  in  this  case  to  justify  its  being  withdrawn 
from  the  jury.  The  assignment  itself  does  not  state  what  its 
consideration  was.  It  appeared  in  evidence,  however,  that  the 
assignor  was  largely  in  debt  to  the  assignee,  when  it  was  made, 
and  probably  also  to  Harlan,  for  the  judgment  obtained  on  the 
2d  of  March  1852,  for  $10,000,  called  for  interest  from  July  3d 
1851.  The  only  evidence  of  what  was  the  actual  consideration 
is  found  in  the  testimony  of  Mr.  Baird,  the  assignee.  According 
to  his  statement,  "  the  consideration  of  the  assignment  was  that 
Morrison  was  indebted  to  him  at  the  time  over  $5000  in  judg- 
ments. These,"  said  the  witness,  "  still  remain.  *  *  *  Morrison 
never  discharged  the  indebtedness  to  me.  It  rather  increased 
considerably."  This  testimony,  without  qualification,  tends 
strongly  to  prove  that  the  assignment  was  intended  as  a  security 
for  the  previous  indebtedness  of  Morrison  to  Baird.  No  present 
consideration  passed,  Morrison  got  nothing,  and  Baird  parted 
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with  nothing.  The  debt  which  was  due  at  the  time  was  not  paid 
by  the  transfer.  It  still  continues :  the  judgments  remain.  The 
securities  have  not  been  given  up.  Whenever  the  grantee  in  a 
deed  takes  from  the  grantor  a  contemporaneous  obligation  for 
the  payment  of  the  purchase-money,  the  transaction  is  certainly 
a  loan,  and  the  deed  is  nothing  more  than  a  mortgage.  The 
conclusion  is  perhaps  not  so  inevitable  when  the  consideration 
for  the  conveyance  is  an  existing  debt,  the  securities  for  which 
are  still  retained ;  but  there  are  not  wanting  authorities  which 
assert  that  the  retention  of  the  securities  is  conclusive  evidence 
that  the  transaction  is  a  mortgage :  Robinson  v,  Cropsey,  2  Edw. 
Ch.  Rep.  138.  That  it  is  at  least  cogent  evidence  to  that  effect 
is  everywhere  agreed. 

There  was  still  more  evidence  that  Morrison's  assignment  was 
intended  as  a  mere  security  for  a  debt.  It  was  at  least  doubtful 
whether  he  did  not  retain  possession  of  the  land  after  the  formal 
conveyance  was  executed,  a  circumstance  always  of  weight. 
Some  importance  also  is  to  be. attached  to  the  subsequent  decla- 
rations of  Baird — declarations  made  wlien  he  articled  with  Gar- 
den and  Morrison  for  the  same  land  in  1854.  In  that  article  he 
speaks  of  advances  which  he  had  made  to  Morrison  on  account 
of  the  property,  declares  that  he  is  only  desirous  of  being  repaid, 
and  takes  a  release  of  all  claims  that  either  Garden  or  Morrison 
might  have  upon  it.  What  claims  could  Morrison  have  had  upon 
the  land  if  his  assignment  was  intended  to  be  absolute  and  uncon- 
ditional? With  all  this  evidence  before  the  court,  we  think  it 
should  have  been  submitted  to  the  jury  to  find  whether  the  assign- 
ment of  February  12th  1852,  was  not  intended  as  a  security  for 
the  debt  then  due  from  Morrison  to  Baird,  or  for  future  advances. 
If  it  was,  it  was  a  mortgage,  and  whether  an  agreement  to  that 
effect  was  proved  or  not,  was  immaterial.  See  Leading  Cases  in 
Equity,  vol.  2,  part  2,  p.  436-7.  And  if  it  was  a  mortgage,  it 
was  an  unrecorded  one,  and  inoperative  as  against  a  subsequent 
purchaser  without  notice  of  it. 

Again,  it  was  contended  on  the  trial  in  the  court  below  that 
Harlan,  the  purchaser  at  sheriff's  sale,  had  no  notice  of  the 
assignment  to  Baird,  either  actual  or  constructive,  and  that 
therefore  his  purchase  must  prevail  over  the  title  of  the  as.signee, 
even  if  the  assignment  was  absolute.  Whether  there  had  been 
actual  notice,  or  not,  was  submitted  to  the  jury.  The  main  con- 
test was  in  regard  to  constructive  notice.  The  assignment  was 
not  recorded.  Neither  was  the  agreement  between  Hodirt's  and 
Morrison.  At  the  time  when  Harlan  recovered  his  jud^nnent, 
Morrison  had  no  recorded  title,  either  legal  or  equitable.  Neither 
had  he  at  the  date  of  the  sheriff's  sale  any  other  than  the  equi- 
table one  which  he  acquired  by  the  article  of  agreement  of  Baird 
with  Garden  and  himself,  dated  July  31st  1854.     That  had  been 
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placed  upon  record,  and  it  referred  to  an  assignment  previously 
made  by  Morrison  to  Baird.  The  court  below  was  of  opinion, 
and  so  instructed  the  jury,  that  this  article  of  agreement,  re- 
corded as  it  was  before  the  sheriff's  sale,  was  notice  to  Harlan 
of  Baird's  claim  and  of  the  character  and  extent  of  Morrison's 
title  to  the  land. 

It  is  not  quite  settled  in  this  state  whether  the  purchaser  of  an 
equitable  title  such  as  that  of  Morrison,  does  not  take  it  subject 
to  all  prior  equities  and  trusts  in  every  event,  whether  he  have 
notice  of  them  or  not.  In  Chew  v.  Barnet,  11  S.  &  R.  887, 
Judge  Gibson  strongly  asserted  that  he  does.  He  said :  "  There 
is  no  rule  in  equity  more  firmly  established  than  that  such  pur- 
chaser (a  purchaser  of  an  inchoate  or  equitable  title)  must  stand 
or  fall  by  the  case  of  the  person  from  whom  he  purchased.  This 
was  held  in  Whitfield  v.  Faussett,  1  Vesey,  Jr.,  371,  a  leading 
case  which  has  never  been  doubted.  When  we  hear,  therefore, 
of  a  purchaser  for  a  valuable  consideration  taking  the  title  free 
of  every  trust  or  equity  of  which  he  had  not  notice,  it  is  intended 
that  he  is  the  purchaser  of  a  title  perfect  on  its  face,  for  every 
purchaser  of  an  imperfect  title  takes  it  with  all  its  imperfections 
on  its  head.  It  is  his  own  fault  that  he  confides  in  a  title  which 
appears  defective  to  his  own  eyes,  and  he  does  so  at  his  peril. 
Now,  every  equitable  title  is  incomplete  on  its  face ;  it  is  in  truth 
nothing  more  than  a  title  to  go  into  chancery  to  have  the  legal 
title  conveyed,  and  therefore  every  purchaser  of  a  mere  equity 
takes  it  subject  to  every  clog  that  may  lie  on  it,  whether  he  has 
had  notice  of  it  or  not."  This  language  is  very  sweeping  and 
positive.  The  same  doctrine  was  asserted  by  Judge  Kennedy  in 
Reed  v.  Dickey,  2  Watts  459,  and  again  by  Gibson,  C.  J.,  in 
Kramer  v.  Arthurs,  7  Barr  165.  It  was,  however,  flatly  denied 
by  the  court  in  Bellas  v.  McCarty,  10  Watts  13,  and  even  Judge 
Kennedy,  though  dissenting  from  the  judgment,  concurred  in 
opinion  with  the  other  members  of  the  court  that  protection 
against  prior  equities,  of  which  there  has  been  no  notice,  is 
extended  alike  to  the  purchasers  of  equitable  and  legal  titles. 
Indeed  it  is  difficult  to  see  how  the  opposite  doctrine,  broadly 
stated  as  it  was  by  Judge  Gibson,  can  be  reconciled  with  the 
recording  acts. 

We  do  not  think  it  necessary,  however,  to  prosecute  this  inquiry 
further,  for,  in  our  opinion,  the  article  of  July  31st  1854  was 
constructive  notice  to  Harlan  of  the  assignment  of  Morrison  to 
Baird,  if  it  be  conceded  that  notice  was  necessary.  It  referred 
directly  to  it,  and  spoke  of  its  having  been  made.  And  Harlan 
was  bound  to  know  of  that  article,  for  it  was  in  fact  Morrison's 
only  title,  and  Morrison  was  in  possession  of  the  land  at  the  time 
of  the  sale.  In  searching  at  the  recorder's  office,  the  purchaser 
must  have  looked  for  the  title  of  the  person  in  possession  as  well 
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as  for  that  of  the  debtor.     There  was  therefore  no  error  in  the 
matter  complained  of  in  the  6th,  7th,  and  8th  assignments. 

Nor  do  we  find  any  in  the  9th.  .  If  the  assignment  of  February 
12th  1852  was  but  a  security  for  the  repayment  of  money  ad- 
vanced by  Baird  to  Morrison,  it  does  not  necessarily  follow  that 
it  would  be  postponed  to  the  judgment  of  Harlan,  and  that  the 
plaintiff  would  have  no  right  to  recover,  though  it  might  affect 
the  nature  of  the  recovery. 

All  that  is  complained  of  in  the  10th  assignment  of  error  has 
been  sufficiently  noticed  already. 

In  regard  to  the  11th,  we  need  only  say  that  the  plea  offered 
in  evidence  neither  tended  to  prove  that  Marsh  was  in  possession 
of  the  land  under  Morrison,  nor  did  it  contradict  the  testimony 
of  Samuel  Baird.  It  only  traversed  any  joint  contract,  and  it 
was  therefore  properly  rejected. 

The  case  must,  however,  go  back  to  another  trial  for  the  error 
which  we  have  indicated. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


James  G.  McLean  et  al,  Trustees  of  Associate 
Congregation  of  Shenango,  vei^sus  Thomas  M. 
Wade,  Executor  of  Quinton  McKinley,  deceased. 

^'Relifjious'or  Cliaritahle  Uses,"  m  the  Act  of  April  2Qth  1858,  §  11, 
relative  to  Bequests  and  Devises  to  Corporations^  <fco.,  construed, 

A  legacy  to  a  religious  society  is  a  religious  and  also  a  charitable  u<«e, 
under  the  Act  26th  April  1855,  and  is  therefore  void,  where  the  will  was 
executed  but  three  days  before  the  testator  died,  because  within  the  provisions 
of  the  11th  and  15th  sections  of  that  act,  which  prohibit  any  such  bequest, 
unless  the  will  had  been  executed  at  least  one  calendar  month  before  the 
decease  of  the  testator. 

Error  to  the  Common  Pleas  of  Crawford  county. 

This  was  an  action  of  debt  brought,  August  25th  1855,  by 
James  G.  McLean,  Robert  McConaghy,  and  James  H.  Wade, 
Trustees  of  the  Associate  Congregation  of  Shenango,  against 
Thomas  M.  Wade,  executor  of  Quinton  McKinley,  deceased,  in 
which  the  jury  found  the  following  special  verdict : — 

"  The  jury  in  this  case  say  that  the  testator,  Q.  McKinley, 
made  his  will  the  25th  August  1856,  in  and  by  which  he  be- 
queathed to  the  Associate  Congregation  of  Shenango  $200,  and 
between  that  day  and  the  28th  of  the  same  month  he  departed 
this  life.  On  this  latter  day  the  will  was  entered  of  probate  in 
the  register's  office  of  the  county.  The  plaintiffs,  who  are  the 
trustees  of  the  congregation,  before  the  beginning  of  this  suit 
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for  the  recovery  of  the  ?200,  demanded  the  same  of  the  exe- 
cutor, and  tendered  to  him  a  refunding  bond  in  due  form  and 
of  ample  amount,  but  he  refused  to  pay  the  same  or  any  part 
thereof.  The  jury  say  further  that  they  are  ignorant  of  the  law 
of  the  case,  and  refer  the  same  to  the  court  for  its  decision 
thereon  ;  and  if  the  law  is  in  favour  of  the  plaintiiTs,  they  then 
Bay  they  find  in  favour  of  the  plaintiffs  for  $200,  with  interest 
from  the  26th  August  1859,  but  if  it  be  with  defendant,  then 
they  say  for  the  defendant.*' 

On  the  7th  of  October  1861  the  court  below  entered  judg- 
ment in  favour  of  the  defendant  on  the  special  verdict  for  the 
following  reasons : — 

"  The  congregation  mentioned  in  the  will  is  a  religious  body, 
and  the  bequest  to  it  is  a  charity  for  a  religious  use  or  purpose, 
and  having  been  made  within  less  than  one  calendar  month  of 
the  testator's  death,  it  is,  in  consequence  of  the  Act  of  April  26th 
1855,  void  and  imperative.  Judgment  is  therefore  entered  in 
favour  of  the  defendant  on  the  special  finding  of  the  jury." 

Whereupon  the  plaintiffs  sued  out  this  writ,  assigning  for  error 
the  entry  of  judgment  in  favour  of  the  defendant,  and  the  refusal 
of  the  court  to  enter  judgment  for  the  plaintiffs. 

G.  Churchy  for  plaintiffs  in  error,  argued  that  the  bequest  to 
the  congregation  was  not  inoperative  by  reason  of  the  provisions 
of  the  Act  of  26th  April  1855,  §  11.  This  act,  being  restrictive 
of  a  common  and  natural  right,  cannot  be  extended  by  construc- 
tion beyond  the  letter :  Toml.  L.  Diet.  521.  General  expressions 
or  terms  will  be  restrained  in  particular  cases  when  such  is  appar- 
ently the  object,  and  the  language  will  allow  it :  Bank  v.  Fitz- 
simmons,  3  Binn.  356 ;  Porter's  Case,  1  Co.  Rep.  24.  The  ex- 
pression "in  trust  for  religious  and  charitable  uses"  had  received 
an  adjudicated  interpretation  or  construction,  and  therefore  the 
legislature  must  be  taken  to  have  intended  that  sense  only  ;  and 
it  is  a  superficial  view  of  the  case  to  hold  this  bequest  to  be  for 
a  religious  or  charitable  use  in  a  legal  sense.  See  Thompson  v. 
Pitcher,  6  Taunt.  359 ;  1  Eng.  C.  L.  Rep.  653 ;  1  Toml.  L.  Diet. 
818  ;  Brendle  v.  The  German  Reformed  Congregation  of  Jackson 
township,  9  Casey  415 ;  Griffith  v.  Cope,  5  Harris  96,  as  to  the 
distinction  between  gifts  from  motives  of  charity,  and  a  dedica- 
tion to  charitable  uses. 

This  is  a  bequest  of  an  absolute  and  not  of  a  qualified  interest 
or  property ;  without  any  intimation  of  any  restriction  touching 
the  power  to  control  or  dispose  of  it.  How,  then,  can  it  be  ad- 
judged a  "  bequest  in  trust  for  religious  or  charitable  uses  ?" 
The  statutory  prohibition  only  extends  to  bequests  of  qualified 
interests,  the  uses  of  which  are  restrained  by  the  testator  himself 
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within  the  prescribed  period  of  his  decease.  Only  express  trusts, 
created  by  will  or  deed,  are  intended ;  and  the  judgment  of  the 
court  below  was  more  like  legislation  than  judicial  construction. 
The  court  must  be  confined  to  the  facts  found  by  the  special 
verdict :  Steph.  on  Plead.  112  ;  Fenn  v.  Blanchard,  2  Yeates  543  ; 
Croussilhit  v.  Ball,  3  Yeates  375.  And  as  it  nowhere  appears  on 
the  record  that  the  legatee  is  a  religious  body,  nor  that  the  be- 
quest is  a  charity  for  a  religious  use  or  purpose.  The  court  below 
were  compelled  to  assume  these  facts  in  order  to  afford  any  ground 
for  their  judgment. 

Finney  and  Douglass^  for  defendant. — The  bequest  in  this  case 
is  to  a  religious  body ;  is  a  charitable  one,  and  was  made  within 
less  than  one  calendar  month  of  the  decease  of  the  testator,  whose 
will  is  attested  by  one  of  the  trustees  of  the  congregation  claim 
ing  the  money.  These  facts  are  admitted  by  the  plaintiffs,  or 
appear  on  record  in  the  case.  If  such  a  case  does  not  come 
under  the  provisions  of  the  Act  of  Assembly  of  April  26th  1855, 
in  relation  to  religious  societies,  it  would  be  hard  to  imagine  one 
that  would.  The  term  *' associate  congregation**  indicates  its 
religious  character  as  plainly  and  distinctly  as  it  would  be  with 
the  word  "religious"  prefixed  to  it.  All  lexicographers  define 
the  word  congregation  "as  an  assembly  of  persons  for  the  wor- 
ship of  God,  and  for  religious  instruction."  The  term  has  no 
other  appropriate  signification  in  our  language.  All  this  was 
distinctly  understood  and  discussed  upon  the  trial  below,  and  the 
words  "a  religious  body'*  omitted  in  the  special  verdict  to  avoid 
redundancy.  The  words  religious  societies  are  understood  to 
mean  congregations  for  religious  instruction :  Methodist  Church 
r.  Remington,  1  Watts  224.  In  the  case  of  Griflith  v.  Cope,  9 
Harris  96,  cited  by  the  plaintiffs,  the  present  chief  justice,  in 
delivering  the  opinion  of  the  court,  says  "  a  conveyance  of  land 
to  a  religious  society  implies  a  religious  use.**  That  such  socie- 
ties may  sell  their  land,  provided  they  appropriate  the  proceeds 
to  the  same  religious  uses.  The  case  of  Brendle  v.  The  German 
Reformed  Congregation,  9  Casey  415,  also  cited  by  the  plaintiffs, 
clearly  maintains  the  same  doctrine  of  religious  uses.  No  ex- 
tended construction  of  the  Act  of  Assembly  is  claimed,  but 
simply  that  the  law  be  fairly  and  rationally  interpreted  and 
applied.  No  "common  or  natural  right"  is  restricted  by  the 
Act  of  1855;  it  only  modifies  the  powers  and  privileges  granted 
by  former  Acts  of  Assembly,  and  regulates,  in  some  particulars, 
customs  and  practices  derived  from  other  nations.  It  is  enough 
that  the  testator  expresses  his  general  intention  to  establish  a 
charity  by  making  a  donation  to  any  object  or  association  deemed 
charitable :  Magill  v.  Brown,  Brightly 's  Rep.  347.  Where  money 
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is  given  by  will,  gift,  or  voluntary  contribution  to  an  association 
formed  for  general  and  public  usefulness,  it  is  a  charity,  and  will 
be  treated  as  such  by  the  courts :  Thomas  v.  Elmaker,  1  Pars. 
Eq.  Cases  98. 

The  opinion  of  the  court  was  delivered,  January  6th  18G2,  by 

Read,  J. — The  11th  section  of  the  act  relating  to  corporations 
and  to  estates,  held  for  corporate,  religious,  and  charitable  uses, 
passed  the  26th  April  1855,  is  a  copy  in  principle  of  the  statute 
of  9  Geo.  2,  chap.  36,  restraining  gifts  to  charitable  uses,  with 
certain  differences  arising  from  a  different  state  of  society.  In 
Pennsylvania  our  law  permits  property  to  pass  by  will  or  deed, 
whether  it  be  real  or  personal,  whilst  in  England  the  restraint  is 
confined  to  land,  which,  however,  can  only  be  conveyed  by  deed, 
and  no  case  comes  within  the  statute  unless  the  gift  be  for  a 
charitable  use. 

A  religious  purpose  is  a  charitable  purpose,  but  our  act  places 
the  question  beyond  all  doubt,  for  it  uses  both  terms,  "  religious 
or  charitable  uses.** 

The  legacy  in  this  case  is  to  a  religious  society,  called  in  the 
will  the  Associate  Congregation  of  Shenango,  and  is  clearly  for 
the  advancement  of  religion,  and  it  is  therefore  a  religious  use, 
and  also  a  charitable  use,  and  within  the  provisions  of  11th  and 
15th  sections,  which  prohibit  any  such  bequest,  unless  the  will 
had  been  executed  one  calendar  month  before  the  decease  of  the 
testator.  The  will  in  this  case  was  executed  only  three  days 
before  the  death  of  the  testator,  and  the  court  below  were  there- 
fore right  in  their  decision :  Price  v.  Maxwell,  4  Casey  23. 

Judgment  affirmed. 


I     41        269 

Kittaning  Academy  versus  Brown.  I  J2L_  ^21 

"  Public  Buildings,*'  in  Act  of  Assembly,  defined. — Acts  of  Assembit/ 
relative  to  the  Organization  of  Armstrong  County,  and  the  erection  of 
its  Public  Buildings,  construed, — Public  Rights  not  barred  by  Statute 
of  Limitations  or  lost  by  permi'ssiyc  Trespasses  or  Encroachments, 
nor  by  Possession  which  is  not  adverse, —  Counties  not  autliorized  to 
legislate. 

Under  Act  of  Assembly  organizing  the  county  of  A.,  trustees  were  appointed 
to  hold  title  to  the  necessary  ground  for  the  public  buildings,  and  by  a  subse- 
quent act,  were  empowered  to  accept  the  offer  of  a  citizen,  who  held  title 
under  proprietary  grant  of  1775,  to  give  the  county,  land  to  be  divided  into 
town  lots  and  held  for  the  benefit  of  donor  and  the  county  jointly,  and  also 
authorized  to  lay  out  a  convenient  lot  not  exceeding  two  acres  for  public  build- 
ings: the  sons  and  devisees  of  the  donor  afterwards  conveyed  a  two  acre  lot  to 
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the  trustees,  who  conveyed  to  the  county,  after  the  court-house  and  jail  had 
been  built  thereon.  Subsequently  in  1821,  the  legislature  incorporated  an 
academy,  and  enacted,  that  its  trustees  have  leave  to  build  it  on  any  of  the 
lots  reserved  for  the  use  of  the  public  buildinzs.  The  academy  was  then 
erected  on  the  two  acre  lot.  In  1851,  the  commissioners  of  the  county  were 
authorized  to  divide  the  two  acres  into  town  lots,  and  to  sell  and  apply  pro- 
ceeds to  the  erection  of  new  county  buildings  elsewhere.  Aft«r  the  safe,  the 
academy  brought  ejectment  against  the  purchaser  of  the  part  claimed  by  it, 
by  virtue  of  the  legislative  grant  of  182l,  and  under  the  Statute  of  Limita- 
tions.    Held : 

1.  That  an  academy  was  not  a  "public  building"  within  the  meaning  of 
the  original  Act  of  Assembly,  relating  to  the  incorporation  of  the  county,  and 
the  acceptance  of  the  land  given  for  the  erection  of  public  buildings ;  and, 
therefore,  the  two  acre  lot  was  never  held  upon  any  trust  for  an  academy. 

2.  That  the  Act  of  1821  was  but  a  mere  legislative  license  to  build  the 
academy  on  the  lot,  belonging  not  to  the  state  but  the  county,  and  subject  to 
the  paramount  trust  of  the  county  for  public  bnildiugs,  a  license  which  wag 
only  a  contract  for  quiet  enjoyment  during  the  pleasure  of  the  county,  and 
the  tenancy  of  the  academy  under  it  only  a  tenancy  at  will. 

3.  Counties  possess  no  legislative  powers,  and  are  only  quetsi  corporations. 

4.  That  title  could  not  be  claimed  by  the  academy  under  the  Statute  of 
Limitations,  for  public  rights  cannot  be  destroyed  by  long-continued  encroach- 
ments or  permissive  trespasses,  and  because  the  possession  was  not  adverse 
to,  but  under  and  according  to  the  title  of  the  county. 

Error  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  ejectment,  brought  by  "  The  Kittaning  Academy" 
against  J.  E.  Brown  and  others,  for  about  half  an  acre  of  land, 
in  the  borough  of  Kittaning,  Armstrong  county,  in  which  there 
was  a  verdict  and  judgment  for  defendants. 

All  the  material  facts  of  the  case,  as  also  the  matters  assigned 
for  error,  are  fully  stated  in  the  opinion  of  this  court. 

The  case  was  argued  by  Golden  ^  FuUton,  for  plaintiff,  and  by 
Boggs  and  Calhoun^  for  defendant. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
Woodward,  J. — The  county  of  Armstrong  was  organized  by 
Act  of  Assembly  of  12th  March  1800,  in  accordance  with  the 
usage  which  has  prevailed  in  Pennsylvania.  The  limits  and 
boundaries  of  the  county  were  prescribed — it  was  christened — 
the  seat  of  justice  was  directed  to  be  fixed  within  five  miles  of 
**  Old  Kittaning  Town,'*  and  trustees  were  appointed  to  receive 
and  hold  the  title  of  the  necessary  ground  for  the  public  build- 
ings. By  a  subsequent  Act  of  1803,  the  trustees  were  empow- 
ered to  accept  the  offer  of  James  Armstrong  of  one  hundred  and 
fifty  acres,  to  be  divided  into  town  lots,  and  sold  for  the  benefit 
of  the  county  and  of  the  donor,  in  equal  parts,  and  they  were 
authorized  also  to  lay  out  a  convenient  lot  or  lots,  not  exceeding 
two  acres,  whereon  the  public  buildings  were  to  be  erected.  All 
this  was  done.  Armstrong  held  title  from  the  Commonwealth, 
and  he  conveyed  the  two  acres  to  the  trustees,  in  pursuance  of 
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the  legislation  above  referred  to,  and  the  court-house  and  jail 
were  built  upon  them. 

In  1821,  the  legislature  incorporated  the  Kittaning  Academy, 
and  enacted  that  the  trustees  of  the  academy  "  have  leave  given 
them  to  cause  the  said  building  or  buildings  to  be  erected  on  any 
of  the  lots  reserved  for  the  use  of  the  public  buildings  in  said  town, 
if  they  shall  approve  of  the  situation,  and  judge  the  same  expe- 
dient." The  charter  of  the  academy  was  accepted,  and  a  build- 
ing was  erected  at  a  cost  of  J1130,  on  the  two  acres  reserved  for 
the  public  buildings  of  the  county. 

By  Act  of  Assembly  of  8th  April  1850,  the  commissioners  of 
Armstrong  county  were  authorized  to  divide  up  said  two  acres 
into  town  lots,  and  to  sell  them,  and  apply  the  proceeds  to  the 
erection  of  new  county  buildings  in  another  part  of  the  town. 
The  defendant  is  in  possession,  under  a  sale  made  by  the  county 
commissioners,  in  pursuance  of  that  Act  of  Assembly.  The 
academy  brought  this  action  of  ejectment  to  recover  half  an  acre 
of  the  ground  which  it  considers  necessary  for  its  purposes,  and 
which  it  claims,  first,  by  virtue  of  the  legislative  grant  of  1821, 
and,  secondly,  under  the  Statute  of  Limitations. 

As  to  the  first  ground  of  the  plaintiff's  claim.  Had  the  Act 
of  1821  been  what  it  was  not,  a  formal  grant  of  title  to  the 
academy,  it  is  difficult  to  see  upon  what  principle  it  could  be 
supported.  The  title  was  not  in  the  state.  The  proprietary 
patent  of  March  22d  1775  to  John  Armstrong  had  long  ago 
divested  it,  and  vested  it  in  those  under  whom  the  defendant 
claims.  John  Armstrong  devised  it  to  his  two  sons,  John  and 
James,  and  they  conveyed  it  to  the  trustees  of  the  county  for  the 
use  of  the  county.  The  Statute  of  Uses  would  have  executed 
this  trust  in  favour  of  the  county,  and  vested  the  legal  title  in 
them,  if  the  trustees  had  not  done  it  by  their  deed  of  November 
3d  1807.  But  from  that  date  the  county  was  clothed  with  a  full 
and  absolute  title  to  the  premises.  If  it  be  admitted  that  the 
Act  of  1803  had  impressed  the  condition  upon  the  title  that  it 
should  be  held  for  the  use  of  the  '^public  buildings"  of  the 
county,  these  must  be  construed  to  be  a  court-house,  the  neces- 
sary public  offices  for  the  conduct  of  the  business  of  county 
officers,  and  a  jail.  An  academy  is  not  a  public  building  within 
the  meaning  of  the  Act  of  Assembly.  The  legislature  had  in 
mind  those  buildings  which  are  ordinarily  used  in  conducting 
county  affairs.  Nothing  more.  Churches,  academies,  school- 
houses,  poor-houses,  and  the  like,  are  in  some  sense  public  build- 
ings, but  they  are  not  what  is  meant  by  legislative  language, 
when,  in  the  erection  of  new  counties,  "  public  buildings"  are 
provided  for,  because  they  are  not  indispensable  to  the  conduct 
of  the  ordinary  business  of  the  county.  This  title,  therefore, 
was  never  held  upon  any  trust  for  an  academy.     It  is  apparent 
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from  all  this  that  the  state  had  no  title  to  convey  to  the  academy. 
Nor  did  the  Act  of  1821  affect  to  confer  title  upon  the  academy. 
Its  terms,  as  already  quoted,  show  that  a  mere  legislative  license 
was  granted  to  build  on  the  lots  in  question.  Had  it  been  a 
license  from  the  legislature  to  build  on  ground  owned  by  the 
Commonwealth,  it  would  have  been  revocable  at  the  will  of  the 
legislature  before  the  expenditure  of  money  on  the  faith  of  it — 
not  afterwards,  perhaps,  without  a  provision  for  compensation. 
But  it  was  a  license  to  build  on  land  which  belonged  to  the 
county,  not  on  state  land.  What,  then,  was  the  effect  of  such  a 
license  ? 

If  counties  were  municipal  corporations,  they  would  have  the 
power  of  regulating  their  internal  police  by  what  the  old  Romans 
called  legeB  municipales.  But  they  lack  the  legislative  faculty, 
and  so  are  not,  strictly  speaking,  corporations.  Still  they  are 
quasi  corporations.  They  can  perform  many  of  the  functions  of 
proper  municipalities.  They  can  sue  and  be  sued,  can  purchase, 
hold,  and  alien  lands,  can  appoint  agents  to  execute  their  will, 
and  can  evidence  their  acts  by  a  common  seal.  But  because 
they  cannot  legislate,  everything  done  by  the  agents  of  a  county 
must  be  first  authorized  by  the  legislative  power  of  the  state. 
The  people  of  the  county  legislate  for  themselves  through  the 
general  representatives  at  Harrisburg.  This  accounts  for  the 
legislative  license  granted  in  1821  to  the  academy  to  build  on 
county  ground.  It  was  an  expression  of  the  will  of  the  county — 
was,  in  legal  effect,  a  license  by  the  county.  So,  again,  in  1851, 
when  the  legislature  authorized  the  commissioners  to  sell  the  lota 
and  erect  public  buildings  elsewhere,  we  are  to  regard  it  as  the 
will  of  the  people  of  the  county  expressed  through  their  only 
legislative  organ.  The  question  raised  by  the  plaintiff's  action 
is  whether  this  latter  act  violated  any  vested  rights  of  the 
academy  ?  This  must  depend  on  a  prior  question — whether  the 
Act  of  1821  conferred  any  rights  of  property  upon  the  academy  ? 
It  may  be  admitted  that  a  license  on  the  faith  of  which  the 
licensee  invests  money,  is  in  the  nature  of  a  contract,  but  then 
what  was  the  scope  of  the  contract  in  this  case  ?  Holding  the 
lots  as  the  county  did  for  the  purpose  of  supplying  the  people 
with  necessary  public  buildings,  the  academy  accepted  its  license 
necessarily  subject  to  that  paramount  trust.  The  trustees  of  the 
academy  were  bound  to  know  that  their  house  was  not  one  of  the 
*'  public  buildings"  of  the  county,  and  they  knew  also  that  if  they 
placed  it  on  ground  devoted  specifically  to  public  buildings,  the 
necessary  implication  of  the  license  or  contract  would  be  that 
they  must  quit  the  premises  whenever  they  should  be  wanted  for 
the  purposes  of  the  county's  public  buildings.  The  most  that 
can  be  made  out  of  the  license  is  that  it  was  a  contract  for  quiet 
enjoyment  during  the  pleasure  of  the  county.     There  is  nothing. 
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on  the  face  of  the  transaction  to  warrant  a  suspicion  even,  that 
the  county  intended  to  disable  itself  from  enlarging,  multi- 
plying, or  removing  its  public  buildings,  as  time  and  experience 
should  demand.  The  substance  of  the  transaction  may  be  ex- 
pressed in  language  like  this :  "  You  may  place  your  academy 
building  on  our  ground  if  you  choose — for  the  present  there  is 
room  enough  for  you  and  us ;  but  when  the  time  comes  for  us  to 
occupy  all  the  ground,  or  sell  it  for  the  purpose  of  enabling  us 
to  build  public  buildings  elsewhere,  you  must  take  yourselves  out 
of  possession,  for  we  have  neither  the  power  nor  the  disposition 
to  devote  the  ground  permanently  to  any  other  than  county  use." 
Acceding  to  these  terms,  the  academy  became  a  tenant  at  will. 
It  never  had  any  higher  right  of  possession.  Of  course  no  vested 
rights  were  violated  when  it  was  turned  out.  It  acquired  no 
rights  of  property  in  the  premises  by  virtue  of  the  various  Acts 
of  Assembly — none  were  divested  by  the  Act  of  1861. 

Still  less  reason  has  the  academy  to  claim  title  under  the 
Statute  of  Limitations,  for  in  the  first  place,  it  is  settled  law  that 
public  rights  are  not  destroyed  by  long-continued  encroachments 
or  permissive  trespasses :  Commonwealth  v.  McDonald,  16  S.  & 
R.  394 ;  Barter  v.  Commonwealth,  3  Penna.  Rep.  257 ;  Rung  v. 
Shoenberger,  2  Watts  23;  Susquehanna  County  v.  Deans,  9 
Casey  131.  And  in  the  next  place,  the  possession  here  was  not 
adverse  to,  but  under  and  according  to  the  title  of  the  county. 

On  neither  of  the  grounds  assumed  had  the  plaintiff  any  title 
that  would  support  the  action  of  ejectment,  and  the  ruling  of  the 
court  is  accordingly  aflSrmed. 

Judgment  aflSrmed. 


Parys  &  Co.'s  Appeal.  ^\ 

Prior  Executions,  tchen  and  for  what  Cause  postponed   to  subsequent 
Writs  of  Fieri  Facias. 

1.  Where  the  goods  of  a  merchant  levied  on  under  an  execation,  were  not 
removed,  nor  the  store  closed,  but  was  put  in  the  hands  of  a  clerk  at  the 
instance  of  plaintiffs'  attorney,  with  privilege  to  sell  as  usual  and  account 
for  the  proceeds  to  the  sheriff,  and  the  clerk,  with  defendant,  did  sell  goods 
up  to  tne  sheriff's  sale,  keening  no  account  of  goods  sold  but  only  of  the 
amount  of  money  alleged  to  have  been  taken  on  sales,  the  execution  will  be 
poetponed  to  one  subsequently  issued,  though  the  levy  in  the  first  execution 
was  not  for  security  only  and  there  was  no  unnecessary  delay  in  executing  it. 

2.  It  is  in  contravention  of  the  law  to  permit  the  possession  and  control  of 
the  property  of  a  defendant  in  an  execution  to  remain  after  levy  as  before, 
or  to  sell  at  private  sale,  it  being  not  only  fraud  in  fact  but  fraud  in  law; 
and  if  done  in  pursuance  of  arrangements  made  by  the  execution-creditor, 
he  will  be  postponed  to  a  junior  execution. 

&Wr.— 18 
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Certiorari  to  the  Common  Pleas  of  Lawrence  county. 
This  was  an  appeal  by  Parys  &  Co.,  from  the  decree  of  the 
court  distributing  the  proceeds  of  the  sheriff's  sale  of  the  per- 
sonal property  of  David  Winternitz. 

The  material  facts  of  the  case,  as  reported  by  the  auditor, 
were  as  follows : — 

In  the  year  1865,  Winternitz  and  his  wife  lived  in  Clearfield, 
Pa.,  and  during  that  year  he  became  insolvent,  and  they  re- 
moved. They  went  first  to  New  Brighton,  and  after  remaining 
there  for  some  time,  they  removed  to  New  Castle.  When  they  left 
Clearfield  they  had  no  capital  or  means  so  far  as  the  testimony 
discloses,  except  what  was  obtained  in  the  following  manner :  Win- 
ternitz had  contracted  to  buy  a  house  and  two  lots  in  Clearfield, 
paid  a  part  of  the  purchase- money,  and  then  his  interest  in  the 
premises  was  levied  upon  and  sold,  and  bought  by  Regina  Adler, 
his  mother-in-law,  who  was  residing  in  his  family.  Shortly  after 
this,  Mrs.  Winternitz  borrowed  of  one  Porter  $390,  who,  to 
secure  himself,  took  a  judgment  for  $400  against  Regina  Adler. 
Mrs.  Adler  subsequently  conveyed  the  house  and  two  lots  to  her 
daughter,  Mrs.  Winternitz,  who  has  since  paid  the  Porter  judg- 
ment; $100  of  the  money  having  been  delivered  by  David  Win- 
ternitz to  Porter,  but  receipted  to  his,  Winternitz's,  wife. 

On  the  16th  day  of  January  1860,  Mrs.  Elizabeth  Winter- 
nitz, in  pursuance  of  the  6th  section  of  the  Act  of  11th  April 
1848,  relating  to  married  women,  gave  her  written  consent  under 
her  hand  and  seal,  to  her  husband,  David  Winternitz,  to  make 
and  deliver  a  judgment  note  or  bond  to  G.  Parys  &  Co.,  for  the 
sum  of  $852.81,  for  the  use  of  certain  parties  therein  named. 
She  further  agreed  and  declared  that  in  case  an  execution  should 
issue  thereon,  the  same  might  be  levied  of  her  separate  estate. 
This  instrument  she  duly  acknowledged  before  the  Hon.  Samuel 
VanHorn,  an  associate  judge  of  said  court,  to  be  her  act  and 
deed,  and  that  the  same  was  made  without  any  coercion  of  her 
husband.  On  the  same  day  David  Winternitz  gave  his  bond  to 
G.  Parys  &  Co.,  with  warrant  of  attorney  annexed,  in  the  penal 
sum  of  $1705.62,  conditioned  for  the  payment  of  $852.81,  to 
the  parties  therein  named,  and  in  pursuance  of  his  wife's  consent, 
bound  her  separate  estate  and  property.  Parys  &  Co.,  on  the 
same  day,  entered  judgment  against  David  Winternitz,  issued  a 
fi,  fa.^  levied  on  three  small  frame  buildings,  leasehold,  interests, 
and  the  goods  and  merchandise  contained  in  the  store  of  the  de- 
fendant, of  which  he  made  an  inventory,  and  attached  it  to  the 
writ ;  all  of  which  were  sold  by  the  sheriff  on  the  24th  of  the 
same  month.  On  the  day  of  sale,  the  buildings  were  all  put  up 
together,  and  sold  in  the  lump  to  Mr.  Morris,  although  some  one 
present  requested  that  they  should  be  sold  separately.  The 
goods  in  the  store,  the  greater  proportion  of  which  were  pur- 


Digitized  by  VjOOQ  IC 


1861.]  OF  PENNSYLVANIA.  275 

[Parys  <k  Co.'s  Appeal.] 

chased  by  Mr.  Morris,  were  sold  principally  by  retail,  and  for  a 
fair  price. 

When  the  sheriflF  made  the  levy,  he  did  not  remove  the  goods 
or  close  the  store ;  but  at  the  instance  of  Mr.  Morris,  attorney 
for  plaintiffs,  put  it  under  the  charge  of  John  Bostwick,  with 
directions  to  keep  an  account  of  the  goods  sold,  and  money  made. 
Bostwick  was  on  very  intimate  terms  with  Winternitz,  and  for 
near  two  years  previous  to  the  sale  had  spent  a  great  deal,  per- 
haps the  principal  part  of  his  time,  in  and  about  his  store.  For 
a  few  months  previous  to  the  levy  he  had  been  to  Pittsburgh, 
but  returned  in  the  beginning  of  January  1860.  Mrs.  Winter- 
nitz had  also  been  to  Pittsburgh,  the  residence  of  G.  Parys  & 
Co.,  for  a  few  days,  and  returned  about  the  same  time.  Bost- 
wick kept  no  account  of  the  goods  he  sold,  but  reported  to  the 
sheriff  the  amount  of  money  which  he  alleged  had  been  taken 
in.  After  the  levy,  and  up  to  the  morning  of  the  sale,  Winter- 
nitz and  wife  remained  in  the  store,  buying,  and  selling,  and 
doing  business  as  they  had  always  done ;  and  at  the  date  of 
the  report  continued  in  the  possession  of  the  store,  Bost- 
wick having  returned  to  Pittsburgh  some  time  after  the  sale. 
Between  the  day  of  the  levy  and  the  day  of  the  sale,  there  seemed 
to  be  no  difference  in  the  manner  of  carrying  on  the  business, 
other  than  that  Bostwick  appeared  to  be  a  little  more  active  in 
the  management  of  the  business  than  before.  Winternitz  and 
wife  were  both  present  at  the  sale,  and  while  the  sheriff  was  cry- 
ing the  goods  they  sold  some  trifling  articles  privately.  They 
alse  instructed  Isaac  Phillips,  who,  as  an  experienced  mer- 
chant, had  been  employed  by  Mr.  Morris  to  buy  the  goods  for 
6.  Parys  &  Co.,  when  to  bid  higher,  and  when  he  had  bid 
enough ;  though  Mr.  Phillips  says  that  he  was  not  influenced  by 
these  instructions,  but  pursued  his  own  judgment.  Mrs.  Winter- 
nitz always  claimed  to  be  the  owner  of  the  store  in  New  Castle, 
and  the  business  was  carried  on  in  her  name. 

On  the  evening  of  the  23d  of  January,  the  day  previous  to  the 
sale,  an  al  test.  fi.  fa,,  issued  by  Bunn  &  Raiguel  from  the  Com- 
mon Pleas  of  Clearfield  county,  against  David  Winternitz,  was 
placed  in  the  hands  of  the  sheriff  by  Mr.  Craig,  attorney  for 
the  plaintiffs  in  the  writ,  with  directions  to  levy  upon  and  sell 
the  same  property,  which  the  next  day  was  sold  upon  the  writ 
of  G.  Parys  &  Co.  Prior  to  this,  however,  two  writs  of  test.  fi. 
fa.  had  been  issued  by  the  same  plaintiffs,  from  the  same  place, 
and  against  the  same  defendant ;  but  the  officer  having  neglected 
to  aflSx  the  seal  of  the  court  to  the  writs,  they  were  sent  back  to 
Clearfield.  After  the  defect  had  been  remedied,  they  were  again 
forwarded  and  put  into  the  hands  of  the  sheriff,  but  he  refused 
to  make  a  levy,  alleging  that  Mrs.  Winternitz  claimed  to  own 
the  store,  and  he  would  get  into  trouble  unless  he  was  indemni- 


Digitized  by  VjOOQ  IC 


276  SUPREME  COURT  IPiUibuvQh 

[Parys  &  Co/s  Appeal.] 

fied.  The  indemnifying  bond  of  Bunn  &  Raiguel  was  then  pro- 
cured and  offered  to  him ;  but  after  keeping  it  a  few  days,  he 
refused  to  accept  it,  demanding  that  a  freeholder  of  Lawrence 
county  should  be  procured  to  sign  the  bond.  It  then  wanted  but 
a  few  days  of  the  return  day  of  the  writs,  and  they  were  not 
served.  The  al.  test,  fi.  fa.  was  then  issued,  and  John  Euwer,  of 
Lawrence  county,  went  on  the  bond  of  indemnity  with  Bunn  & 
Raiguel,  and  the  writ  was  placed  in  the  hands  of  the  sheriff,  as 
.  before  stated,  on  the  evening  of  the  23d  of  January,  and  levied 
on  the  following  day,  subject  to  the  Ji.  fa.  of  G.  Parys  &  Co. 

The  proceeds  of  sale  were  ruled  into  court,  and  J.  P.  Blair, 
Esq.,  appointed  auditor  to  distribute  the  money.  The  claimants 
were  Parys  &  Co.  and  Bunn  &  Raiguel.  Under  the  facts  above 
stated,  the  auditor  distributed  the  net  proceeds  of  sale  to  Parys. 
&  Co. 

To  this  report  exceptions  were  filed  for  Bunn  &  Raiguel.  The 
court  below,  on  argument,  set  aside  that  part  of  the  auditor's 
report  which  excluded  the  claim  of  Bunn  &  Raiguel,  and  decreed 
that  so  much  of  the  fund  as  was  required  to  pay  their  debt,  with 
interest  and  costs,  should  be  paid  to  them.  From  which  decree 
Parys  &  Co.  appealed  to  this  court. 

Taylor  ^  MorriSy  for  appellants,  argued  that,  as  there  was  no 
intention  on  the  part  of  appellants  to  issue  their  execution  for 
the  purpose  of  a  lien,  there  was  no  reason  why  it  should  be  post- 
poned :  Brown's  Appeal,  2  Casey  490. 

That  leaving  the  goods  even  in  possession  of  the  defendant 
was  not  fraudulent  in  law  as  against  subsequent  execution-cre- 
ditors :  Eberle  v.  Mayer,  1  Rawle  366.  K  they  were  within  the 
control  of  the  oflScer,  without  actual  possession,  it  is  suflScient : 
Wood  V.  Vanarsdale,  3  Rawle  406 ;  Schuylkill  County's  Appeal, 
5  Casey  358.  The  advertisement  of  sheriff,  the  change  in  the 
control  of  the  store,  and  the  closing  of  the  store  before  the  levy 
for  Bunn  &  Raiguel,  were  notice  to  all  concerned.  An  execu- 
tion is  not  postponed  unless  for  fraud:  Howell  v.  Aiken,  2 
Rawle  286.  Bunn  &  Raiguel  were  not  in  position  to  claim 
anything  until  January  24th  1860,  at  which  time  the  sheriff  was 
converting  the  goods  after  due  notice. 

L.  L.  McGuffifiy  for  appellees,  argued  that  this  case  was  pre- 
cisely within  the  ruling  of  Bingham  v.  Young,  10  Barr  895; 
Keyser's  Appeal,  1  Harris  419 ;  Truitt,  Brothers  v.  Ludwig,  1 
Casey  145 ;  and  that  when  an  execution-creditor  procures  a  spe- 
*  cial  deputy  to  be  appointed,  and  the  goods  levied  on  are  sold  by 
.him  and  the  defendant  at  private  sale  until  other  executions  are 
left  with  the  sheriff,  the  prior  execution  is  postponed. 
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The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Thompson,  J. — This  is  an  appeal  from  a  decree  distributing 
the  proceeds  of  a  sheriff's  sale  of  personal  property.  The  ap- 
pellants' execution  was  first  issued ;  but  it  was  claimed  that  it 
was  postponed  to  a  subsequent  execution,  because,  as  the  auditor 
found,  the  goods  were  never  removed,  or  the  store  closed ;  but, 
at  the  instance  of  the  plaintiflF's  attorney,  the  store  was  put  in 
charge  of  one  Bostwick,  who  had  been  there,  as  the  auditor  says, 
"  as  a  loafer  and  clerk"  for  the  past  two  years,  with  a  privilege 
to  sell  as  usual  and  account  to  the  sheriff  for  the  money  receivod. 
It  appears,  also,  by  the  auditor's  report,  that  he  accordingly  took 
possession,  and  that  he  and  the  defendants  in  the  execution  sold 
goods  up  to,  and  on  the  day  of  the  sheriff's  sale — that  there  wa^^ 
no  perceptible  difference  in  the  manner  of  conducting  the  busi- 
ness of  the  store  before  and  after  the  levy,  and  that  no  account 
of  the  goods  sold  was  kept,  but  only  the  amount  of  money 
alleged  to  have  been  taken  on  sales,  reported  to  the  sheriff. 

The  question  of  postponement  arises  out  of  these  facts  alone, 
for  there  was  no  proof  or  allegation  that  the  levy  was  merely 
for  security,  nor  was  there  any  unnecessary  delay  in  executing 
the  writ,  as  the  facts  show,  and  no  order  to  delay  it.  The  sale 
took  place  in  eight  days  after  the  levy. 

The  court  below  held  the  appellants'  execution  postponed  in 
favour  of  the  appellees,  which  came  to  the  sheriff's  hands  the 
day  before  the  sale.  I  was  inclined  to  doubt  the  propriety  of 
this  on  the  argument,  but  an  examination  of  recent  authorities 
has  dispelled  these  doubts.  Bingham  v.  Young,  10  Barr  395, 
was  ruled  mainly  on  facts  like  those  found  in  this  case,  and  there 
the  execution  of  the  party  permitting  such  an  arrangement  was 
postponed.  So  in  Keyser's  Appeal,  1  Harris  409,  the  same 
doctrine  was  held ;  and  again  in  Truitt  Brothers  &  Co.  v,  Lud- 
wick,  1  Casey  145.  There  were  other  elements  sufficient  in  the 
last-named  case,  in  my  opinion,  to  have  worked  a  postponement 
of  the  execution,  but  leaving  the  goods  with  the  defendant  in  the 
execution,  and  allowing  him  to  sell  as  before  the  levy,  was 
regarded  as  material.  Goods  levied  on  should,  in  a  reasonable 
time  thereafter,  be  taken  possession  of  by  the  officer  of  the  law, 
in  such  a  manner  as  to  apprise  everybody  that  they  have  been 
taken  in  execution :  Hood  v.  Vanarsdale,  3  Rawle  401.  So  aUo 
does  the  law  require  the  sale  of  property  so  taken  to  be  mad«i 
publicly  after  public  notice  given  :  Act  of  16th  June  1836,  §  42. 
Possession  and  control  remaining  after  levy  as  before,  and  pri- 
vate sales  are  both  in  contravention  of  the  law,  and  when  tlioy 
result  from  arrangements  made  by  the  execution-creditor,  ho 
will  be  postponed  to  a  junior  execution.  Such  arrangements  are 
so  evidently  for  the  benefit  of  the  debtor,  rather  than  a  moans 
of  collecting  the  debt  according  to  law  and  the  exigence  of  the 
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writ,  and  they  present  such  strong  temptation  to  do  wrong,  not 
only  in  making  sales,  but  to  carry  off  and  conceal  the  property, 
that  the  law  forbids  them  altogether,  not  alone  for  fraud  in  fact, 
but  as  being  a  fraud  in  law.  We  think  the  facts  found  by  the 
auditor  bring  this  case  within  the  rule,  and  that  the  decree  of 
the  court  below  must  be  affirmed. 

Decree  affirmed,  at  the  costs  of  the  appellants. 


The  Commonwealth  ex  rel.  Reinboth  versus  The 
Councils  of  Pittsburgh. 

Municipal  Subscription  to  Railroad  Companies^  how  affected  hy  subsequent 
Alteration  of  Charter, — Power  of  Municipal  Corporation  to  subscribe 
for  Stock, 

By  Act  of  Assembly  of  April  4th  1837,  the  Pittsburgh,  Kittaning  and 
Warren  Railroad  Co.  was  incorporated,  and  under  it,  any  incorporated  com- 
pany, city,  or  borough  had  authority  to  subscribe  for  the  stock  "as  fully  as 
any  individual:''  the  charter  was  to  be  null  and  void  if  the  road  was  not  com- 
menced within  five  and  completed  within  ten  years  from  the  passage  of  the 
net.  Before  the  expiration  ot  that  time,  the  supplement  of  16th  March  1847 
was  passed,  extending  time  for  commencing  until  1st  June  1852,  and  for  com- 
pletion until  Ist  June  1862.  By  supplement  April  15th  1851,  the  time  for 
commencing  was  extended  to  June  1st  1855,  and  for  completion  until  June  Ist 
1865.  By  another  supplement,  14th  April  1852,  the  name  of  the  road  was 
changed  to  The  Allegheny  Valley  Railroad  Co.,  certain  counties  were  author- 
ized to  subscribe,  the  counties  and  cities  subscribing  to  pay  by  transfer  of 
stocks  held  in  other  companies,  and  removing  the  disability  of  the  acts  limit- 
ing the  corporate  debt  of  the  cities  of  Pittsburgh  and  Allegheny,  so  that 
neither  city  should  be  prevented  from  subscribing.  The  city  of  Pittsburgh, 
by  ordinance  of  May  7th  1852,  subscribed  for  8000  shares,  and  issued  bonds 
for  payment  of  subscriptions.  On  application  by  a  bondholder  for  mandamus 
to  compel  the  payment  of  interest,  Ac,  an  answer  was  filed  denying  the  right 
of  the  city  to  subscribe,  or  to  issue  bonds  in  payment  of  subscription.   Held: 

1.  That  the  right  to  subscribe  under  the  Act  of  1837  did  not  expire  in  con- 
sequence of  the  failure  to  commence  and  complete  the  road  within  the  time 
mentioned  in  the  act,  for  it  was  in  the  power  of  the  legislature  to  waive  the 
right  of  the  state  to  resume  the  privilege  offered,  which  was  done  by  the 
supplements  of  1847  and  1851,  extending  the  time  within  which  a  company 
might  be  formed  to  accept  the  franchises  offered  in  the  original  charter,  which 
was  never  withdrawn,  "and  after  acceptance  by  the  company  had  not  been 
lost  by  non-user. 

2.  That  the  change  by  the  legislature  of  the  name  of  the  railroad  company 
did  not  affect  its  identity,  for  no  other  company  was  ever  organized  under  the 
original  act ;  nor,  when  the  Act  of  1852  relieved  the  company  from  tlie  duty 
of  fixing  the  termini  of  their  road  at  certain  points  named  in  the  original  act, 
could  a  subscription  made  afterwards  be  invalidated  because  the  termini  had 
been  changed. 

3.  The  power  to  subscribe  gave  the  power  to  create  a  debt  and  to  give  an 
evidence  of  it.  The  city  was  to  subscribe  **as  fully  as  an  individual,"  and 
as  an  individual,  by  agreement  with  the  company,  could  have  given  his  bond 
fur  his  subscription,  so  could  the  city. 

4.  A  municipal  corporation  may  give  its  bond  for  a  legal  and  authorised 
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debt,  under  its  general  corporate  powers ;  the  power  to  execute  and  issue 
iKinds,  &c.,  belongs  to  all  corporations,  and  is  inseparable  from  their  existence ; 
it  is  for  this  they  hold  a  common  seal. 

5.  Though  grants  to  corporations  are  to  be  strictly  construed  in  favour  of 
the  public,  this  is  a  rule  to  be  invoked  in  seeking  what  has  been  given — it  is 
a  reason  for  holding  that  an  authority  has  not  been  conferred  upon  a  corpora- 
tion, if  the  words  of  the  grant  are  not  clear  and  unambiguous;  but  not  for 
stripping  a  power  given  of  its  natural  and  usual  incidents. 

6.  A  municipal  bond  fur  the  stock  of  a  railroad  company,  if  invalid,  is  so, 
not  because  the  municipal  corporation  has  no  power  to  issue  bonds,  but 
because  such  a  subscription  is  outside  of  the  power  of  the  corporation :  but 
when  the  legislature  has  authorized  the  subscription,  it  becomes  a  debt  like  any 
other,  and  may  be  secured  and  evidenced  in  the  same  way ;  consequently  the 
city  had  power  to  make  the  subscription  to  the  stock  of  the  railroad  company, 
and  the  bonds  were  lawfully  issued. 

7.  Thomas  r.  The  Commissitmers,  8  Casey  218,  Hamilton  r.  The  Councils, 
10  Id.  496,  Armstrong  v.  Commissioners,  1  Wright  277,  and  Middleton  t?. 
Same,  1  Id.  237,  affirmed,  as  expressing  the  present  opinions  of  the  court  on 
all  points  therein  raised  and  decided. 

Mandamus  to  the  Common  Council  of  the  City  of  Pittsburgh, 

This  was  an  alternative  mandamus  issued  out  of  the  Supreme 
Court,  on  the  relation  of  J.  D.  Reinboth. 

The  writ  recited,  inter  alia,  the  incorporation  and  organization 
of  the  Pittsburgh,  Kittaning  and  Warren  Railroad  Company, 
which  name  was  subsequently  changed  by  Act  of  Assembly  to 
that  of  "The  Allegheny  Valley  Railroad  Company." 

That,  in  pursuance  of  certain  Acts  of  Assembly,  and  of  an 
ordinance  of  the  said  councils,  the  City  of  Pittsburgh  subscribed 
eight  thousand  shares  to  the  capital  stock  of  the  said  company, 
and  that  certificates  of  loan  or  bonds  of  the  city  having  coupons 
attached  in  the  gross  amount  of  ?400,000,  and  in  amounts  of 
31000  respectively,  dated  the  2d  day  of  May  1853,  duly  signed 
by  the  mayor,  countersigned  by  the  treasurer,  and  sealed  with 
the  corporate  seal  of  the  city,  were  issued  in  payment  of  such 
subscription. 

That  J.  D.  Reinboth,  as  trustee  of  Emily  M.  Henson,  pur- 
chased and  is  possessed  of  seven  of  said  certificates  of  loan 
representing  $7000,  which  on  their  face  respectively  set  forth 
that  the  faith,  credit,  and  property  of  the  city  of  Pittsburgh 
were  pledged  for  the  payment  of  the  principal  and  interest 
thereof. 

That  a  large  amount  of  interest  on  said  certificates  is  and  has 
been  for  some  time  past  due  and  payable,  but  that  the  city  had 
neglected  and  refused  to  pay  the  interest  due,  or  make  provision 
for  the  payment  thereof,  by  the  assessment  and  collection,  or 
otherwise,  &c.,  &c.,  and  praying  for  a  mandamuHy  commanding 
the  councils  forthwith  to  make  ample  provision  for  the  payment 
of  the  same,  &c.,  &c. 

To  which  the  respondents  filed  a  plea  and  return  similar  to 
those  filed  in  the  cases  reported  in  8  Casey  218,  10  Id.  496,  and 
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1  Wright  237,  277,  with  some  additional  matter  of  defence  not 
adjudicated  in  the  cases  above  referred  to,  all  which  are  fully 
stated  in  the  opinion  of  this  court. 

The  case  was  argued  by  George  Sarding^  Eli  K.  Price^  and 
Wm,  M,  Meredith^  for  the  relator,  and  by  Barton^  WilliamSy  and 
Howardy  for  respondents. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 

Strong,  J. — Nearly  everything  contained  in  the  plea  and 
return  to  the  alternative  writ,  has  been  considered  and  adjudged 
insuflScient  in  similar  cases  heretofore  decided :  Commonwealth 
ex  rel.  Thomas  v.  The  Commissioners  of  Allegheny  County, 
8  Casey  218;  The  Commonwealth  ex  rel,  Hamilton  v.  The  Select 
and  Common  Councils  of  Pittsburgh,  10  Id.  496;  The  Common- 
wealth ex  reh  Armstrong  v.  The  Commissioners  of  Allegheny 
County,  1  Wright  277,  and  Commonwealth  ex  rel.  Middleton  v. 
Same,  1  Id.  237.  We  shall  not  travel  over  the  ground  more 
than  once  trodden.  Referring  to  those  cases  as  expressing  our 
present  opinions  upon  all  the  questions  then  considered  and 
again  raised  by  this  return,  we  shall  notice  only  those  which 
have  not  been  heretofore  adjudicated. 

The  return  denies  that  any  authority  was  ever  given  to  the 
city  of  Pittsburgh  to  subscribe  to  the  capital  stock  of  the  Alle- 
gheny Valley  Railroad  Company,  or  to  issue  bonds  in  payment 
of  a  subscription,  or  to  secure  its  payment.  The  passage  of 
Acts  of  Assembly,  Which  the  relator  claims  to  have  conferred  a 
power  to  subscribe,  is  admitted,  but  it  is  insisted  that  they  did 
not  confer  any  such  power.  This  portion  of  the  return  therefore 
presents  a  mere  question  of  law,  to  be  determined  by  an  exami- 
nation of  the  statutes. 

By  an  Act  of  Assembly  passed  on  the  4th  day  of  April  1837, 
the  governor  was  empowered  to  incorporate  a  company  by  the 
name,  style,  and  title  of  "  The  Pittsburgh,  Kittaning,  and  War- 
ren Railroad  Company,"  with  power  to  construct  a  railroad 
from  the  Allegheny  river,  at  the  borough  of  Franklin,  to  the 
Ohio  river  at  or  near  the  borough  of  Beaver,  By  the  second 
section  of  the  act  it  was  enacted,  that  any  incorporated  company, 
city,  or  borough,  should  have  authority  to  subscribe  to  the  stock 
"as  fully  as  any  individual.**  The  seventeenth  section  enacted, 
that  if  the  company  should  not  proceed  to  carry  on  the  work 
within  five  years  from  the  passage  of  the  act,  and  complete  the 
same  within  ten  years,  the  charter  should  become  null  and  void, 
except  so  far  as  it  compelled  the  company  to  make  reparation 
for  damages.  On  the  16th  of  March  1847,  before  the  ten  years 
had  expired,  a  supplement  was  passed,  extending  the  time  for 
commencing  the  road  until  the  1st  day  of  June  1852,  and  the 
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time  for  its  completion  until  the  Ist  day  of  June  1862,  and 
authorizing  the  company  to  extend  their  road  from  Warren  to 
the  New  York  state  line.  By  another  supplement  passed  April 
15th  1851,  the  time  for  commencing  was  extended  to  June  Ist 
1855,  and  for  the  completion  until  June  1st  1865,  and  the  com- 
pany was  authorized  to  build  a  railroad  from  Pittsburgh  to 
Kittaning,  and  thence  to  the  New  York  state  line.  The  twenty- 
first  section  of  the  original  enactment  was  also  repealed,  the 
section  which  named  Beaver,  or  its  neighbourhood,  as  a  terminus. 
Yet  another  supplement  was  passed  on  the  14th  of  April  1852, 
changing  the  name  of  the  corporation  to  "  The  Allegheny  Valley 
Railroad  Company,"  and  authorizing  certain  counties  to  sub- 
scribe to  the  stock,  without  directing  the  mode  of  payment,  but 
providing  that,  whenever  bonds  should  be  given  in  payment, 
they  should  not  be  sold  for  less  than  par,  and  should  not  be 
subject  to  taxation  till  the  clear  profits  oi  the  road  shall  amount 
to  six  per  cent,  upon  its  cost.  The  fourth  section  declared,  that 
it  should  be  lawful  for  the  several  counties  and  cities  subscribing, 
to  pay,  if  agreed  upon  by  the  parties,  by  the  transfer  of  stocks 
held  by  them  in  other  companies.  And  the  sixth  section  enacted, 
that  the  several  Acts  of  Assembly,  limiting  the  corporate  debts 
of  the  cities  of  Pittsburgh  and  Allegheny,  should  not  prevent 
either  of  the  said  cities  from  subscribing  to  the  stock  of  the  Alle- 
gheny Valley  Railroad  Company.  Such  has  been  the  legisla- 
tion. 

In  pursuance  of  these  Acts  of  Assembly,  and  of  an  ordinance 
of  the  Select  and  Common  Councils,  passed  May  7th  1852,  the 
city  of  Pittsburgh  subscribed  for  eight  thousand  shares  of  the 
capital  stock  of  the  company,  and  issued  its  bonds  in  payment 
of  the  subscription. 

The  respondents  now  contend  that  this  subscription  was  un- 
authorized, because,  as  they  say,  the  right  to  subscribe,  given  by 
the  Act  of  1837,  had  expired  in  consequence  of  the  failure  to 
commence  and  complete  the  railroad  within  the  time  limited  by 
the  act.  When  it  was  passed,  there  was  no  company  in  existence. 
The  act  was  but  the  offer  of  certain  privileges  to  any  who  might 
accept  them  on  the  proposed  conditions.  Had  it  contained  no 
provision  that  it  should  be  null  and  void,  if  the  work  should  not 
be  commenced  and  completed  within  the  defined  period,  the  right 
to  subscribe,  given  by  it,  would  have  been  of  indefinite  duration, 
certainly  it  would  have  lasted  as  long  as  the  charter.  With  no 
propriety  can  it  be  said,  that  while  the  franchise  tendered  to  the 
company  remained,  the  right  to  make  and  receive  the  city  sub- 
scription did  not  continue.  But  the  tender  of  the  franchise  was 
never  withdrawn,  and  after  it  had  been  accepted,  it  was  never 
abandoned  or  lost  by  non-user.  It  was  quite  in  the  power  of  the 
legislature  to  waive  any  right  reserved  to  the  state  to  resume 
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the  privileges  offered,  or  to  withdraw  the  tender,  and  they  did 
waive  it  before  the  privileges  had  been  lost.  By  the  supplements 
of  1847  and  1851,  they  extended  the  time  within  which  a  com- 
pany might  be  formed  and  accept  the  franchises  offered.  These 
supplements,  as  well  as  that  of  1852,  are  a  part  of  the  original 
charter,  to  be  construed  with  it,  and  they  show  that  the  rights 
given  and  the  powers  conferred,  will  continue  until  1865.  If  the 
legislature  has  declined  to  take  back  the  privileges  tendered ;  if 
they  have  declared  that  all  the  rights,  privileges,  and  immunities 
shall  remain,  it  is  vain  for  one  who  has  contracted  with  the 
company  to  insist,  that  any  of  them  have  been  lost  by  forfeiture 
or  non-user.  That  the  power  to  subscribe,  at  first,  expressly 
given  to  the  city  of  Pittsburgh,  was  supposed  and  intended  by 
the  legislature  to  exist  in  1852,  is  manifest  from  those  parts  of 
the  supplement  of  April  14th  1852,  to  which  reference  has 
already  been  made.  If  not,  why  the  enactment  that  certain 
Acts  of  Assembly  should  not  prevent  such  subscription  ?  And 
why  authorize  the  payment  of  such  subscription  by  a  transfer 
of  stocks,  if  the  parties  should  so  agree  ?  It  is  then  an  untenable 
position  that  the  right  to  subscribe,  given  by  the  Act  of  1837, 
had  ceased  to  exist  on  the  7th  of  May  1852,  when  the  subscrip- 
tion was  directed  by  the  city  councils. 

Again,  it  is  insisted,  that  though  authority  was  given  to  sub- 
scribe to  the  stock  of  the  Pittsburgh,  Kittaning  and  Warren 
Railroad  Company,  none  was  given  to  subscribe  to  the  stock  of 
the  Allegheny  Valley  Railroad  Company.  It  is  said  the  latter 
is  not  the  same  company,  either  in  name  or  object,  which  was 
chartered  or  authorized  by  the  Act  of  April  4th  1837.  But  this 
is  a  mistake.  The  name  was  changed  by  the  legislature,  but  the 
identity  was  not  lost..  No  other  company  than  the  Allegheny 
Valley  was  ever  organized  under  the  Act  of  1837,  and  no  other 
can  be.  Its  life,  its  powers,  and  its  privileges  it  derives  from 
that  act,  and,  as  the  name  was  changed  by  a  supplement,  the 
first  act  is  to  be  read  with  the  name  Allegheny  Valley  Railroad 
Company,  in  the  place  of  the  Pittsburgh,  Kittaning  and  Warren 
Railroad  Company.  Nor  is  there  anything  in  the  fact  that  the 
supplement  of  1852  relieved  the  company  from  the  duty  of  fixing 
the  termini  of  their  road  at  or  near  Beaver  and  Warren.  This 
did  not  destroy  its  identity.  It  is  still  the  corporation  created 
by  the  Act  of  1837.  Plank-Road  Company  v.  Arndt,  7  Casey 
817,  and  its  kindred  cases  have  no  applicability  to  such  a  state 
of  facts.  In  those  cases  it  was  ruled,  that  if  the  legislature 
change  the  termini  of  a  road  authorized  to  be  constructed  by  a 
company,  subscriptions  to  stock  previousli/  made  are  released. 
It  was  not  held  that  the  company  did  not  remain  the  same.  A 
contract  of  subscription  previously  made  with  it,  could  not  be 
enforced  because  the  motive  and  the  consideration  for  the  sub- 
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scription  were  withdrawn,  or  changed  by  the  alteration  of  the 
terminus  of  the  road.  Even  that  does  not  exist  in  this  case. 
The  subscription  was  not  made  until  after  the  supplement  of 
April  14th  1852  was  passed,  and  until  after  Beaver  and  Warren 
had  ceased  to  be  necessarily  at  the  beginning  and  end  of  the 
road. 

It  is  finally  contended,  that  even  if  there  was  authority  to 
make  the  subscription,  there  was  none  to  issue  bonds  in  payment. 
The  language  of  the  Act  of  1837  is,  "  any  incorporated  company, 
city,  or  borough  shall  have  authority  to  subscribe  thereto  as 
fully  as  any  individual.**  Now,  power  to  subscribe,  was  power 
to  create  indebtedness.  The  creation  of  a  debt  was  clearly  con- 
templated. If  not,  why  did  the  supplement  of  1852  remove  the 
disability  to  create  a  debt  by  subscription,  which  was  thought  to 
have  been  interposed  by  former  acts?  And  if  authority  was 
given  to  the  city  to  incur  a  debt  by  subscription,  necessarily  it 
included  authority  to  give  the  creditor  the  usual  evidences  of  a 
debt.  Who  would  doubt  that  a  power  to  borrow  money  carried 
with  it  a  right  to  give  a  bond  or  a  note  to  the  lender  ?  It  is  a 
necessary  incident,  without  which  the  power  is  worthless,  and  in 
every  grant,  whether  it  be  of  property,  of  a  franchise,  or  of  a 
power,  there  is  included  everything  necessary  for  its  enjoyment. 
This  is  as  true  of  grants  to  corporations,  as  of  those  to  natural 
persons.  Grants  to  corporations  are  indeed  strictly  construed 
in  favour  of  the  public.  This  is  a  rule  to  be  invoked  when  we 
are  seeking  for  what  has  been  given.  It  may  be  a  reason  for 
holding  that  an  authority  has  not  been  conferred  upon  a  corpora- 
tion, if  the  words  of  the  gift  are  not  clear  and  unambiguous,  but 
none  at  all  f6r  stripping  a  power  given  of  its  natural  and  usual 
incidents.  A  power  actually  conferred  is  not  the  less,  because 
held  by  a  corporation.  And  this  admitted  principle  is  held  for 
the  benefit  of  the  public,  not  of  the  corporate  body.  It  would 
be  a  perversion  of  its  design  to  allow  it  to  be  used  by  a  corpora- 
tion to  defraud  its  creditors,  or  to  protect  itself  against  its  own 
assumed  obligations. 

The  obvious  purpose  which  the  legislature  had  in  view  in 
granting  to  the  city  of  Pittsburgh  the  right  to  take  stock  was  to 
farther  the  enterprise  of  building  the  railroad  by  providing  a 
possible  increase  of  means.  This  purpose  would  not  have  been 
accomplished  by  a  barren  grant  of  a  right  to  subscribe  without 
the  power  to  give  such  securities  for  the  debt  created,  as  could 
be  made  available.  The  city  was  authorized  to  subscribe  *'  as 
fully  as  any  individual,'*  a  natural  person.  Now  after  the  organ- 
ization of  the  company,  a  natural  person  might  have  made  a 
subscription,  payable  with  his  own  bond  or  note,  if  the  company 
had  agreed  thereto.  When,  therefore,  the  legislature  conferred 
upon  the  city  a  power  as  large  as  that  which  a  natural  person 
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possesses,  it  is  evident  that  they  gave  in  it  power  to  give  any 
securities  for  the  debt  which  such  a  person  might  have  given. 

There  is  another  course  of  argument  which  may  be  very  briefly 
stated,  and  which  leads  to  the  same  conclusion.  The  power  to 
execute  and  issue  bonds,  contracts,  or  other  certificates  of  indebt- 
edness belongs  to  all  corporations,  public  as  well  as  private,  and 
is  inseparable  from  their  existence.  It  is  for  this  that  they  hold 
a  common  seal.  No  one  would  doubt  that  for  a  legal  and  autho- 
rized debt,  a  municipal  corporation  might  give  its  bond,  under 
its  general  corporate  powers.  If  a  bond  given  by  such  an 
obligor  be  void,  it  is  not  because  of  the  form  of  the  instrument, 
nor  because  general  corporate  powers  do  not  warrant  giving 
bonds,  but  because  the  debt  for  which  the  bond  has  been  given 
was /Created  without  authority,  against  law,  or  without  law.  A 
municipal  bond  for  a  subscription  to  the  stock  of  a  railroad  com- 
pany is  ordinarily  invalid,  because  such  a  subscription  ia  outside 
of  the  powers  of  a  municipal  corporation.  But  when,  as  in  this 
case,  the  legislature  has  authorized  the  subscription,  and  when, 
therefore,  it  has  been  made  in  the  legitimate  exercise  of  powers 
conferred,  it  becomes  a  debt  like  any  other,  and  may  be  secured 
and  evidenced  in  the  same  way.  Then  it  is  unnecessary  for  the 
legislature  to  declare  that  bonds  may  be  given  for  it,  for  the 
power  to  give  bonds  was  conferred  by  the  charter  itself. 

We  are  of  opinion,  therefore,  that  the  city  of  Pittsburgh  had 
the  power  to  make  the  subscription  which  was  made  to  the  capital 
stock  of  the  Allegheny  Valley  Railroad  Company,  and  that  the 
bonds  issued  by  the  city  were  lawfully  issued. 

There  being  nothing  else  in  the  return  which  has  not  already 
been  considered  and  overruled  in  former  cases,  a  peremptory 
mandamus  will  be  awarded. 

Opinion  by 

LoWRiE,  C.  J. — It  is  so  firmly  settled  in  our  law  that  a  muni- 
cipal corporation  has  no  inherent  authority,  as  such  corporation, 
to  become  a  stockholder  in  any  other  corporation,  that  we  start 
with  this  rule,  without  stopping  to  prove  or-to  vindicate  it.  And 
as  municipal  corporations  are,  in  all  their  functions,  creatures  of 
the  legislature,  they  can  urge  no  exception  to  this  general  rule, 
without  bringing  in  their  hand  the  Act  of  Assembly  that  proves 
it.  On  the  merits  of  this  controversy,  therefore,  the  first  thing 
to  be  done  by  the  bondholders  is  to  show  a  legislative  exception 
to  the  general  rule  of  corporate  authority,  and  that  it  applies  to 
their  case.  Both  the  autliority  and  the  terms  of  the  rule  are 
clear,  and  so  must  it  be  with  any  valid  exception  to  it.  That 
cannot  be  a  valid  exception  which  is  either  undefined  or  of  doubt- 
ful authorization:  1  T.  R.  124;  Wilcocks  on  Mun.  Corp.,  §  12; 
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Story  on  Agency,  §  83.     Let  us  examine  the  evidence  offered  to 
prove  the  exception  insisted  on  hero. 

The  act  of  incorporation,  4th  April  1837,  §  2,  P.  L.  435, 
allows  cities  to  subscribe  for  stock  in  the  company  then  intended 
to  be  created,  and  we  may  assume,  for  the  present,  that  this  is 
BuflBcient  evidence  of  an  exception  such  as  is  contended  for. 
Then  comes  §  15,  which  declares  that  if  the  company  shall  not 
proceed  with  the  work  within  five  years  from  the  passage  of  the 
act,  "  then  this  charter  shall  become  null  and  void  :'*  and  then 
we  have  the  fact  that,  for  more  than  ten  years,  nothing  was  done, 
no  stock  was  taken  under  the  commissioners  appointed  to  initiate 
the  corporation.  Of  course  the  Act  of  Assembly  thereby  became 
null  and  void :  this  is  too  plain  for  discussion.     Its  principal  pur- 

tose,  the  creation  of  a  railroad  company  within  a  limited  time, 
aving  failed,  of  course  the  authority,  incidentally  vested  in 
cities  to  subscribe,  failed  also.  Argument  can  neither  evade  nor 
strengthen  this  conclusion. 

Was  the  authority  ever  revived  or  renewed  ? 
By  the  Act  of  1847,  P.  L.  443,  the  time  for  beginning  the 
work  on  the  road  was  enlarged  to  1st  June  1852,  and  by  the  Act 
of  1851,  P.  L.  of  1862,  p.  720,  it  was  further  enlarged  to  1st 
June  1855.  Interpret  this  in  its  largest  sense,  and  it  can  amount 
only  to  a  grant  of  further  time  to  the  projectors  of  the  road  to 
proceed  to  organize  a  company  and  commence  the  work.  It  is 
a  grant  of  authority  very  defectively  expressed,  and  common 
sense  and  the  common  rules  of  legal  implication  demand  that  we 
shall  imply  a  renewal  of  the  authority  to  organize  a  company 
with  the  functions  defined  in  the  original  act :  but  they  allow  no 
more.  They  allow  the  implication  of  a  renewed  grant  of  all  the 
means  necessary  for  beginning  the  work :  but  they  do  not  allow 
the  implication  of  an  enlargement  of  the  corporate  authorities  of 
the  city;  for  that  was  only. incidentally  granted  in  the  former 
act,  and  is  not  a  necessary  element  of  the  contemplated  corporate 
organization. 

The  Acts  of  1847  and  1851  do  not  pretend  to  renew  the  lapsed 
authority  for  cities  to  become  stockholders.  That  subject  was 
not  at  all  in  the  intention  of  the  legislature ;  no  word  indicates 
it.  No  question  was  considered  by  the  legislature  but  that  of 
enlarging  the  time  for  commencing  the  work :  the  face  of  the  act 
shows  this,  and  we  cannot,  without  ourselves  legislating,  imply 
that  the  authority  of  the  city  was  also  enlarged.  To  doubt  of 
the  renewal  of  this  authority  is  to  decide  against  it,  because  the 
general  rule  is  that  it  does  not  exist.  Common  sense  and  all  law 
warn  those  who  deal  with  delegated  functionaries  to  look  to  the 
warrant  of  authority  under  which  they  act,  and  to  be  sure  of  its 
sufficiency.  If  they  fail  in  this,  the  law  can  have  no  help  for 
th  ,»m.     If  they  are  misled  by  a  false  assumption  of  authority. 
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they  must  either  bear  their  loss  or  look  to  those  who  misled 
them. 

And  if  we  could  doubt  of  the  foregoing  conclusion  from  the 
facts  already  noticed,  there  is  still  another  fact  that  strengthens 
it  materially.  The  purpose  of  the  projected  company,  authorized 
by  the  Act  of  1837,  and  in  which  the  city  was  allowed  to  become 
a  stockholder,  was  to  make  a  railroad  from  Pittsburgh,  by  way 
of  Kittaning  and  Franklin,  to  Warren,  with  a  branch  from 
Franklin  to  Beaver. 

This  was  essentially  changed  by  subsequent  acts :  first,  by  the 
Act  of  1847,  authorizing  the  road  to  be  continued  up  to  the  state 
line ;  and,  second,  by  the  Act  of  1852,  P.  L.  335,  authorizing  an 
abandonment  of  the  route  by  Franklin  and  Warren,  and  the 
taking  of  any  desired  route  from  Kittaning  to  the  state  line, 
and  this  involves  an  abandonment  of  the  branch  road  from 
Franklin  to  Beaver.  In  pursuance  of  this  change  of  purpose,  the 
name  was  also  changed  from  "The  Pittsburgh,  Kittaning  and 
Warren  Railroad  Company**  to  "  The  Allegheny  Valley  Railroad 
Company.** 

These  acts,  therefore,  change  the  name  and  the  purposes  of 
the  company  intended  by  the  original  Act  of  1837,  which  allowed 
the  subscription  by  the  city ;  and  by  that  very  fact  the  authority 
to  subscribe  must  change  in  its  character  before  it  can  be  exer- 
cised, and  this  must  be  effected  by  express  legislation,  and  not 
by  judicial  implication.  An  authority  to  subscribe  stock  for  a 
road  by  a  given  route  fails  when  the  route  is  changed.  The  autho- 
rity extended  to  boroughs  as  well  as  cities,  and  it  would  seem 
quite  absurd  to  suppose  that  the  authorities  of  Franklin  and 
Warren  still  retained  the  power  to  bind  their  corporations  by 
subscription  of  stock  after  the  route  past  those  towns  had  been 
changed.  This  presents  a  result  that  imperatively  repels  the 
implication  of  the  continuance  of  the  authority  after  the  name 
and  the  route  of  the  road  were  changed.  The  legislature  has  not 
authorized  the  city  to  subscribe  to  the  Allegheny  Valley  Rail- 
road Company  by  the  route  now  allowed  to  it.  Even  a  subscrip- 
tion of  stock  actually  made  might  be  withdrawn  after  such  a 
change  of  route :  7  Casey  317  ;  17  Barb.  681 ;  Story  on  Agency, 
§  462. 

But  for  other  evidence  of  the  authority  to  subscribe,  we  are 
referred  to  the  Act  of  1852,  P.  L.  835.  It  does  not  expressly 
confer  the  authority,  but  it  allows,  §  4,  cities  subscribing  for 
stock  to  pay  in  other  stocks  (which  we  do  not  understand),  and 
declares,  §  6,  that  the  acts  limiting  the  amount  of  debts  of  the 
cities  of  Pittsburgh  and  Allegheny  "  shall  not  prevent  either  of 
the  said  cities  from  Subscribing  to  the  stock  of  the  Allegheny 
Valley  Railroad  Company.'* 

No  one  pretends  that  this  contains  any  express  warrant  for 
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the  authority  here  assumed ;  and  yet,  according  to  well-settled 
principles,  it  is  an  express  authority  that  we  are  to  look  for.  In 
such  a  case  legislation  can  create  in  no  other  form,  and  we  must 
apply  a  strict  interpretation  to  the  terms  granting  it :  Story  on 
Agency,  §  68.  We  can  admit  no  substitute  for  the  express  grant 
except  a  necessary  implication  of  it,  as  a  means  or  incident  of 
some  other  grant  of  authority.  Do  we  find  this  here  ?  Not  at 
all.  It  is  assumed  to  exist  at  common  law,  or  to  have  been 
granted  by  some  former  legislation,  but  we  find  that  this  is 
not  so. 

The  question  of  granting  the  authority  was  not  then  presented 
to  the  legislature  or  considered  by  it.  It  was  simply  assumed 
that,  in  some  way,  the  authority  existed,  and  that  the  only  im- 
pediment to  its  exercise  was  the  limitation  on  the  city  debts,  and 
the  legislature  was  asked  to  remove  and  did  remove  this  impedi- 
ment. No  more  was  asked,  and  they  did  no  more.  The  sub- 
stantive question  of  conferring  the  authority  was  never  brought 
before  them,  and  an  implication  that  they  then  intended  to  confer 
it  is  in  contradiction  with  the  facts  of  the  case,  and  therefore 
cannot  be  admitted.  It  is  possible  to  admit  it  only  as  a  fiction, 
and  not  as  a  fact ;  and  to  admit  it  thus  would  be  to  legislate  or 
confer  it  ourselves,  which  we  cannot  do.  Even  if  we  could  pre- 
sume that  they  would  have  conferred  it  if  asked,  we  cannct  con- 
vert the  will  into  the  deed.  It  seems  to  me,  therefore,  that  the 
city  councils  had  no  authority  to  make  the  subscription  which 
constitutes  the  essential  and  admitted  basis  of  these  bonds,  and 
of  course  that  the  bonds  are  themselves  void. 

The  foregoing  views  were  written  out  and  printed  more  than  a 
year  ago,  and  submitted  to  my  brethren  in  consultation  as  the 
expression  of  my  opinion  on  the  fundamental  question  of  this 
cause.  Since  then  the  cause  has  been  very  carefully  considered, 
and  none  of  my  brethren  find  themselves  able  to  adopt  the  con- 
clusions to  which  I  had  arrived.  I  admit  that  there  is  great 
force  in  the  opinion  filed  by  my  brother  Strong  on  behalf  of  the 
other  members  of  the  court ;  perhaps  it  will  be  generally  received 
by  the  good  common  sense  of  intelligent  men,  as  a  conclusive 
answer  to  the  view  presented  by  me,  and  if  so,  I  ought  to  accept 
it  thus.  I  have  no  desire  to  express  any  dissent,  for  that  would 
be  useless.  The  judgment  pronounced  by  the  court  is  and  must 
be  the  law  of  the  case ;  but  it  seems  to  me  that  what  I  have  said 
above  is  quite  suflScient  to  show  that  there  is  such  a  legal  diffi- 
culty in  the  case  as  justifies  or  at  least  excuses  the  city  councils 
for  not  venturing  to  impose  the  tax  until  commanded  by  their 
juridical  superiors.  Besides  this,  the  question  may  be  better 
understood  when  both  sides  of  it  are  briefly  and  dispassionately 
presented  as  they  now  are. 
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Cris well's  Appeal. 

'^^  ^  ^^SeiW  in  Devise  ofRetnainder^  presumed  to  he  a  Word  of  Limttntion,-^ 

41   ^  Presumption^  koto  destroyed. —  Creation  of  Eatate  in  Fee  hy  Will, 

lii  9\  "^  testator  gave  "  to  his  son  J.,  during  his  natural  life  and  that  of  his 

—  -~~       ^QQ       present  wife,  the  tract  of  land  whereon  he  now  lives/'  &c.,  and  directed  ''that 

I  f9i  i         i«Ql       *^^  ^^®  decease  of  my  said  son  and  his  present  wife,  that  the  said  tract  of 

I  ^^         ^^1      land  descend  to  their  heirs  jointly,  and  their  heirs  and  assigns  for  ever,  or  to 

"TT     J^  Buch  of  them  as  may  be  then  living."    After  the  death  of  J.  and  wife,  in  par- 

225   «581  •  tition  of  the  land  between  the  children  and  grandchildren  (some  of  the  child- 

-      '■*  ren  having  died  before  their  parents,  leaving  issue),  the  court,  on  petition  of 

one  of  the  children  living  at  the  death  of  J.  and  wife,  ordered  partition  among 

that  class,  which  excluded  the  grandchildren,  on  the  ground  tnat  the  t^tator, 

hy  his  use  of  the  word  **  heirs"  then  living,  meant  **  children."    On  appeal  it 

was  held: 

1.  That  under  the  devise  to  J.  and  wife  for  life  with  remainder  in  fee  to 
their  heirs,  they  took  a  freehold  of  inheritance. 

2.  That  when  a  testator  uses  the  word  "  heirs"  in  a  devise  of  a  remainder, 
the  presumption  is,  that  he  uses  it  in  its  ordinary  legal  sense,  as  a  word  of 
limitation  and  not  of  purchase. 

3.  That  this  presumption  cannot  be  overcome,  unless  it  is  so  plain  as  to 
preclude  misunaerstanding,  that  the  testator  intended  to  deviate  from  the 
general  rule. 

4.  That  the  addition  by  the  testator  of  the  words  "then  living"  to  the  word 
"  heirs,"  was  insufficient  to  cause  the  latter  to  give  way ;  for  superfluous  or 
inconsistent  words  or  doctrines  in  a  will,  will  not  suffice  to  reduce  the  words 
**  heirs"  or  "  heirs  of  the  body"  to  words  of  purchase. 

5.  That  J.  and  wife  having  a  joint  estate  in  fee  simple,  at  their  death  it 
descended  to  their  heirs  under  the  intestate  laws,  and  therefore  included  their 
grandchildren,  whoso  parents  died  before  them,  and  that  the  decree  of  the 
Orphans'  Court,  excluding  the  grandchildren,  was  error. 

Certiorari  to  the  Orphans*  Court  of  Lawrence  county. 

This  was  an  appeal  by  Francis  Criswell,  in  right  of  his  wife 
Elizabeth,  from  the  decree  of  the  Orphans'  Court  in  the  matter 
of  the  partition  of  the  real  estate  of  John  Cheniworth,  of  Berkley 
county,  Virginia,  situate  within  the  bounds  of  Mercer  county,  as 
they  existed  in  1814,  the  date  of  the  will. 

The  case  was  this : — John  Cheniworth  resided  in  Virginia,  and 
was  possessed  of  considerable  real  and  personal  estate.  He  made 
his  will  in  1814,  which  was  admitted  to  probate  in  1820,  by  which 
he  devised  all  his  estate  to  his  son  and  daughters. 

To  his  son  Joshua  and  his  then  wife  he  devised  the  tract  of 
land  in  controversy,  "  during  the  life  of  Joshua  and  his  wife, 
and  then  to  their  heirs,  jointly,  and  their  heirs  and  assigns  for 
ever,  or  to  such  of  them  as  may  be  then  living.'* 

At  the  death  of  his  father,  Joshua  had  seven  children  living, 
and  there  were  subsequently  three  more  born  to  him.  At  the 
death  of  Joshua  and  his  wife,  six  of  said  children  and  four  grand- 
children survived  them,  of  which  grandchildren,  the  appellant, 
Elizabeth  Criswell,  a  daughter  of  Richard  Cheniworth,  deceased, 
is  one. 
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The  proceeding  was  commenced  in  the  Orphans'  Court  on  the 
petition  of  Henry  Calderwood  and  wife,  "  in  right  of  said  wife, 
for  partition  of  said  land  among  the  children  and  grandchildren 
of  the  said  Joshua  entitled  thereto."  To  which  petition  an  answer 
was  filed  by  George  Sherbine  in  the  right  of  his  wife,  denying 
the  title  of  the  said  grandchildren  to  the  land,  and  their  right  to 
participate  in  said  proceedings. 

The  following  is  an  extract  from  the  will,  so  far  as  it  relates 
to  the  land  in  controversy : — 

"  I,  John  Chinewith,  of  the  county  of  Berkeley,  and  common- 
wealth of  Virginia,  being  now  in  perfect  health  and  sound  mind, 
and  taking  into  consideration  the  uncertainty  of  life,  have  thought 
proper  thus  to  make  my  will,  and  dispose  of  all  the  real  and  personal 
estate  of  which  I  am  now  or  may  hereafter  be  seised.  And  be 
it  known,  that  I  do  hereby  make  my  last  will  and  testament  in 
manner  and  form  following,  that  is  to  say : — 

"  1st.  I  devise  that  all  ray  just  debts  and  funeral  expenses  be 
paid  as  soon  as  possible  after  my  decease,  and  real  and  personal 
estate  divided  in  the  following  manner,  viz. :  I  give  to  my  son 
Joshua  Chinewith,  during  his  natural  life  and  that  of  his  present 
wife,  all  the  tract  of  land  whereon  he  now  lives,  in  the  county 
of  Mercer,  and  commonwealth  of  Pennsylvania,  lying  and  being 
in  the  fork  of  the  Shenango  and  Mahoning  rivers.  It  being  the 
same  tract  of  land  which  I  purchased  of  William  Mackey,  de- 
ceased, formerly  of  the  town  of  Martinsburg,  in  this  county ; 
and  it  is  further  my  will  and  desire  that  after  the  decease  of  my 
said  son  Joshua  and  his  present  wife,  that  the  said  tract  of  land 
descend  to  their  heirs  jointly,  and  their  heirs  and  assigns  for 
ever,  or  to  such  of  them  as  may  be  then  living.  The  said  tract 
of  land  contains  217  acres  and  24  poles,  be  the  same  more  or 
less." 

Upon  this  petition  and  answer  the  court  decreed  that  the  names 
of  the  grandchildren  be  stricken  from  the  record,  and  that  par- 
tition be  made  only  to  and  among  the  children  living  at  the 
death  of  Joshua  and  his  wife.  From  which  decree  Francis  Cris- 
well,  in  right  of  his  wife,  appealed,  and  assigned  here,  as  cause 
for  reversing  the  decree  of  the  Orphans'  Court,  that  the  court 
erred  in  directing  the  name  of  Elizabeth  Criswell  to  be  stricken 
from  the  proceeding  in  partition  ;  and  deciding  that  the  grand- 
children of  Joshua  Chinewith,  deceased,  were  not  entitled  to  any 
part  or  portion  of  the  land  described  in  the  petition  under  the 
will  of  John  Chinewith,  deceased,  or  in  any  other  way. 

The  case  was  argued  by  L.  L.  McGuffin  for  appellant,  and 
by  McComb  for  appellee. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
5  Wk.— 19 
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Strong,  J. — That  an  estate  given  to  a  man  and  his  wife  for 
life,  with  a  remainder  in  fee  to  their  heirs,  amounts  to  a  freehold 
of  inheritance  in  the  first  takers,  was  held  in  Aumau  v.  Auman, 
9  Harris  343.  A  similar  ruling  in  this  case  would  give  to  Joshua 
Chinewith  and  his  wife  a  fee  simple  in  the  lands  devised  to  them 
by  his  father,  unless  it  is  so  plain  as  to  preclude  misunderstand- 
ing, that  the  testator  used  the  word  "  heirs"  in  the  devise  of  the 
remainder,  as  a  word  of  purchase.  The  presumption  is  that  he 
used  it  in  its  ordinary  legal  sense,  t.  «.  as  a  word  of  limitation ; 
and  all  the  cases  prove  that  this  presumption  is  not  to  be  over- 
come by  other  words  in  the  will  merely  incongruous  with  such 
an  intention.  A  testator  may  doubtless  use  the  word  heirs  as 
synonymous  with  "  children ;"  but  his  intent  thus  to  use  it  must 
be  gathered  from  something  more  than  implication.  It  must  be 
expressed.  In  Perrin  v.  Blake,  Mr.  Justice  Blackstone  only 
gave  utterance  to  what  has  often  been  said  by  others,  when  he  re- 
marked, that  "  it  is  incumbent  upon  one  who  asserts  that  the  words 
'heirs,'  or  'heirs  of  the  body,'  in  a  will,  are  used  as  words  of 
purchase,  to  show,  by  plain  and  manifest  indications,  that  the 
testator  intended  to  deviate  from  the  general  rule ;  for  that  is 
never  supposed  till  made  out,  not  by  conjecture,  but  by  strong 
and  conclusive  evidence."  In  the  will  now  under  consideration, 
not  only  did  the  testator  devise  the  remainder  by  technical  words, 
plainly  significant  of  heritable  succession,  but  he  employed  other 
words  which  indicate  a  purpose  that  the  remainder-men  should 
take  09  heirs  of  the  tenants  to  whom  a  life  estate  was  first  given. 
He  declared  that  after  the  death  of  Joshua  and  his  wife,  the 
land  should  ^^  descend'*  to  their  heirs.  This  may  not  be  conclu- 
sive, but  it  is  of  some  weight  when  we  are  endeavouring  to  ascer- 
tain whether  the  testator  designed  the  remainder-men  to  take 
through  the  tenants  for  life,  or  directly  from  himself. 

The  court  below  inferred  that  the  testator  meant  "  children," 
by  the  word  "  heirs,"  from  his  use  of  the  alternative  phrase,  **  or 
to  such  of  them  as  may  be  then  living."  The  whole  clause,  in 
regard  to  which  the  question  arises,  is  as  follows :  "  I  give  to  my 
son,  Joshua  Chinewith,  during  his  natural  life,  and  that  of  his 
present  wife,  all  the  tract  of  land  whereon  he  now  lives,  &c.,  and 
it  is  further  my  will  and  desire  that  after  the  decease  of  my  said 
son  and  his  present  wife,  that  the  said  tract  of  land  descend  to 
their  heirs  jointly,  and  their  heirs  and  assigns  for  ever,  or  to 
such  of  them  as  may  be  then  living."  It  is  said  there  could  be 
no  other  heirs  than  such  as  were  living  at  the  death  of  the  ances- 
tors; that  the  words  "then  living"  would  be  superfluous,  unless 
the  testator  intended  children  by  "heirs,"  and  that  in  order  to 
give  meaning  to  those  words,  the  technical  words  of  limitation 
must  give  way,  and  be  treated  as  only  description  of  persons. 
We  are  not  convinced  by  this  argument.     Let  it  be  admitted  that 
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the  words  "  then  living"  are  strictly  of  no  legal  meaning,  when 
applied  to  heirs,  this  is  no  sufficient  reason  for  holding  that  the 
testator,  in  the  use  of  technical  words  of  limitation,  intended  to 
depart  from  their  ordinary  legal  meaning.  It  is  not  so  easy  * 
to  overcome  the  contrary  presumption.  The  words  "  heirs,**  and 
"heirs  of  the  body,"  will  retain  their  significance,  though  the 
effect  be  to  make  unmeaning  other  words  in  the  will  not  techni- 
cal, and  even  though  there  may  be  inconsistent  expressions.  If 
the  words  are  repugnant,  why  should  the  word  "heirs"  give  way, 
rather  than  the  words  "then  living?"  In  the  will  of  an  unlet- 
tered man,  however,  they  can  hardly  be  called  repugnant.  Law- 
yers may  understand  that  there  are  no  heirs  of  a  living  person, 
or  that  the  phrase  "  living  heirs*'  is  a  superfluous  addition  to  a 
gift  to  heirs,  but  laymen  may  not.  The  books  are  full  of  cases 
in  which  it  has  been  held  that  superfluous,  and  even  inconsistent 
doctrines  in  a  will,  do  not  suffice  to  reduce  the  words  "  heirs,**  or  r^f^ 
"Tieirs  of  the  body,"  into  words  of  purchase.  Thus,  words  of  j 
superadded  limitation  alone  are  insufficient,  as  in  case  of  a  gift  ^^ 
to  A.  for  life,  remainder  to  the  heirs  of  his  body,  and  to  their 
heirs  for  ever.  So,  when  there  are  added  words  of  distributive 
modification,  as  in  a  gift  to  A.  for  life,  remainder  to  the  heirs  of 
his  body,  a»  tenants  in  common^  share  and  share  alike.  These 
words  of  additional  limitation  or  of  distribution  cannot  take 
effect,  if  the  word  "heirs"  retains  its  legal  meaning;  and  yet 
they  are  uniformly  ruled  to  be  insufficient  to  change  it  into  a 
word  descriptive  of  persons.  See  Smith  on  Executory  Interests, 
pages  472  et  seq.^  and  cases  collected. 

Upon  the  whole,  we  are  of  opinion  that  the  will  of  the  testa- 
tor does  not  contain  unequivocal  evidence  that  in  the  use  of  the 
word  "heirs"  he  meant  "children.**  It  follows,  that  Joshua 
Chinewith  and  his  wife  took  a  joint  estate  yi  fee  simple,  which, 
upon  the  death  of  the  survivor,  descended  under  the  intestate  laws. 
The  order  of  the  Orphans*  Court  is  reversed,  and  the 
record  is  remitted  with  a  procedendo. 


Forsyth  versus  Wells. 

Trover /or  Coal  carried  away  hy  Mistake, — Measure  of  Damages, 

1.  Trover  lies  for  coal  mined  upon,  and  carried  away  from  another's  land 
bj  mistake. 

2.  The  measure  of  dama^  is  the  fiair  value  of  the  coal  in  place,  and  such 
injury  to  the  land  as  the  mining  may  have  caused. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  on  the  case  brought  February  22d  1859, 
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by  Deborah  Wells  against  William  and  Robert  Forsyth.  The 
plaintifiF  declared  in  trover  for  mining  and  carrying  away  coal 
from  her  lands,  to  which  defendants  pleaded  not  guilty.  On  the 
trial  a  nolle  prosequi  was  entered  as  to  William  Forsyth,  and  the 
case  tried  against  Robert  alone. 

The  parties  were  owners  of  adjoining  tracts  of  coal  land,  and 
the  defendant  had  opened  a  mine  or  drift  on  his  land  near  the 
line,  and  worked  it  for  several  years.  The  surface  being  rough 
.  and  hilly,  the  dividing  line  was  not  exactly  known ;  and  the 
plaintifiF  claimed  that  the  defendant  had  dug  coal  in  his  drift 
over  the  line  and  out  of  her  land ;  which  was  denied. 

It  was  contended  for  the  defendant  that  trover  was  not  the 
proper  remedy  under  the  evidence  in  the  case,  and  that  it  would 
not  lie ;  but  the  court  charged  the  jury  that  trover  would  lie, 
and  that  the  defendant  must  account  for  the  coal  in  this  form  of 
action. 

The  plaintifif  claimed  that  the  measure  of  damages  was  the 
value  of  the  coal  when  dug  in  the  bank,  or  what  was  called 
*' knocked  down.*'  While  it  was  contended  on  the  part  of  the 
defendant,  that  if  he  was  bound  to  account  in  this  form  of  action 
at  all,  the  measure  of  damages  would  be  the  value  of  the  coal 
in  the  ground,  before  he  had  expended  any  labour  in  preparing 
it  for  market,  in  support  of  which  he  oflFered  evidence  of  the 
value  of  coal  leave ;  but  the  court  rejected  the  evidence,  and 
charged  the  jury  that  the  measure  of  damages  was  the  value  of  the 
coal  when  '*  knocked  down"  in  the  bank — the  diflference  in  value 
being  about  one  to  eight. 

The  charge  of  the  court  was  as  follows : — "  According  to  the 
evidence  of  Samuel  C.  GriflBth,  the  line  between  the  Wells  and 
Forsyth  tract  is  where  he  run  it  in  the  fall  of  1860 ;  and  this 
line  places  a  part  of  the  coal  drift  used  by  the  defendant  upon 
the  Wells  tract.  All  the  coal,  therefore,  which  he  mined  on  this 
locality  he  must  account  for  in  this  action,  unless  he  can  show 
that  he  claimed  the  locus^  and  hjad  it  in  his  actual  possession. 
As  to  what  would  constitute  actual  adverse  possession,  as  against 
one  in  constructive  possession  under  a  perfect  title,  as  shown  by 
plaintifif,  we  would  say  that  the  occupation  must  not  be  occa- 
sional, but  constant,  actual,  visible,  and  notorious.  We  do  not 
say  that  where  there  is  an  actual  possession  for  the  purposes  used 
by  the  defendant,  there  should  be  a  corresponding  surface  posses- 
sion, when  there  is  no  actual  possession  by  the  owner.  Nor  is 
it  necessary  that  the  party  claiming  the  actual  possession  should 
be  constantly  in  the  bank ;  but  such  kind  of  occupancy  as  is 
usual  with  such  kind  of  property.  With  this  explanation,  you 
will,  perhaps,  have  little  diflSculty  under  the  evidence  in  finding 
that  the  defendant  was  in  the  actual  possession  of  this  coal  bank 
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during  the  period  in  which  he  abstracted  this  coal.  Your  next 
inquiry  will  be,  did  he  claim  this  place  adversely  as  belonging  to 
his  own  tract,  or  rather,  I  should  say,  within  the  lines  of  his 
tract  ?  To  ascertain  this  you  will  inquire  what  line  did  he  claim  ? 
If  to  the  line  as  run  by  Mr.  Grifl5th,  then  it  makes  no  difference 
whether  he  was  aware  that  line  would  include  the  place  he  was 
mining  or  not.  It  is  not  a  question  whether  he  was  mistaken  as 
to  the  location  of  his  drifts  in  respect  to  the  surface  line ;  but 
the  fact  whether  the  line  run  by  GriflSth  is  the  true  boundary 
between  the  plaintiff  and  the  defendant — for,  if  holding  by  mis- 
take, he  was  not  holding  adverse. 

"  Now,  if  you  believe  from  this  that  defendant  claimed  to  the 
Griffith  line,  and  that  line  gives  to  the  plaintiff  the  place  where 
this  coal  was  taken  from  as  claimed  by  her,  she  will  be  entitled 
to  recover  in  this  form  of  action.  And  we  charge  you  that  it 
matters  not  that  defendant  supposed  during  the  whole  time  he 
was  mining  this  coal,  that  it  was  on  his  own  side  of  the  line. 
If,  on  the  other  hand,  you  believe  defendant  claimed  to  a  differ- 
ent line,  one  which  would  throw  the  coal  mined  on  his  side,  the 
flaintiff  cannot  recover.  This  last  observation  must  be  qualified, 
f,  during  the  time  he  was  mining  the  coal,  he  intended  to  be 
governed  by  the  true  line,  and  this  line  run  by  Griffith  is  the 
true  line,  and  he  assents  to  it,  plaintiff  will  not  be  prevented 
from  her  recovery,  because  defendant  held  to  a  mistaken  line  at 
the  time  the  coal  was  being  mined.  If  it  was  a  mere  mistake  as 
to  the  location  of  the  true  line,  and  not  a  claiming  of  a  different 
and  distinct  line,  the  action  can  be  maintained  ;  but  if  defendant 
did  claim  to  .a  line  which  would  include  the  coal,  the  action  can- 
not be  maintained.  There  can  be  no  disseisin  by  mistake; 
although  the  owner  may  elect  to  consider  himself  disseised  for 
the  purpose  of  bringing  his  ejectment." 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  plaintiff  for  8775.92.  Whereupon  the  defendant  sued 
out  this  writ,  assigning  here,  as  cause  for  reversing  the  judgment, 
that  the  court  below  erred,  1.  In  charging  the  jury  that  if  the 
defendant  mined  any  coal  on  the  land  of  the  plaintiff  he  must 
account  for  it  in  this  form  of  action. 

2.  In  charging  the  jury  that  this  action  could  be  maintained 
under  the  evidence. 

3.  The  whole  charge,  from  the  commencement  to  the  word 
"  ejectment." 

4.  In  instructing  the  jury  that  the  measure  of  damages  was 
the  value  of  the  coal  when  knocked  down. 

5.  In  not  receiving  defendant's  evidence  as  to  the  value  of  the 
coal  leave. 

2).  Kainej  for  plaintiff  in  error. — "  Title  cannot  be  decided  in 
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an  action  merely  personal  and  transitory,  no  matter  whether  it  be 
replevin,  trover,  or  assumpsit.  Nor  can  these  actions  be  main- 
tained by  one  not  in  the  actual  exclusive  possession,  whatever 
his  title  may  be,  against  one  who  is  in  the  possession  claiming 
right:''  Brown  v.  Caldwell,  10  S.  &  R.  118. 

Had  the  coal-mine,  opening  and  all,  been  upon  the  admitted 
land  of  the  plaintiff,  there  might  be  some  doubt,  under  the  au- 
thority of  the  case  of  Playor  v.  Roberts,  referred  to  in  6  Bac. 
Ab.  679 :  "  If  J.  S.  dig  coals  in  a  pit  of  J.  N.,  and  throw  them 
out  of  the  pit,  he  is  guilty  of  a  conversion."  But  here  the  pit 
was  the  undisputed  property  of  the  defendant,  and  if  he  did  dig 
any  coal  over  what  may  turn  out  to  be  the  true  line,  he  did  it 
claiming  the  land  as  his  own,  and  took  the  coal  out  of  his  own 
pit.  The  case  of  Playor  v.  Roberts  is  referred  to  in  Mather  v. 
The  Church,  3  S.  &  R.  512,  where  it  is  said,  "  There  was  no 
contest  about  the  title  of  land,  but  only  about  the  coal."  But 
the  very  point  is  decided  in  Powell  v.  Smith,  2  Watts  127. 

Admitting  that  the  coal  taken  out  was  under  the  surface  of 
the  land  owned  by  the  plaintiff,  what  did  it  amount  to  ?  It  did 
not  exceed  half  an  acre  in  extent,  the  coal  leave  for  which,  at 
the  usual  prices  in  this  locality,  would  not  exceed  twenty-five 
dollars,  or  about  fifty  dollars  per  acre.  This  the  defendant 
offered  to  prove,  but  the  evidence  was  not  admitted  by  the  court. 
The  paramount  rule  in  assessing  damages  is,  that  every  person 
unjustly  deprived  of  his  rights  should  at  least  be  fully  compen- 
sated for  the  injury  he  sustained :  2  Casey  146. 

The  testimony  offered  by  the  defendant  in  regard  to  the  real 
value  of  the  coal  at  the  time  it  was  dug,  should  have  been  admitted. 

For  defendant  in  error  it  was  argued  that  trover  would  lie  for 
coal  severed  from  the  realty,  and  that  if  so,  the  proper  measure' 
of  damages  was  the  value  of  the  coal  when  brought  into  that  state 
or  condition  which  made  it  personalty  and  the  subject  of  conver- 
sion by  the  defendant.  In  support  of  which  the  following  cases 
were  cited  and  relied  on :  Martin  v.  Porter,  5  M.  &  W*  351 ; 
Wild  V.  Holt,  9  Id.  672 ;  Baker  v.  Wheeler,  8  Wend.  505 ;  Wright 
V.  Guier,  9  Watts  172 ;  Harlan  v.  Harlan,  3  Harris  507 ;  Fer- 
rand  v.  Thompson,  5  B.  &  Aid.  826 ;  Moers  v.  Wait,  3  Wend. 
104 ;  Maher  v.  Trinity  Church,  3  S.  &  R.  509 ;  Elliott  v.  Powell, 
10  Watts  453. 

The  opinion  of  the  court  was  delivered,  January  6th  1862,  by 
LowRiE,  C.  J. — We  are  to  assume  that  it  was  by  mistake  that 
the  defendant  below  went  beyond  his  line  in  mining  his  coal,  and 
mined  and  carried  away  some  of  the  plaintiff's  coal,  and  it  is 
fully  settled  that  for  this  trover  lies :  3  S.  &  R.  515 ;  9  Watts 
172;  8  Barr  294;  9  Id.  343;  9  Casey  251. 
What,  then,  is  the  measure  of  damages  ?    The  plaintiff  insists 
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that,  because  the  action  is  allowed  for  the  coal  as  personal  pro- 
perty, that  is,  after  it  had  been  mined  or  severed  from  the  realty, 
therefore,  by  necessary  logical  sequence,  she  is  entitled  to  the 
value  of  the  coal  as  it  lay  in  the  pit  after  it  had  been  mined ; 
and  80  it  was  decided  below.  It  is  apparent  that  this  view  would 
transfer  to  the  plaintiff  all  the  defendant's  labour  in  mining  the 
coal,  and  thus  give  her  more  than  compensation  for  the  injury 
done. 

Yet  we  admit  the  accuracy  of  this  conclusion,  if  we  may 
properly  base  our  reasoning  on  the  form,  rather  than  on  the 
principle  or  purpose  of  the  remedy.  But  this  we  may  not  do ; 
and  especially  we  may  not  sacrifice  the  principle  to  the  very  form 
by  which  we  are  endeavouring  to  enforce  it.  Principles  can 
never  be  realized  without  forms,  and  they  are  often  inevitably 
embarrassed  by  unfitting  ones ;  but  still  the  fact  that  the  form 
is  for  the  sake  of  the  principle,  and  not  the  principle  for  the 
form,  requires  that  the  form  shall  serve,  not  rule,  the  principle, 
and  must  be  adapted  to  its  office. 

Just  compensation  in  a  special  class  of  cases  is  the  principle 
of  the  action  of  trover,  and  a  little  study  will  show  us  that  it  is 
no  unyielding  form,  but  adapts  itself  to  a  great  variety  of  circum- 
stances. In  its  original  purpose,  and  in  strict  form,  it  is  an 
action  for  the  value  of  personal  property  lost  by  one  and  found 
by  another,  and  converted  to  his  own  use.  But  ijt  is  not  thus 
restricted  in  practice ;  for  it  is  continually  applied  to  every  form 
of  wrongful  conversion,  and  of  wrongful  taking  and  conversion, 
and  it  affords  compensation  not  only  for  the  value  of  the  goods, 
but  also  for  outrage  and  malice  in  the  taking  and  detention  of 
them :  6  S.  &  R.  426 ;  12  Id.  93 ;  8  Watts  883.  Thus  form 
yields  to  purpose  for  the  sake  of  completeness  of  remedy.  Even 
the  action  of  replevin  adapts  itself  thus :  1  Jones  381.  And  so 
does  trespass :  7  Casey  456. 

In  very  strict  form,  trespass  is  the  proper  remedy  for  a  wrong- 
ful taking  of  personal  property,  and  for  cutting  timber,  or  quar- 
rying stone,  or  digging  coal  on  another  man's  land  and  carrying 
it  away ;  and  yet  the  trespass  may  be  waived  and  trover  main- 
tained, without  giving  up  any  claim  for  any  outrage  or  violence 
in  the  act  of  taking :  3  Barr  13.  It  is  quite  apparent,  there- 
fore, that  this  form  of  action  is  not  so  uniform  and  rigid  in  its 
administration  as  to  force  upon  us  any  given  or  arbitrary  measure 
of  compensation.  It  is  simply  a  form  of  reaching  a  just  com- 
pensation, according  to  circumstances,  for  goods  wrongfully 
appropriated.  When  there  is  no  fraud,  or  violence,  or  malice, 
the  just  value  of  the  property  is  enough :  11  Casey  28. 

When  the  taking  and  conversion  are  one  act,  or  one  continued 
series  of  acts,  trespass  is  the  more  obvious  and  proper  remedy ;  but 
the  law  allows  the  waiver  of  the  taking,  so  that  the  party  may 
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Bue  in  trover;  and  ttis  is  often  convenient.  Sometimes  it  is 
even  necessary ;  because  the  plaintiif,  with  full  proof  of  the  con- 
version, may  fail  to  prove  the  taking  by  the  defendant.  Btit 
when  the  law  does  allow  this  departure  from  the  strict  form,  it 
is  not  in  order  to  enable  the  plaintiif,  by  his  own  choice  of  actions, 
to  increase  his  recovery  beyond  just  compensation ;  but  only  to 
give  him  a  more  convenient  form  for  recovering  that  much. 

Our  case  raises  a  question  of  taking  by  mere  mistake,  because 
of  the  uncertainty  of  boundaries ;  and  we  must  confine  ourselves 
to  this.  The  many  conflicting  opinions  on  the  measure  of 
damages  in  cases  of  wilful  wrong,  and  especially  the  very  learned 
and  thoughtful  opinions  in  the  case  of  Silsbury  v.  McCoon,  4 
Denio  332,  and  3  Comst.  379,  warn  us  to  be  careful  how  we 
express  ourselves  on  that  subject. 

We  do  find  cases  of  trespass^  where  judges  have  adopted  a 
mode  of  calculating  damages  for  taking  coal,  that  is  substantially 
equivalent  to  the  rule  laid  down  by  the  Common  Pleas  in  this 
case,  even  where  no  wilful  wrong  was  done,  unless  the  taking  of 
the  coal  out  by  the  plaiptiff 's  entry  was  regarded  as  such.  But 
even  then,  we  cannot  avoid  feeling  that  there  is  a  taint  of  arbi- 
trariness in  such  a  mode  of  calculation,  because  it  does  not  truly 
mete  out  just  compensation:  5  M.  &  W.  351;  9  Id.  672;  3 
Queen's  B.  283 ;  and  see  28  Eng.  L.  &  E.  175.  We  prefer  the 
rule  in  Wood  v.  Morewood,  3  Queen's  B.  440,  n.,  where  Parke, 
B.,  decided,  in  a  case  of  trover  for  taking  coals,  that  if  the 
defendant  acted  fairly  and  honestly,  in  the  full  belief  of  his  right, 
then  the  measure  of  damages  is  the  fair  value  of  the  coals,  as 
if  the  coal  field  had  been  purchased  from  the  plaintiffs.  See  also 
Bainbridge  on  Mines  and  Minerals  510 ;  17  Pick.  1. 

W^here  the  defendant's  conduct,  measured  by  the  standard  of 
ordinary  morality  and  care,  which  is  the  standard  of  the  law,  is 
not  chargeable  with  fraud,  violence,  or  wilful  negligence  or 
wrong,  the  value  of  the  property  taken  and  converted  is  the 
measure  of  just  compensation.  If  raw  material  has,  after  appro- 
priation and  without  such  wrong,  been  changed  by  manufacture 
into  a  new  species  of  property,  as  grain  into  whiskey,  grapes 
into  wine,  furs  into  hats,  hides  into  leather,  or  trees  into  lumber, 
the  law  either  refuses  the  action  of  trover  for  the  new  article,  or 
limits  the  recovery  to  the  value  of  the  original  article :  6  Hill 
425  and  note;  21  Barbour  92;  23  Conn.  523;  38  Maine  174. 

Where  there  is  no  wrongful  purpose  or  wrongful  negligence  in 
the  defendant,  compensation  for  the  real  injury  done  is  the  pur- 
pose of  all  remedies ;  and  so  long  as  we  bear  this  in  mind,  we 
shall  have  but  little  difficulty  in  managing  the  forms  of  actions 
so  as  to  secure  a  fair  result.  If  the  defendant  in  this  case  was 
guilty  of  no  intentional  wrong,  he  ought  not  to  have  been  charged 
with  the  value  of  the  coal  after  he  had  been  at  the  expense  of 
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mining  it ;  but  only  with  its  value  in  place,  and  with  such  other 
damage  to  the  land  as  his  mining  may  have  caused.  Such  would 
manifestly  be  the  measure  in  trespass  for  mesne  profits :  7  Casey 
456. 

Judgment  reversed,  and  a  new  trial  awarded. 

Read,  J.,  dissented. 


Lothrop  vei'siis  Wightman. 

Private  Sales  hi/  Admimstrafors. — Judicial  Sale  Notice  of  legal  Transfer 
of  Personal  Property. — Assignment  of  Decedents  Estate  by  AdminiS' 
trators, — Sale  of  Partner* s  Interest  in  Firm  Property. — Bill  of  Ex- 
ceptions to  Evidence,  form  of — Creditor  when  a  Witness  in  Feigned 
Issue. 

L.,  one  of  two  partners,  died  leaving  a  will,  bijt  without  appointing  ezeca- 
tors,  when  the  widow,  a  son,  and  another,  became  administrators  cnm  test, 
annexe;  the  son  then  purchased  from  the  administrators  his  father's  partner- 
ship interest,  at  private  sale^  neither  paying  nor  giving  security  therefor,  and 
subsecjuently  bought  out  the  interest  of  his  father's  partner ;  afterwards  he 
gave  judgment  to  the  administrators  for  this  debt,  and  was  sold  out  at  sher- 
iff's sale,  the  administrators  becoming  the  purchasers,  for  whom,  he  carrieil 
on  the  business  as  agent.  The  administrators  becoming  eml)arras8ed,  made 
an  assignment  for  the  benefit  of  the  decedent's  creditors  to  W.,  the  former 
partner  of  deceased,  an  execution  being  then  in  the  sheriff's  hands  against 
the  son,  and  a  levy  made  on  his  interest  in  the  stf»ek.  In  an  issue  to  try  the 
title  thereto,  in  which  W.  the  assignee  was  plaintiff,  and  the  execution-cred- 
itor of  the  son  the  defendant,  it  was  Held^ 

1.  That  though  the  private  sale  by  the  administrators  to  one  of  themselves 
was  grossly  irregular,  yet  it  could  only  be  avoided  by  the  heirs  or  creditors 
of  the  decedent,  and  not  by  a  creditor  of  one  of  the  heirs. 

2.  But  that  where  the  sale  is  made  and  judgment  taken  for  the  purchase- 
money,  the  administrators  may  buy  back  the  stock  at  sheriff's  sale  upon  their 
own  judgment,  and  may  permit  one  of  themselves,  the  son  and  original  pur- 
chaser, to  carry  on  the  business  under  the  same  sign  and  trade-mark  he  nad 
used  when  carrying  on  the  business  in  his  own  name  ;  the  judicial  sale  was 
legal  notice  of  a  change  of  property,  and  no  correspondent  change  of  posses- 
sion, and  of  the  indicia  of  ownership,  were  needed  to  complete  the  effect. 

3.  It  was  not  error  in  the  court  below,  on  the  trial  of  the  issue,  to  charge 
the  jury  in  effect,  that  the  ansignment  vested  a  valid  title  to  the  goods  assigned 
in  the  assignee  plaintiff,  and  that  he  was  entitled  to  hold  the  possession,  for, 
though  an  execution  against  the  son  was  in  the  hands  of  the  sheriff  at  the 
time  of  the  assignment,  yet  the  goods  belonged  to  the  estate  of.  the  decedent, 
and  the  execution  was  no  lien  and  no  obstacle  to  the  assignment. 

4.  Though  the  interest  of  a  copartner  in  partnership  property  may  be  taken 
in  execution  and  sold  for  his  debts,  yet  the  sale  is  subject  to  the  rights  of  part- 
nership creditors,  and  the  purchaser  is  entitled  to  an  account,  and  not  to  the 
possessiim  of  the  goods. 

5.  A  bill  of  exceptions  must  certify  the  evidence  upon  which  it  is  founded, 
or  the  Supreme  Court  will  not  reverse  the  judgment  rendered  in  the  court 
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below,  though  it  may  be  apparent  that  there  was  error  in  the  ruling  com- 
plained of  in  the  rejection  oi  evidence  offered  on  the  trial. 

6.  A  judgment-creditor  of  the  defendant  in  execution  may  be  a  witness  in 
a  feigned  issue,  under  the  Sheriff's  Interpleader  Act,  where  he  has  no  direct 
interest  in  the  event  of  the  suit ;  but  where  a  judgment-creditor  was  rejected 
on  the  trial  on  the  ground  of  interest,  and  the  bill  of  exceptions  did  not  con- 
tain what  he  was  called  to  prove,  the  Supreme  Court,  on  writ  of  error,  will 
not  reverse,  though  harm  may  have  been  done  to  the  defendant  in  the  issue 
by  the  rejection. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  issue  under  the  Sheriff's  Interpleader  Act,  in 
which  Thomas  Wightman  was  plaintiff,  and  Sylvanus  Lothrop 
defendant,  to  try  the  title  to  certain  personal  property  claimed 
by  Wightman,  but  which  had  been  levied  on  by  Lothrop  under  a 
judgment  and  execution  against  F.  R.  Lorenz. 

The  material  facts  of  the  case  were  as  follows: — Frederick 
Lorenz  died  in  1854,  leaving  a  widow,  ten  children,  and  one 
grandchild,  the  issue  of  a  deceased  child.  Mr.  Lorenz  made  a 
will,  but  appointed  no  executors.  He  gave  his  widow  one-third 
of  all  his  property,  absolutely ;  the  remainder  he  directed  to  be 
divided  into  twenty-one  equal  parts,  of  which  two  parts  should 
go  to  each  of  his  children,  and  one  part  to  his  grandchild.  Mrs. 
Catherine  Lorenz,  the  widow,  Frederick  R.  Lorenz,  one  of  the 
sons,  and  James  J.  Gray  took  out  letters  of  administration,  with 
the  will  annexed. 

At  the  time  of  Mr.  Lorenz's  death  he  was  a  partner  with 
Thomas  Wightman,  in  carrying  on  Penn  Glassworks ;  Mr.  Lo- 
renz's  interest  in  the  partnership  being  two-thirds,  and  Mr. 
Wightman's  one-third.  The  Penn  Glassworks  themselves  be- 
longed to  Mr.  Lorenz  exclusively.  The  firm  occupied  a  ware- 
house at  No.  63  Water  street,  in  Pittsburgh,  which  also  belonged 
to  Mr.  Lorenz.  By  the  articles  of  partnership  it  was  provided 
that,  in  case  of  the  death  of  either  partner,  the  business  should 
be  carried  on  by  the  survivor  for  one  year  without  any  change ; 
at  the  expiration  of  which  time  it  should  be  wound  up.  In  pur- 
suance of  this  provision  Mr.  W^ightman  carried  on  the  business 
for  one  year  after  Mr.  Lorenz *s  death.  At  the  end  of  this  time 
Frederick  R.  Lorenz,  one  of  the  administrators,  bought  from  the 
administrators  his  father's  interest  in  the  firm  of  Lorenz  & 
Wightman,  except  the  outstanding  debts,  but  neither  paid  nor 
gave  security  therefor ;  afterwards  he  bought  from  Mr.  Wight- 
man  his  interest  in  the  concern,  except  the  outstanding  debts. 
He  then  began  to  carry  on  the  Penn  Glassworks  himself,  using 
the  same  works  and  the  same  warehouse  which  had  been  before 
used  by  the  firm,  and  which  still  belonged  to  the  estate  of  old 
Mr.  Lorenz.  He  also  collected  in  a  large  amount  of  debts  due 
to  Lorenz  &  Wightman,  after  he   bought  his  father's  interest 
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therein,  and  had  in  his  hands  that  part  of  it  which  belonged  to 
his  father*s  estate.  In  the  winter  of  1857  and  1858  he  became 
involved  on  account  of  endorsements.  The  other  administrators 
becoming  aware  of  his  embarrassments,  on  the  25th  of  January 
1858  induced  him  to  confess  judgment  to  them,  as  administrators, 
for  562,350.32,  the  amount  which  he  still  owed  the  estate  for  the 
works,  and  for  the  money  he  had  collected  as  aforesaid,  after 
allowing  him  credit  for  all  the  moneys  he  had  paid;  and  imme- 
diately put  an  execution  thereon  into  the  sheriflf's  hands.  On 
the  same  day,  but  at  a  later  hour,  he  confessed  a  judgment  to 
his  mother,  Catharine  Lorenz,  and  his  brother,  Charles  H.  Lo- 
renz,  for  their  own  use,  and  in  trust  for  the  other  legatees  and 
devisees  of  Frederick  Lorenz,  deceased,  for  $7135  of  real  debt, 
being  the  amount  of  rent  which  he  had  collected  belonging  to  the 
estate.  An  execution  was  immediately  put  into  the  sheriff's 
hands  upon  this  judgment,  but  at  a  later  hour  than  the  other. 
On  these  writs  the  sheriff  levied  on  all  the  personal  property  of 
F.  R.  Lorenz,  being  the  stock  connected  with  the  glassworks, 
manufactured  and  unmanufactured  at  the  works,  and  in  the  ware- 
house, tools,  &c.,  for  manufacturing,  store  goods,  &c.  On  the 
4th  of  February  1858  he  commenced  the  sale,  and  on  that  and 
the  two  succeeding  days  completed  it.  The  property  sold  for 
829,692.37,  and  was  purchased  by  the  administrators.  The 
sheriff  made  them,  as  administrators,  a  bill  of  sale  of  the  pro- 
perty, with  a  receipt  at  the  foot  of  it  for  the  purchase-money. 
They  on  their  part  paid  the  sheriff  the  costs,  $165.91,  and  gave 
him  a  receipt  for  the  balance  of  the  purchase-money,  $29,526.96, 
as  applicable  to  the  administrator's  writ.  Beside  the  $165.91 
of  costs,  there  was  no  money  passed  either  way.  It  was  then 
agreed  by  the  devisees  and  legatees  and  administrators  that  the 
latter  should  go  on,  and  work  up  the  materials  on  hand,  buying 
such  other  materials  as  might  be  needed  for  that  purpose,  for 
account  of  the  estate ;  and  when  that  was  done,  if  it  was  deemed 
advisable,  they  should  continue  to  carry  them  on  for  the  same 
account.  The  administrators  thereupon  gave  to  Frederick  R. 
Lorenz  a  power  of  attorney  to  attend  to  the  business  "/<?r  them 
and  in  their  names.**  In  pursuance  of  the  power  the  business 
was  conducted  by  Frederick  R.  Lorenz,  in  the  same  place,  under 
the  same  sign  and  brand,  and  without  any  apparent  change,  for 
about  two  years,  except  that  the  name  of  F.  R.  Lorenz,  agent, 
was  generally,  but  not  always,  put  on  the  bills  which  were  ren- 
dered for  goods  sold.  In  the  mean  time  Mr.  Lothrop,  who  had 
obtained  judgment  against  F.  R.  Lorenz  for  $3441.06,  issued  an 
execution,  and  levied  on  all  his  right,  title,  and  interest  in  a 
large  lot  of  glassware.  To  avoid,  as  was  said,  other  levies  and 
lawsuits,  the  administrators  of  F.  Lorenz,  deceased,  made  a 
voluntary  assignment  to  Thomas  Wightman  of  all  the  property 
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held  by  them  as  administrators,  or  in  their  own  right,  for  the 
benefit  of  the  creditors,  heirs,  and  assignees  of  deceased.  Wight- 
man  claiming  the  property  levied  on  under  Lothrop,  executor, 
this  issue  was  formed  as  above  stated.  Between  the  time  of 
making  up  the  issue  and  the  trial,  George  Darsie,  Esq.,  was  sub- 
stituted as  administrator  de  bonis  non. 

On  the  trial  the  defendant  called  McCullough  as  a  witness, 
who,  it  was  admitted,  was  a  judgment-creditor  of  F.  R.  Lorenz ; 
objection  being  made  to  his  competency  on  the  ground  of  interest, 
he  was  rejected  by  the  court,  and  a  bill  of  exception  sealed. 
The  defendant  also  offered  the  first  administration  account  of  the 
estate  of  Frederick  Lorenz,  deceased,  the  exceptions  filed  there^ 
to,  the  auditor's  report  thereon,  and  decree  of  confirmation, 
for  the  purpose  of  showing  that  the  title  of  the  property  pur- 
chased at  the  sheriff's  sale  by  the  administrators,  vested  in  them 
as  individuals  and  not  in  their  representative  capacity;  to  be 
followed  by  other  proof,  that  that  decision  was  acquiesced  in  and 
recognised  by  all  the  parties ;  and  also  for  the  purpose  of 
sustaining  the  defendant's  title  and  defeating  that  of  plaintiff. 
This  was  objected  to  on  the  ground  of  irrrelevancy  and  incom- 
petency, and  was  rejected  by  the  court,  and  a  bill  of  exceptions 
sealed. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury:— 

1.  That  said  administrators  having  sold  the  interest  of  F. 
Lorenz,  deceased,  in  Lorenz  &  Wightman,  to  F.  R.  Lorenz,  on  a 
credit  without  taking  security  therefor,  the  law  treats  said  sale 
as  a  distinct  appropriation  of  their  own,  and  they  became  per- 
sonally liable  to  the  estate  for  the  value  thereof. 

2.  That  having  made  the  appropriation  and  rendered  them- 
selves liable  to  account  for  the  value  of  said  interest  in  money, 
they  could  not  afterward  purchase  and  bring  back  into  the  trust 
other  property  in  the  place  thereof,  but  were  bound  to  account 
for  the  same  in  money. 

3.  That  the  property  purchased  by  0.  Lorenz,  F.  R.  Lorenz, 
and  J.  J.  Gray,  at  the  sale  of  the  4th  February  1858,  vested  in 
them  as  individuals  and  not  as  administrators. 

4.  That  said  administrators  were  not  authorized  or  empowered 
by  law  to  embark  the  assets  of  the  estate  they  represented,  in 
the  hazardous  and  fluctuating  business  of  manufacturing  glass ; 
nor  could  they  legally  authorize  any  one  else  for  them  and  in 
their  stead  as  administrators,  to  do  so. 

5.  That  possession  of  personal  property  is  presumptive  evidence 
of  owner*ihip,  and  the  burden  of  proof  is  on  him  who  alleges  the 
contrary. 

6.  That,  to  enable  the  plaintiff  to  maintain  this  action,  he  must 
show  such  right  of  dominion  over  the  property  levied  upon  at 
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the  time  the  writ  went  into  the  sheriff 's  hands,  that  he  could 
have  claimed  possession  of  the  same  goods. 

7.  That  a  right  to  demand  a  certain  sum  of  money  in  place 
of  the  goods,  is  not  a  title  to  the  goods  themselves,  and  that  said 
administrators  having  authorized  F.  R.  Lorenz  to  manufacture, 
sell,  and  dispose  of  said  glass  and  stock,  in  such  manner  and  on 
such  terms  as  he  chose,  he  was  bound  to  account  for  the  pro- 
ceeds only ;  even  they  could  not  reclaim  possession  of  the  spe- 
cific property  committed  to  him. 

8.  That,  as  the  power  of  attorney  merely  authorized  F.  B. 
Lorenz,  as  the  agent  of  the  administrators,  to  sell  the  glass  and 
manufacture  and  sell  the  stock  then  on  hand,  it  cannot  be  con- 
strued to  relate  to,  or  protect  from  levy  and  sale,  other  glass 
manufactured  by  said  F.  R.  Lorenz,  from  materials  purchased 
by  him  subsequently  to  said  sheriff's  sale. 

9.  That,  in  or(^er  to  recover  in  this  case,  the  plaintiff  must 
show  the  jury  clearly  and  conclusively,  that  the  glass,  &c.,  levied 
upon,  was  the  same  glass  purchased  at  the  sheriff's  sale  of  the 
4th  February  1868,  or  the  product  of  the  materials  then  pur- 
chased and  since  manufactured. 

10.  That  it  was  the  duty  of  said  administrators,  if,  as  they 
claim,  the  business  was  to  be  conducted  in  their  name  and  on 
their  account  by  F.  R.  Lorenz,  after  said  sale,  so  to  notify  the 
public  and  those  thereafter  dealing  with  said  F.  R.  Lorenz ;  and 
if  such  notice  was  not  given  by  the  parties,  said  power  of  attorney 
and  the  alleged  change  in  the  business,  would  not  protect  said 
property  from  levy  and  sale  in  this  suit,  as  the  property  of 
F.  R.  Lorenz. 

11.  If  the  jury  believe,  from  all  the  evidence  in  the  cause, 
that  after  said  sale,  F.  R.  Lorenz  was  doing  business  in  the  same 
store,  with  the  same  sign — his  own  name — over  the  door,  putting 
the  same  brand — his  own  name — on  the  glass  boxes,  with  the 
same  factory,  the  same  clerks,  and  rendered  bills  in  the  same 
form  as  before  said  sale,  with  the  knowledge  of  said  administra- 
tors, that  the  property  levied  upon  was  subject  to  seizure  as  the 
property  of  F.  R.  Lorenz,  and  no  private  arrangement  between 
him  and  said  administrators  would  enable  them  to  claim  it  as 
theirs. 

12.  That,  where  a  purchaser  of  personal  property  at  sheriff's 
sale  permits  said  property  to  remain  in  the  possession  of  the 
defendant  in  the  writ  for  nearly  two  ypars,  as  in  this  case,  and 
permits  the  defendant  to  deal  with  it  during  that  time  as  he  did 
before  the  sale,  and  under  the  circumstances  stated  in  the  pre- 
ceding proposition — after  said  lapse  of  time  and  said  exercise  of 
dominion  and  ownership  by  the  original  owner,  said  sale  ceases 
to  be  evidence  of  title  in  the  purchaser. 

18.  That  said  administrators  having  made  claim  to  the  property 


Digitized  by  VjOOQ  IC 


soar  SUPREME  COURT  IPittsburgh 

[Lothrop  V.  Wightman.J 

in  dispute  in  their  representative  capacity,  they  must  stand  or 
fall  upon  that  claim,  and  they  cannot  support  the  same  by  show- 
ing title  to  said  property  in  their  own  right.  A  claim  as  absolute 
owner  cannot  be  supported  by  showing  a  limited  interest,  nor 
can  a  special  property  be  supported  by  showing  absolute  owner- 
ship. 

14.  If  the  jury  believe  the  plaintiff  has  failed  to  establish  his 
title,  there  must  be  a  verdict  for  the  defendant  in  the  issue,  and 
the  jury  need  not  go  on  to  inquire  whether  the  goods  are  the 
goods  of  the  defendant,  or  whose  goods  they  are. 

15.  That  the  voluntary  assignment  made  by  the  administra- 
tors of  F.  Lorenz,  deceased,  to  the  plaintiff,  and  by  virtue  of 
which  the  plaintiff  claims  title,  was  void — the  administrators  not 
being  authorized  by  law  to  transfer  their  trust,  and  the  property 
in  their  hands  belonging  to  the  estate  they  represented. 

16.  That,  if  the  assignment  was  void,  the^  plaintiff  cannot 
recover. 

17.  That  the  assignment  by  virtue  of  which  the  plaintiff  claims 
title  was  not  executed  until  after  the  sheriff  had  levied  upon  the 
defendant's  goods,  and  therefore,  the  goods  being  in  the  custody 
of  the  sheriff,  before  and  at  the  time  the  plaintiff's  alleged  title 
accrued,  the  plaintiff  cannot  recover. 

The  court  below  (Hampton,  P.  J.)  negatived  all  the  points 
of  the  defendant,  and  charged: — 

.  "  1.  In  my  opinion,  the  sale  of  the  personal  property  to  Frede- 
rick R.  Lorenz,  vested  in  him  a  good  title.  If  administrators 
sell  the  personal  property  of  the  intestate  at  public  sale,  they 
are  only  responsible  for  the  amount  it  brings.  But  if  they  sell 
at  private  sale,  they  are  responsible  for  its  full  value,  without 
reference  to  the  amount  for  which  it  was  sold.  But  in  either 
case,  if  the  sale  be  fair  and  honest,  the  purchaser  will  take  a 
good  title. 

"  2.  In  the  absence  of  any  fraud,  the  administrators  took  a 
valid  title  by  their  purchase  at  the  sheriff's  sale,  and  might,  if 
they  chose  to  do  so,  hold  it  in  trust  for  the  estate  of  Frederick 
Lorenz,  deceased. 

"  3.  Under  the  circumstances  of  this  case,  if  the  jury  believe 
that  Frederick  R.  Lorenz  carried  on  the  business  after  the 
sheriff's  sale,  as  the  agent  of  the  administrators,  under  the 
power  of  attorney  of  the  22d  March  1858,  and  not  for  himself 
individually,  as  testified  to  by  the  witnesses,  he  acquired  no 
interest  thereby  which  was  liable  to  levy  and  sale  on  the  Lothrop 
execution. 

"  4.  That,  even  if  the  administrators  could  not  purchase  and 
hold  the  property  in  their  representative  capacity,  they  took 
and  held  a  naked  title  as  individuals,  in  which  case  they  would 
be  partners.     Frederick  R.  Lorenz  would,  in  that  case,  be  the 
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owner  of  an  undivided  third  part  of  the  property  so  purchased. 
In  that  case  the  sheriff  could  only  levy  on  his  interest,  which 
would  be  the  residuum  in  money  coming  to  him  after  all  the 
debts  of  the  concern  shall  be  paid.  Neither  the  sheriff  nor  his 
vendee  could  take  possession  of  the  property — the  right  to  the 
possession  and  title  would  still  remain  in  the  other  partners, 
for  the  purpose  of  settling  up  the  concern  and  paying  off  the 
debts. 

*'  5.  But  whether  the  administrators  are  to  be  considered  as 
owning  the  property  in  their  representative  or  individual  capacity, 
the  legal  title  was  still  in  them  at  the  time  of  the  levy,  and  was 
subsequently  transferred  to  the  plaintiff  Wightman,  by  the  assign- 
ment of  the  22d  March  1860/* 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiff.  The  case  was  then  removed  into  this  court  by  the 
defendant,  by  whom  the  rejection  of  the  evidence  above  men- 
tioned, and  the  refusal  of  the  court  below  to  charge  as  requested, 
were  assigned  for  error. 

Thomas  H.  Baird  and  James  H.  Hopkins^  for  plaintiff  in 
error. 

C.  Shaler  and  Thomas  Mc Connelly  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  January  18th  1862,  by 
Woodward,  J. — Although  it  was  a  gross  irregularity  on  the 
part  of  the  three  administrators  of  Frederick  Lorenz,  aeceased, 
to  sell  his  large  and  valuable  personal  estate  to  Frederick  R. 
Lorenz,  one  of  their  number,  by  private  sale,  and  in  bulk,  yet 
Lothrop,  as  an  execution-creditor  of  Frederick  R.  Lorenz,  is  not 
the  party  to  complain  of  it,  for  he  is  neither  heir  nor  creditor  of 
the  decedent,  and  claims  in  this  feigned  issue  under  Frederick 
R.  Lorenz,  the  purchaser  at  that  sale.  His  position  compels  him 
to  affirm  the  validity  of  that  sale.  Wightman  also  claims  under 
Frederick  R.  Lorenz,  so  that  the  manner  in  which  Frederick 
acquired  title  is  not  open  to  criticism  in  this  case. 

Assuming  him  to  have  been  at  one  time  the  bond  fide  owner  of 
the  goods,  it  is  admitted  that,  on  the  4th  February  1858,  they 
were  sold  by  the  sheriff  and  bid  in  by  the  administrators  of  F. 
Lorenz,  deceased,  to  wit,  Catherine  Lorenz,  Frederick  R.  Lorenz, 
and  James  J.  Gray.  This  sale  was  made  on  two  judgments  con- 
fessed by  Frederick  R.  to  the  administrators.  Neither  the  judg- 
ments nor  the  sale  are  questioned  for  fraud,  and  the  consequence 
is  that  they  transferred  the  title  of  Frederick  R.  back  again  to 
the  three  administrators.  Nor  was  the  title  of  the  purchasers 
impaired  by  their  suffering  Frederick  to  carry  on  business  as 
their  agent  and  under  the  same  sign  and  trade-mark  he  had  used 
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when  acting  for  himself,  because  the  judicial  sale  was  legal  notice 
to  all  the  world  of  the  change  of  property,  and  needed  no  cor- 
respondent change  of  possession  and  of  the  indicia  of  ownership 
to  complete  its  efiFect.  The  answers  of  the  learned  judge  on  this 
point,  and  on  the  effect  of  the  administrators  carrying  on  the 
business  of  the  decedent,  were  unexceptionable. 

But  in  what  character  did  the  three  administrators  purchase 
at  the  sheriflf 's  sale — as  administrators  or  as  individuals  ?  Look- 
,  ing  at  no  more  of  the  case  than  we  have  on  the  record,  we  can 
not  doubt  that  they  purchased  in  their  representative  characters, 
and  that  the  legal  effect  of  the  sale  was  to  revest  the  property  in 
the  estate  of  the  decedent.  If  such  were  the  fact,  then,  when 
Lothrop  took  his  execution  against  Frederick,  nearly  two  years 
subsequently  to  the  sheriff's  sale  to  the  administrators,  he  could 
have  no  right  to  seize  the  goods  as  the  property  of  Frederick,  his 
debtor.  As  well  might  he  have  attempted  to  make  his  money 
out  of  any  other  part  of  the  decedent's  estate.  That  a  creditor 
whose  debtor  happens  to  be  an  administrator  may  not  levy  an 
execution  on  goods  of  the  decedent,  in  the  custody  of  the  debtor 
only  for  purposes  of  administration,  is  a  proposition  which  no- 
body will  question. 

And  although  it  was  another  gross  irregularity  in  the  adminis- 
trators to  assign  over  to  Wightman  assets  which  the  law  required 
them  to  administer,  yet  the  assignment  would  be,  as  between  the 
immediate  parties  thereto,  sufficient  to  pass  the  legal  title.  It 
would  bind  the  administrators  and  all  the  world,  except  only 
heirs  and  creditors  of  the  decedent.  Neither  of  this  class  of 
persons  is  here  to  object.  Wightman,  the  apparent  owner  of  the 
property  when  the  issue  was  formed,  was,  therefore,  properly 
made  the  party  plaintiff.  It  is  of  no  moment,  in  the  view  we 
are  now  taking  of  the  case,  that  the  assignment  was  made  to 
Wightman  after  Lothrop's  execution  was  in  the  sheriff's  hands, 
for,  upon  the  assumption  that  the  goods  belonged  to  the  dead 
man's  estate,  the  execution  became  no  lien,  and  was  no  obstacle 
to  the  assignment. 

But  it  may  be  said  that  the  defendant  offered  to  prove  that  the 
administrators  did  not  purchase  in  their  representative  capacity, 
but  as  individuals,  and  that  if  they  purchased  as  individuals,  a 
right  of  property  vested  in  or  remained  undivested  in  Frederick 
R.  to  at  least  an  undivided  portion  of  the  goods.  If  the  bill  of 
exception  were  so  we  should  be  obliged  to  reverse  the  judgment, 
for  we  cannot  agree  with  what  fell  from  the  learned  judge  in  re- 
jecting the  offer.  If  the  three  purchasers  were  partners,  the 
interest  of  Frederick  could  be  seized  and  sold  for  his  debt,  sub- 
ject to  the  rights  of  partnership-creditors,  and  the  fact  that  the 
purchaser  could  not  succeed  to  the  possession  of  the  goods,  but 
only  to  a  right  of  account,  would  not  forbid  tho  levy  and  sale. 
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If  the  three  purchasers  were  not  partners,  then  Frederick's 
interest  was  seizable  like  the  undivided  interest  of  any  tenant  in 
common.  But  does  the  bill  certify  us  that  any  evidence  tending 
to  show  that  the  administrators  purchased  in  their  individual  and 
not  their  representative  characters  was  offered  ?  It  tells  us  that 
certain  proceedings  were  had  in  the  Orphans'  Court  from  which 
this  conclusion  would  follow,  and  it  refers  to  them  with  a  pro  ut 
the  same,  but  it  does  not  set  them  forth,  nor  even  furnish  us  with 
an  outline  of  them.  In  this  respect  the  bill  is  defective,  and  it 
is  a  very  important  defect  in  this  case,  for,  without  a  full  exhibi- 
tion of  the  Orphans*  Court  proceedings,  alluded  to  in  the  bill,  we 
cannot  conceive  how  they  should  prove  in  what  character  the 
administrators  purchased.  If  the  offer  was  made  to  the  court 
below  as  it  is  certified  to  us,*  it  was  rightly  rejected,  not  indeed 
for  the  reasons  assigned  below,  but  because  it  did  not  tend  to 
establish  any  interest  whatever  in  Frederick  R.  in  the  goods  in 
question. 

The  other  bill  of  exception  on  the  rejection  of  Michael  McCul- 
lough  as  a  witness  is  also  defective.  It  sets  forth  that  he  was 
called  to  the  book  and  that  the  plaintiff  objected  to  him  on  the 
ground  of  interest ;  that  it  was  admitted  that  he  was  a  judgment- 
creditor  of  Frederick  R.  Lorenz,  and  that  the  court  sustained  the 
objection  and  rejected  the  witness.  Now  we  cannot  agree  that 
McCullough  was  disqualified  by  the  fact  that  he  was  a  creditor 
of  Frederick,  for  he  had  no  direct  interest  in  the  event  of  this 
suit,  but  what  was  he  called  to  prove  ?  Anything  the  loss  of  an 
opportunity  to  prove  which  was  injurious  to  the  defendant  ?  The 
bill  gives  no  answer  to  these  questions.  We  are  referred  to  the 
appendix  of  the  paper-book  for  the  offer,  but  the  offer  is  not  to 
be  found  there.  Either  in  the  body  of  the  bill  or  in  the  appendix 
the  substance  of  what  McCullough  was  to  prove  ou^ht  to  have 
been  furnished,  that  we  might  see  whether  harm  had  been  done 
to  the  defendant  by  the  error  of  rejecting  him. 

Thus  while  both  bills  of  exception  afford  some  ground  to  be- 
lieve that  the  court  fell  into  two  technical  errors,  they  contain 
no  evidence  that  the  defendant  was  injured  thereby,  and  there- 
fore furnish  no  reason  for  reversing  the  judgment. 

The  judgment  is  afBrmed. 

6  We.— 20 
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Donnally  versus  Ryan. 

J^artnership  Debts. — Firm  not  liable  /or  Money  borrmced  by  individual 
Partner^  unless  the  Debt  is  assumed  by  the  Firm, —  Widow  a  competent 
Witness,  after  release  of  Interest. 

1.  If  one  person,  for  the  purpose  of  entering  into  partnership  with  another, 
borrow  money,  giving  his  individual  note  therefor,  and  it  is  used  bj  the  co- 
partner in  buying  goods  for  the  firm,  the  debt  does  not  thereby  become  that 
of  the  firm  unless  expressly  assumed. 

2.  C,  about  to  go  into  business  with  his  brother  J.,  put  in,  "  as  stock  for  the 
purpose  of  forming  a  partnership  with  equal  shares,''  certain  "gold  dust," 
sent  to  his  wife  from  her  brother  K.,  for  which  C.  subsequently  gave  his  indi- 
vidual note.  After  the  dissolution  of  the  partnership  and  the  death  of  C,  R. 
brought  suit  against  J.  as  surviving  partner,  for  the  loan  to  C,  claiming  it  to 
be  a  firm  debt ;  on  the  trial  it  was  proved  that  J.  had  used  the  *'  gold  dust" 
to  buy  goods ;  that  he  had  encouraged  C.  to  embark  it  as  capital,  and  had 
advised  the  plaintiff  to  permit  his  brother-in-law  C.  to  put  it  in  the  firm  as 
such,  but  there  was  no  evidence  that  J.  had  ever  assumed  any  respODsibility 
in  regard  to  it.  Held,  That  the  loan  was  a  personal  credit  to  C,  and  not  a 
loan  to  the  firm ;  and  consequently,  no  liability  resulted  against  J.  as  surviving 
partner,  and  it  was  error  in  the  court  to  submit  the  question,  as  one  of  fact,  to 
the  jurv. 

3.  The  widow  of  C.  was  a  competent  witness  for  the  plaintiff,  after  she  bad 
released  her  interest  in  her  husband's  estate. 

Error  to  the  Common  Pleas  of  Orawford  county. 

This  was*  an  action  of  assumpsit^  brought  March  7th  1855,  by 
Corydon  Ryan  against  John  R.  Donnally,  surviving  partner  of 
the  late  firm  of  John  R.  &  Charles  B.  Donnally,  in  which  the 
plaintiff  declared  on  the  common  money  counts,  and  the  defend- 
ant pleaded  non  atsumpsity  and  payment,  &c. 

The  main  point  in  the  case  was,  whether  the  cash  proceeds  of  a 
certain  quantity  of  gold  dust,  valued  at  $800,  belonging  to  the 

Elaintiff,  and  which  was  sent  in  1851  by  him  from  California  to 
is  sister  (the  wife  of  Charles  B.  Donnally)  for  safe  keeping, 
and  which  went  into  the  partnership  of  the  two  Donnallys,  and 
was  used  in  the  purchase  of  goods,  &c.,  was  a  debt  due  by  de- 
ceased partner  alone,  or  a  firm-debt,  for  which  the  defendant,  as 
surviving  partner,  was  answerable. 

On  the  trial,  the  widow  of  Charles  B.  Donnally  (having  re- 
leased her  interest  in  her  husband's  estate)  was  examined  as  a 
witness,  and  detailed  the  facts  connected  with  the  receipt  and 
disposition  of  the  gold  dust.  John  Jones  was  also  examined, 
under  exception,  as  to  declarations  of  C.  B.  Donnally,  in  the 
presence  of  John  R.  Donnally,  about  the  receipt  of  this  money, 
and  several  letters  from  Rvan  to  C.  B.  Donnally,  and  from  C. 
B.  Donnally  to  Ryan,  as  also  a  note  from  C.  B.  Donnally  to 
Ryan  for  the  amount,  dated  August  17th  1863,  payable  in  two 
years ;  and  a  receipt  from  J.  R.  Donnally  to  C.  fe.  Donnally, 
dated  March  1853,  for  (750  in  cash,  and  gold  dust  to  the  amount 
of  $400,  as  stock  "  for  the  purpose  of  forming  a  partnership  of 
equal  shares,"  &c.,  were  offered  and  received  in  evidence,  all 
which  is  fully  set  forth  in  the  opinion  of  this  court. 
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The  plaintiff  requested  the  court  to  charge  the  jury :  1.  That  if 
John  Donnally  knew  that  his  partner,  Charles  B.  Donnally,  had 
money  in  his  possession,  intrusted  to  him  for  safe  keeping  by 
Corydon  Ryan ;  and  Charles,  with  the  knowledge  of  John,  ap- 
plied it  to  the  partnership  business,  the  firm  is  liable  for  the 
money. 

2.  If  the  jury  should  beliere  that  John  Donnally  was  induced 
by  any  means  whatever,  or  had  any  agency  whatever  in  procuring 
Charles  Donnally  to  invest  the  money  of  Ryan  in  the  partnership 
of  John  &  Charles  Donnally,  the  firm  is  liable  to  Ryan  for  the 
money. 

8.  If  John  and  Charles  Donnally  were  in  partnership,  and, 
during  its  existence,  Ryan  intrusted  money  to  Charles  for  safe 
keeping,  and  this  money  was  applied  by  him  with  the  knowledge 
of  his  partner  John,  to  the  partnership  business,  the  firm  is  liable 
to  Ryan  for  the  money ;  nor  can  this  liability  be  avoided  by  the 
partners  changing  the  terms  of  their  partnership,  and  calling 
this  trust-money  as  an  addition  to  the  share  or  stock  of  Charles 
in  the  partnership. 

4.  The  note  given  by  C.  B.  Donnally  to  Ryan  for  his  debt 
does  not  discharge  the  liability  of  the  firm. 

5.  A  person  who  has  intrusted  his  money  or  goods  to  another, 
can  follow  and  recover  the  same  from  whoever  had  possession  of 
them  with  knowledge  of  the  trust. 

6.  If  Charles  Donnally  let  John  have  the  money  of  Ryan,  in 
violation  of  his  trust,  John  knowing  that  he  held  it  as  trust- 
money,  and  afterwards  Charles  went  into  partnership  with  John, 
the  firm  is  liable  to  Ryan. 

1.  The  defendant  also  requested  the  court  to  charge  the  jury : 
That  if  the  money  for  which  suit  was  brought  was  lent  upon  the 
individual  credit  of  C.  B.  Donnally,  the  plaintiff  cannot  recover. 

2.  That  if  C.  B.  Donnally  even  borrowed  and  received  the 
amount  in  question,  to  enable  him  to  pay  his  contribution  to  the 
capital  of  the  firm,  the  firm  is  not  thereby  made  liable,  and  the 
plaintiff  cannot  recover. 

3.  That  the  taking  of  the  note  from  Charles,  as  given  in  evi- 
dence, is  a  release  of  the  partnership,  if  even  liable  before. 

The  court  below  affirmed  the  plaintiff's  first,  second,  and  third 
points,  with  this  addition  to  the  second :  "  that  if  J.  R.  Donnally 
knew  that  the  money  was  put  in  by  C.  B.  Donnally,  without  the 
knowledge  and  consent,  and  contrary  to  the  instructions  of  the 
plaintiff,  then  the  answer  is  as  requested  in  these  three  points." 
The  third  and  fourth  points  were  answered  by  saying  that,  "  if  the 
note  given  by  C.  B.  Donnally  to  Ryan  was  taken  and  accepted  with 
a  knowledge  of  his  rights  and  as  a  settlement  of  his  claim,  the 
plaintiff  would  be  bound  by  it,  and  bound  in  this  suit ;  but  that 
if,  as  alleged  by  counsel,  it  was  merely  to  settle  the  amount  of 
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the  claim,  and  to  furnish  evidence  of  that  fact  and  all  that  he 
could  obtain,  it  ia  no  bar  to  the  plaintiff's  claim  here.  That  it 
is  not  necessarily  a  release  of  the  partnership,  if  liable  before, 
but  might  be  so  or  not,  according  as  the  jury  are  satisfied,  before 
indicated."  The  plaintiff's  fifth  and  sixth  points  were  affirmed, 
as  also  the  first  and  second  points  propounded  by  defendant. 

Under  these  instructions  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff.  Whereupon  the  case  was  removed  into  this 
court  by  the  defendant,  where  the  ruling  of  the  court  below, 
allowing  the  widow  of  C.  B.  Donnally  to  testify ;  permitting  a 
witness  to  testify  to  declarations  of  C.  B.  Donnally,  without 
requiring  the  preliminary  proof  necessary  to  render  them  admis- 
sible ;  and  the  answer  given  to  the  points  presented  by  plaintiff 
and  defendant,  were  assigned  for  error. 

There  were  eleven  specifications  of  error,  but  the  main  ques- 
tion in  the  cause  was  whether  there  was  sufficient  evidence  of 
the  legal  liability  of  the  firm  of  John  R.  &  Charles  B.  Donnally, 
to  warrant  the  court  below  in  submitting  that  fact  to  the  jury. 

&.  Church  and  S.  Netoton  Pstti^j  for  plaintiff  in  error. 

W.  B.  Scott  and  2>.  M.  Farrellt/j  for  defendant. 

The  opinion  of  the  court  was  delivered,  January  18th  1862,  by 
Woodward,  J. — That  John  R.  and  Charles  B.  Donnally  were 
partoers  in  mercantile  business,  and  that  sold  dust  of  Ryan,  to 
an  amount  exceeding  $800,  sent  from  California  to  his  sister, 
who  was  the  wife  of  Charles  B.  Donnally,  for  safe  keeping,  went 
into  the  partnership  of  the  two  Donnallys,  and  was  used  by  them 
in  the  purchase  of  goods,  are  among  the  unquestioned  facts  of 
the  case ;  but  whether  the  gold  dust  was  put  in  as  capital  by 
Charles,  or  was  taken  and  used  by  the  firm  on  their  joint  credit, 
was  the  contested  question  of  fact.  This  question  was  fairly 
submitted  to  the  jury,  and  tlicy  found  that  it  was  not  advanced 
by  Charles  as  capital,  but  was  used  by  the  firm  as  joint  borrowers 
from  Ryan.  The  consequence  was  a  verdict  against  John,  as 
the  surviving  partner  of  the  firm. 

The  only  question  that  can  arise  upon  such  a  record  for  the 
consideration  of  a  court  of  error,  is  whether  there  was  evidenco 
to  justify  the  court  in  submitting  that  question  of  fact  to  tho 
jury.  Upon  a  careful  examination  of  all  the  proofs  that  have 
been  sent  up,  we  are  compelled  to  say,  very  reluctantly,  that 
the  evidence  did  not  justify  such  a  submission.  Mrs.  Sarah 
Donnally,  widow  of  Charles  and  sister  of  Ryan,  proves  that  John 
and  Charles  were  in  partnership,  and  that  John  bought  goods 
with  part  of  the  gold  dust ;  but  she  proves  no  fact  that  tends  to 
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show  in  what  character  the  firm  used  Ryan's  money.  Nor  does 
Jones.  The  letters  of  Charles  to  Ryan,  one  of  which  was  in 
John's  handwriting,  were  importunate  persuasives  to  Ryan  to 
consent  that  his  money  should  be  devoted  to  trade  in  some  form 
either  as  capital  advanced  by  himself  to  make  him  a  partner,  or 
as  money  loaned  to  Charles,  that  he  might  put  it  in  as  capital,  or 
as  capital  loaned  to  the  firm.  Ryan's  letter  of  February  21st 
1852  conveyed  his  answer  in  these  words :  "  Charles,  I  want  you 
to  do  the  best  that  you  can  in  changing  the  dust  that  I  sent  to 
you.  I  think  if  it  is  correct  there  will  be  nearly  $900  of  it ; 
when  you  ascertain,  I  want  you  to  take  the  whole  or  part,  as  you 
choose,  and  send  me  sufficient  security,  by  letter,  for  the  term 
of  years  that  you  wish  to  keep  it."  Again,  under  date  of  Jan- 
uary 18th  1853,  he  wrote  to  Charles :  "  I  am  anxious  to  know 
whether  you  have  got  it,  and  what  is  your  conclusion  in  regard 
to  the  time  and  manner  of  keeping  it.  I  would  rather  have  the 
term  limited  to  two  or  three  years,  after  which,  if  convenient,  I 
could  let  you  have  it  longer,  if  you  wished  it."  On  the  17th 
of  August  1858,  Ryan  took  from  Charles  his  individual  note  for 
the  gold  dust,  amounting  to  $897.26,  at  two  years,  with  interest. 
Now  it  is  impossible  to  doubt,  with  this  written  evidence  before 
us,  that  Ryan's  conclusion  was  not  to  embark  his  capital  in  trade 
on  his  own  account,  but  to  loan  it  to  his  brother-in-law  Charles, 
to  be  used  according  to  his  discretion.  There  was  no  reference 
to  John  or  to  the  firm,  as  his  borrowers ;  it  was  manifestly  a 
personal  credit  to  Charles.  In  March  1853,  John  receipted  to 
Charles  for  $750  in  cash — the  proceeds  of  the  sale  of  Charles's 
farm — and  for  a  package  of  gold  dust  valued  at  $400,  "  as  stock 
for  the  purpose  of  forming  a  partnership  of  equal  shares ;"  which 
is  express  evidence  that  half  of  the  gold  dust  went  in  as  Charles's 
stock  in  trade.  Mrs.  Donnally  says  she  gaye  John  an  order  for 
the  first  package,  for  which  he  gave  no  receipt.  That  this  went 
in  also  as  part  of  Charles's  capital  was  shown  by  the  letters 
and  the  note  above  referred  to,  whilst,  from  beginning  to  end, 
there  was  nothing  to  show  a  pledge  of  the  firm's  credit  for  the 
gold  dust.  John  used  it  in  buying  goods,  because  he  was  the 
more  experienced  merchant.  He  encouraged  Charles  to  embark 
it  as  capital,  and  he  encouraged  Ryan  to  permit  Charles  to  put 
it  in  as  capital ;  but  where  is  the  evidence  that  he  ever  assumed 
or  indicated  an  intention  to  assume  any  responsibility  in  respect 
of  it  ?  We  confess  we  cannot  find  it.  Counsel  speak  of  a  change 
of  the  terms  of  partnership  between  John  and  Charles,  on  the 
24th  of  March  1853.  We  see  no  evidence  on  that  point,  except 
the  receipt  of  John  before  referred  to ;  and  that  is  an  express 
declaration  that  $400  of  the  gold  dust  was  received  from  Charles 
"  as  stock.**  The  note  of  August  1858  proves  it  all  to  have  been 
loaned  to  Charles.     Both  the  receipt  and  the  note  might  have 
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been  explained  so  as  to  be  made  consistent  with  the  theory  of  the 
plaintiff's  action  ;  but  they  were  not,  and,  standing  alone,  unex- 
plained and  uncontradicted,  they  showed  that  beyond  all  reason- 
able grounds  of  doubt,  the  plaintiff  below  lent  his  gold  to 
Charles,  and  that  Charles  put  it  into  the  firm  as  his  stock  in 
trade. 

Out  of  such  a  state  of  facts,  would  any  liability  result  against 
John  as  surviving  partner  ?  Clearly  not.  The  authorities  are 
conclusive  on  the  point.  "  The  attempt  is,"  said  this  court  in 
Brook  V.  Evans,  6  Watts  200,  *'  to  charge  a  partner  with  a  debt, 
contracted  not  by  himself,  or  on  his  credit,  but  by  his  fellow 
before  the  partnership  was  constituted,  and  this,  because  the 
subject-matter  which  was  the  consideration  of  the  debt,  had  been 
carried  into  the  partnership  as  stock.  Without  a  subsequent 
assumption  by  the  firm,  this  cannot  be  done."  Again,  in  Graeff 
V.  Hitchman,  Id.  454,  "if  a  partner  borrow  money  and  ffive  his 
individual  note  for  it,  it  does  not  become  a  partnership  debt  by 
reason  of  the  application  of  the  money  to  partnership  purposes." 
Once  more,  in  Clay  v.  Cottrell,  6  Harris  413,  the  language  in 
reference  to  a  similar  transaction  was :  "  It  was,  in  fact,  an  in- 
vestment of  so  much  capital  bv  Caldwell,  for  which  he  was  entitled 
to  a  credit  on  the  firm-books,  but  it  raised  no  obligation  in  morals 
or  law  on  the  part  of  Cottrell  to  reimburse  the  creditor  who  had 
loaned  the  capital  to  his  partner."  See  also  Colly er  on  Part- 
nership, §  516;  Story  on  Partnership,  §  148,  and  the  cases 
therein  cited. 

The  point  stands  as  clear  on  reason  as  on  authority ;  for  where 
no  credit  is  given  to  a  firm,  which,  in  law,  is  a  distinct  person 
from  the  members  who  compose  it,  why  should  redress  be  sought 
against  the  firm?  As  well  might  a  creditor  who  had  loaned  his 
money  on  the  credit  of  an  individual,  attempt  to  pursue  it  into 
the  business  or  property  of  third  parties,  and  hold  them  respon- 
sible to  himself.  Neither  money  nor  gold  dust  has  any  ear- 
mark that  it  can  be  so  followed.  The  firm  was  responsible  for 
this  money  to  Charles — not  to  his  loan-creditor.  But  the  rights 
of  the  firm-creditors  were  paramount  to  Charles's  rights,  and  of 
course  to  those  of  his  creditor.  If,  as  a  consequence  of  these 
familiar  principles,  the  plaintiff  below  have  lost  his  property,  he 
must  charge  his  misfortune  to  his  misplaced  confidence. 

There  is  no  ground  for  reversing  in  the  bills  of  exception  to 
evidence.  Mrs.  Donnally*s  release  made  her  competent,  and 
there  was  nothing  in  Jones's  testimony  to  benefit  the  plaintiff  or 
to  injure  the  defendant,  so  that  his  evidence,  if  improperly  ad- 
mitted, was  harmless. 

It  is  scarcely  a  case  for  a  venire^  but  as  it  is  possible  the  plain- 
tiff may  find  proofs  to  support  his  action,  we  will  give  him  ano- 
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ther  chance,  when,  if  the  evidence  be  as  it  was  on  the  last  trial, 
the  jury  should  be  directed  to  return  a  verdict  for  the  defendant. 
The  judgment  is  reversed,  and  a  ventre  facioi  de  novo 
is  awarded. 

Thompson,  J. — I  dissent  from  the  conclusion  in  the  above 
opinion,  that  there  was  not  sufficient  evidence  to  be  submitted  to 
the  jury  on  the  point  of  liability  of  the  firm.     I  think  there  was. 

Concurring  opinion  by 

Read,  J. — There  was  not  sufficient  evidence  in  the  case  to 
warrant  the  verdict  of  the  jury,  but  the  court  were  right  in  their 
view  of  the  law.  The  principles  involved  in  it  are  few  and 
simple,  and  grow  out  of  the  partnership  relation. 

If  a  partner,  who  is  a  bailee  of  money  intrusted  to  him  for 
safe  keeping,  with  the  knowledge  of  the  other  member  of  the 
firm,  applies  this  trust-money  to  the  partnership  business  with- 
out the  knowledge  and  consent  of  the  bailor  or  ceitui  que  trusty 
and  contrary  to  instructions,  the  firm  is  liable  for  it,  and  it  be- 
comes a  partnership  debt.  The  case  is  only  a  little  stronger  if 
he  was  urged  by  his  partner  to  commit  this  breach  of  trust. 

Without  entering  into  the  question  whether  an  express  agree- 
ment to  discharge  a  retired  partner  is  not  inoperative  for  want 
of  consideration,  as  was  ruled  by  the  earlier  English  authorities, 
and  which  seems  to  be  the  law  of  New  York,  it  is  sufficient  for 
the  present  to  state  the  law  as  laid  down  at  present  in  England, 
which  is  the  most  favourable  for  the  plaintifi"  in  error.  The 
English  cases  are  generally  those  of  retiring  partners  where  a 
creditor  takes  the  security  of  the  new  firm.  In  such  a  case  the 
Master  of  the  Rolls,  in  Harris  v.  Farwell,  15  Beavan  31,  says : 
**  The  law  is  this — when  a  creditor  of  a  firm  contracts  or  agrees 
with  a  new  firm  to  take  their  security  in  discharge  of  that  of  the 
old,  the  retiring  partner  is  discharged  from  any  liability  to  pay 
the  debt :  but  whether  such  a  contract  or  agreement  has  or  has 
not  taken  place  is  a  question  of  fact  to  be  submitted  to  a  jury.'* 
"  I  think  Lord  Cottenham  clearly  states  the  law  in  Winter  v. 
Innes,  4  Mylne  &  G.  108,  109,  and  I  think  that  all  these  cases 
will  be  found  to  resolve  themselves  into  this :  not  only  whether 
it  is  the  fact  that  the  creditor  has  accepted  the  separate  security 
of  the  continuing  partners,  but  whether  he  has  also  done  so  in 
discharge  of  the  joint  debt."  And  the  same  is  the  principle  of 
the  decision  in  Lyth  v.  Ault,  11  Eng.  L.  &  Eq.  580,  by  the  Court 
of  Exchequer. 

And  Mr.  Lindley  in  his  late  work  on  Partnership,  vol.  1,  p. 
257,  says :  '^  It  is  not  unusual  to  represent  Lodge  v.  Dicas  and 
David  v.  Ellice  as  altogether  overruled  by  Thompson  v.  Percival 
and  other  cases.     This,  however,  is  going  too  far.     The  three 
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icases  together  establish^  1.  That  a  creditor  who  treats  the  con* 
tinuing  partners  as  his  debtors  does  not  necessarily  abandon  his 
right  to  resort  to  a  retired  partner  for  payment ;  2.  That  whe- 
ther he  does  or  not  is  a  mixed  question  of  law  and  fact  which 
ought  to  be  submitted  to  a  jury  ;  and,  3.  That  their  verdict  will 
not  be  disturbed  by  the  court  upon  the  grounds  acted  on  in 
Lodge  V.  Dicas  and  David  t;.  Ellice. 

The  present  case  is  stronger,  for  it  is  that  of  a  simple  dissolu* 
tion  of  partnership,  and  the  taking  of  the  note  of  one  of  the  part- 
ners by  the  plaintiff  without  any  proof  of  any  contract  whatever 
to  discharge  the  present  defendant.  The  first  two  points  of  the 
defendant  were  answered  in  the  affirmative,  and  the  third  wag 
properly  negatived,  as  it  asked  the  court  to  say  the  simple  taking 
of  the  note  from  Charles  is  a  release  of  the  partnership,  which 
^yre  have  seen  is  not  the  law. 

The  charge  of  the  court,  and  their  answers  to  the  plaintiff's 
points,  are  in  strict  conformity  to  the  law  as  we  have  stated  it, 
and  we  can  discern  no  error  in  the  manner  in  which  the  case  was 
submitted  to  the  jury. 

The  widow  was  a  competent  witness :  Cornell  v.  Yanartsdalen, 
4  Barr  864.  Under  the  offer  the  evidence  of  John  Jones  was 
properly  admitted,  and  we  do  not  see  that  it  was  liable  to  objec- 
tion as  the  evidence  turned  out,  but,  if  it  was,  the  counsel  of  the 
defendant  should  have  requested  the  court  to  strike  it  out.  We 
cannot  see,  however,  that  the  defendant  has  suffered  by  its  ad- 
mission. 
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Dean  and  Wife  versus  Negley  and  Cuthbert. 

Adultery y  when  Evidence  of  undtte  Influence  over  Testator, 

1.  The  influence  of  a  lawful  relation  over  testamentary  dispositions  is  not 
prohibited  by  law,  exceot  when  unduly  exerted  over  the  very  act  of  devising ; 
Dut  that  of  an  unlawful  relation,  is  naturally  and  ordinarily  unlawful,  in  so 
far  as  it  respects  testamentary  dispositions  favourable  to  the  unlawful  relation 
313|and  unfavourable  to  the  lawful  heirs. 
c210        ^602 1     2.  In  a  feigned  issue  to  determine  the  validity  of  a  will,  it  may  be  shown 
41         312  by  the  contestants  that,  at  the  time  the  will  was  made,  the  testator  was  living 

33  SC  '543  in  open  adultery  with  the  mother  of  the  children  to  whom  he  had  devised  the 

bulk  of  his  estate  ;  and  that  fact,  taken  in  connection  with  the  devise,  is  evi- 
dence of  undue  influence  exerted  by  her  over  the  testator,  that  may  justify  a 
verdict  against  the  validity  of  the  will. 

Error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  issue  devisavit  vel  non^  directed  in  the  matter  of 
the  testamentary  writing  purporting  to  be  the  last  will  and  testa- 
ment of  William  Johnson,  deceased,  in  which  Daniel  Negley  and 
8tir]y  Cuthbert  were  plaintiffs  and  Alexander  Dean  and  Eliza- 
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beth  E.  his  wife  were  defendants.  On  the  trial  Thomas  M. 
Marshall,  Esq.,  was  appointed  guardian  ad  litem  for  the  minor 
daughters  of  John  and  Joanna  Bolton,  and  notice  ordered  to  be 
given  to  him  by  the  defendant  to  come  into  court  and  defend. 

The  objections  to  the  probate  of  the  will  were : — That,  at  the 
time  of  the  alleged  execution  of  the  said  paper,  the  said  William 
Johnston  was  of  non-sane  mind  and  memory,  and  incapable  of 
executing  a  valid  testamentary  instrument ;  that  the  same  was 
procured  by  fraud ;  that  the  same  was  procured  by  coercion ; 
that  the  same  was  procured  by  the  exercise  of  an  undue  influence 
over  the  mind  of  the  said  William  Johnston ;  that  the  said  Wil- 
liam Johnston,  at  the  time  of  executing  the  same,  laboured  under 
a  monomania  weakness  and  delusion  in  relation  to  his  heir  at  law, 
which  had  an  undue  influence  on  his  judgment  in  inducing  the 
execution  of  the  said  will ;  and  that  the  said  William  Johnston 
was  so  importuned  by  parties  having  an  interest  in  depriving 
persons  and  relatives  connected  with  him  by  blood  of  their  rights 
as  heirs  at  law  of  the  benefit  of  his  estate,  as  to  amount  to 
coercion,  and  deprive  him  of  his  voluntary  action  in  the  premises. 

On  the  trial,  after  the  plaintiff  had  proved  the  execution  of 
the  will  by  the  subscribing  witnesses,  and  the  sanity  of  the  tes- 
tator at  the  time,  the  defendant,  after  examining  certain  wit- 
nesses as  to  the  family  relations  of  deceased,  and  proving  that 
he  had  been  for  ten  years  afflicted  with  cancer  of  the  eye  and 
nose,  and  its  effect  on  his  mind,  offered  to  prove  by  John  Stew- 
art and  others — 

"  That,  in  A.  D.  1830,  William  Johnston  intermarried  with  Mrs. 
Jerusha  Butler,  widow;  he  being  at  that  time  comparatively 
worthless  in  property,  and  she  being  possessed  of  a  considerable 
estate,  out  of  which  a  considerable  income  issued.  That  they 
lived  together  harmoniously  some  sixteen  years,  and  had  a  daugh- 
ter, who  is  one  of  the  defendants  in  the  present  suit.  That  about 
that  time,  they,  the  said  Johnston  and  wife,  separated,  owing  to 
family   differences;    the   daughter  being   then   about  fourteen 

J  ears  of  age.  That  the  daughter  left  her  father's  house  shortly 
efore  the  separation  of  her  father  and  mother.  That  Mrs. 
Johnston  continued  to  live  separate  and  apart  from  her  husband 
till  the  date  of  her  death,  which  occurred  about  four  years  since. 
That  the  daughter  never  returned  to  her  father's  house,  or  be- 
came a  member  of  his  family,  but  was  intermarried  with  Alex- 
ander Dean,  the  other  defendant  hereto,  in  the  year  1848 ; 
with  whom  she  resided  a  part  of  the  time  since  in  Cincinnati, 
and  the  residue  of  the  time  in  Pittsburgh.  That  the  circum- 
stances creating  the  family  difficulties,  and  which  led  to  the 
separation  of  Mr.  and  Mrs.  Johnston,  and  the  removal  of  Mrs. 
Dean  from  her  fatherJg  house,  were  the  following:  Some  time 
before  the  separation,  Mr.  and  Mrs.  Bolton,  the  parents  of  the 
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devisees,  took  up  their  residence  in  East  Liberty,  in  near  prox- 
imity to  the  house  of  Johnston.  That  Johnston  became  a  fre- 
quent visitor  at  Bolton's,  and  formed  an  intimacy  with  Mrs. 
Bolton,  which  was  carried  to  such  an  extent  as  to  become  noto- 
rious to  the  neighbourhood,  and  known  to  Mrs.  Johnston,  and 
was  so  conducted  that  it  became  improper  for^her  to  keep  up  her 
connection  with  Johnson,  or  remain  in  his  family.  That  after 
her  removal  Johnston  kept  up  a  continuous  adulterous  intercourse 
with  Mrs.  Bolton.  That  he  caused  at  one  time  his  bed  to  be 
removed  from  where  he  was  boarding  to  the  house  of  Mrs.  Bol- 
ton (he  continuing  to  board  as  formerly),  and  did  other  acts 
evincing  improper  connection  with  Mrs.  Bolton. 

"  That,  from  the  period  of  his  early  acquaintance  with  Mrs. 
Bolton  till  the  date  of  his  death,  and  both  before  and  after  the 
death  of  Mrs.  Johnston,  Johnston  continued  to  have  illicit  inter- 
course with  Mrs.  Bolton.  That  during  this  long  period  of  time, 
Bolton  was  absent  from  his  wife,  at  intervals,  sometimes  for  a 
longer  and  sometimes  for  a  shorter  time ;  being  operated  upon 
sometimes  by  his  wife,  and  at  other  times  by  his  wife  and  Johnston, 
to  absent  himself  from  her.  Both  of  whom  (the  said  Johnston 
and  Mrs.  Bolton)  exercised  a  controlling  influence  over  him  (the 
said  Mr.  Bolton). 

"  That  the  said  Johnston,  for  many  years  back,  had  been  labour- 
ing  under  a  severe  and  painful  cancerous  disease,  and  was  com- 
pelled to  take  opiates,  whereby  his  mind  became  debilitated,  and 
rendered  him  measurably  a  subject  of  control  to  those  about 
him ;  and  particularly  subject  to  the  control  of  Mrs.  Bolton,  in 
his  business  transactions  and  otherwise. 

"That  Mrs.  Bolton  was  a  woman  of  masculine  vigour  and 
understanding,  and  exercised  a  despotic  influence  over  Johnston 
in  relation  to  many  of  his  business  transactions,  interfering  with 
his  contracts  where  they  did  not  suit  her  views,  and  inducing  him 
to  annul  or  alter  them  according  to  her  pleasure  and  dictation, 
and  this  both  before  and  after  making  the  will.  That  Mrs.  Dean 
.  had,  before  and  after  the  making  of  the  will,  visited  her  father 
with  the  expectation  of  having  confidential  and  private  conver- 
sation with  him,  and  upon  every  occasion  of  such  visits  Mrs. 
Bolton,  or  some  member  of  the  family,  remained  in  the  room,  so 
that  no  such  intercourse  could  take  place  without  it  being  ex- 
posed to  them. 

"  That  Mrs.  Dean  was  always  anxious,  ready,  and  willing  to  go 
and  nurse  her  father  during  his  illness,  and  to  reside  with  him, 
or  have  him  reside  with  her,  on  condition  that  he  would  sever  his 
connection  with  Mrs.  Bolton,  and  of  this  he  was  fully  aware, 
and  expressed  himself  in  terms  of  affection  for  her,  but  still 
refused  to  sever  his  connection  with  Mrs.  Bolton. 

"  That  during  the  long  period  of  Johnston's  sickness,  Mrs.  Bol- 
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ton  was  his  nurse  and  attendant,  and  in  that  capacity  exerted  an 
inflaence  over  him  both  before  and  after  making  the  will. 

'^  That  on  many  occasions,  when  the  friends  and  neighbours  of 
Mr.  Johnston  called  on  him,  either  Mrs.  Bolton  or  some  member 
of  her  family,  made  it  a  practice  of  remaining  in  the  room 
during  the  whole  time  of  the  visit,  and  overhearing  all  that 
passed  between  them. 

"  That  Johnson  derived  a  very  considerable  income  from  his 
wife's  estate,  and  invested  the  same  in  an  estate  which  forms  the 
basis  of  property  which  is  devised,  and  that  the  devisees  are  not 
connected  by  blood  or  otherwise  to  Mr.  Johnston,  but  that  Mrs. 
Dean  is  his  only  child  and  heir  at  law." 

This  offer  was  made  in  connection  with  the  dispositions  of  the 
will,  for  the  purpose  of  showing  undue  influence  by  Mrs.  Bolton 
in  procuring  it  to  be  made  and  executed. 

The  plaintiffs  objected  to  the  offer  of  the  defendants  in  all  its 
parts,  except  the  following : — 

I.  The  marriage  and  cohabitation  of  William  Johnston  and 
his  wife,  and  the  extent  of  his  property ;  and 

II.  The  condition  of  William  Johnston's  mind,  from  disease  and 
the  application  of  opiates ;  because,  1st.  The  evidence  offered, 
even  if  true,  does  not  tend  to  shed  light  upon  the  testamentary 
power  of  the  testator  at  the  time  of  his  making  his  will. 

2d.  The  alleged  adultery,  &c.,  do  not  tend  to  show  undue  influ- 
ence by  Mrs.  Bolton  over  William  Johnston  at  the  time  of  making 
his  will. 

3d.  The  acts,  declarations,  or  conduct  of  Mrs.  Bolton,  are  not 
evidence,  she  not  being  interested  in  law,  in  setting  up  this  will. 

4th.  The  offer,  if  all  true,  does  not  show,  or  tend  to  show 
undue  influence  by  any  one  interested  in  sustaining  the  will. 

The  offer  was  overruled  by  the  court  below  (Mellon^  P.  J.), 
for  the  reasons  given  by  the  plaintiffs,  and  because,  also,  defend- 
ants' counsel  did  not  propose  to  follow  it  by  testimony  tending  to 
show  that  fraud,  deceit,  coercion,  or  other  undue  influence  were 
actually  used  or  exerted  by  Mrs.  Bolton  upon  the  testator,  to 
produce  the  alleged  testamentary  disposition,  or  that  the  will 
was  made  under  such  influences. 

In  connection  with  the  foregoing  offer  the  defendants  then  pro- 
posed to  prove  that  Mrs.  Bolton  did,  a  few  days  prior  to  the  date 
of  the  will,  use  undue  influence  on  the  mind  of  William  Johnston, 
and  by  such  undue  influence  caused  and  procured  the  said  John- 
ston to  annul  a  lease  made  with  one  H.  M.  Little,  leasing  certain 
premises,  and  had  and  procured  to  said  Johnston  to  assert,  as  a 
reason  of  his  annulling  said  lease,  that  he  was  out  of  his  mind  at 
the  time  of  entering  into  the  same ;  to  which  plaintiffs  objected 
because — 1.  The  influence  offered  to  be  proved  is  foreign  to  the 
testamentary  act,  and  does  not  affect  his  disposition  of  his  pro- 
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perty;  and  2.  The  truth  of  the  declarations  proposed  to  bo 
proved  is  contradicted  by  all  the  evidence  in  the  case,  and  by 
the  admission  of  the  counsel  for  the  defendants. 

This  offer  was  also  overruled,  because  it  was  not  proposed  to 
show  that  her  influence  was  exerted  in  any  way  to  procure  him 
to  make  the  alleged  will ;  and  because,  that  it  was  made  under 
undue  influence,  cannot  be  inferred  from  the  fact  that  Mrs.  Bol- 
ton  had  great  influence  with  him,  and  exerted  that  influence 
on  other  occasions  for  other  purposes. 

To  these  rulings  exception  was  taken  by  the  defendants,  and 
bills  sealed. 

There  was  a  verdict  and  judgment  in  favour  of  the  plaintiffs ; 
whereupon  the  defendants  sued  out  this  writ,  and  assigned  for 
error  the  rejection  of  the  testimony  offered  as  above. 

Charles  Shaler  and  Bruce  ^  Negly^  for  plaintiffs  in  error, 
argued  that  they  were  entitled  to  prove  the  open  adulterous  in- 
tercourse between  Mr.  Johnston  and  Mrs.  Bolton,  and  the  circum- 
stances of  his  family  relation  in  connection  with  such  evidence, 
as  substantial  facts  tending  to  prove  their  part  of  the  issue,  and 
maintain  their  allegation  of  undue  influence  :  citing  and  relying 
on  Patterson  v.  Patterson,  6  S.  &  R.  55  f  Rambler  v,  Tryon,  7 
Id.  93 ;  Brown  v.  Moliston,  3  Whart.  134 ;  McTagart  v.  Thomp- 
son,  2  Harris  162 ;  McMahon  v.  Bryant,  8  Id.  331 ;  Zimmerman 
V.  Zimmerman,  11  Id.  378 ;  Miller  v.  Miller,  3  S.  &  R.  267 ; 
Moritz  V.  Bough,  16  Id.  403 ;  Small  v.  Small,  4  Greenl.  220 ; 
Denslow  v.  Moor,  2  Day  12 ;  Davis  v,  Calvert,  6  Gill  &  Johns. 
269 ;  2  Greenl.  Ev.  §  688 ;  Nesseur  v.  Arnold,  13  S.  &  R.  326 ; 
Denton  v.  Franklin,  9  B.  Monroe  28 ;  Glover  v.  Hay,  4  Gushing 
580 ;  Townsend  v.  Townsend,  7  Gill  10 ;  Bayard  v.  McElroy,  21 
Alabama  30 ;  Gilbert  v.  Gilbert,  22  Id.  529 ;  Morris  v  Stokes,  20 
Geo.  709 ;  Taylor  v.  Wilson,  5  Bennet  (Miss.)  306 ;  1  Kernan 
157 ;  17  Barbour  236 ;  2  Comstock  498. 

Marshall  ^  Brown,  for  defendants  in  error,  cited  and  relied 
on  McMahon  v.  Ryan,  8  Harris  329 ;  Miller  v.  Miller,  3  S.  4 
R.  267 ;  Carroll  v.  Marton,  3  Br.  Surr.  Rep.  291 ;  Bleeker  v. 
Lynch,  1  Bradford  458 ;  1  Wm.  on  Ex.  44,  note ;  Trumbull  v. 
Gibbon,  2  Zabr.  (N.  J.  Rep.)  117 ;  Lowe  v.  Williamson,  1  Gr. 
Ch.  Rep.  82 ;  Browne  v.  Molliston,  3  Wh.  138 ;  McMasters  v. 
Blair,  5  Casey  302,  303,  304,  305 ;  Irish  v.  Smith,  8  S.  &  R. 
672 ;  Hoshauer  v.  Hoshauer,  2  Casey  407. 

The  opinion  of  the  court  was  delivered,  January  27th  1862,  by 
LowRiB,  C.  J. — The  will   of  a   man  who   has  testamentary 
capacity  cannot  be  avoided  merely  because  it  is  unaccountably  con- 
trary to  the  common  sense  of  the  country.     His  will,  if  not  con- 
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trary  to  law,  stands  for  the  law  of  descent  of  his  pronerty,  whether 
his  reasons  for  it  be  good  or  bad,  if  indeed  they  be  his  own,  unin- 
duced  by  unlawful  influence  from  others.  Lawful  influence,  such 
as  that  arising  from  legitimate  family  and  social  relations,  must 
be  allowed  to  produce  its  natural  results,  even  in  influencing  last 
wills.  However  great  the  influence  thus  generated  may  be,  it 
has  no  taint  of  unlawfulness  in  it ;  and  there  can  be  no  presump- 
tion of  its  actual  unlawful  exercise  merely  from  the  facts  that  it 
is  known  to  have  existed,  and  that  it  has  manifestly  operated  on 
the  testator's  mind  as  a  reason  for  his  testamentary  dispositions. 
Such  influences  are  naturally  very  unequal,  and  naturally  pro- 
ductive of  inequalities  in  testamentary  dispositions ;  and  as  they 
are  also  lawful  in  general,  and  the  law  cannot  criticise  and 
measure  them  so  as  to  attribute  to  them  their  proper  efiect,  no 
will  can  be  condemned  because  the  existence  of  such  an  influence 
is  proved,  and  because  the  will  contains  in  itself  proof  of  its 
effect.  It  is  only  when  such  influence  is  unduly  exerted  over  the 
very  act  of  devising,  so  as  to  prevent  the  will  from  being  truly 
the  act  of  the  testator,  that  the  law  condemns  it  as  a  vicious  ele- 
ment of  the  testamentary  act ;  so  the  law  always  speaks  of  the 
natural,  influence  arising  out  of  legitimate  relations.  But  we 
should  do  violence  to  the  morality  of  th«  law,  and  therefore  to 
the  law  itself,  if  we  should  apply  this  rule  to  unlawful,  as  well  as 
to  lawful  relations ;  for  we  should  thereby  make  them  both  equal 
in  this  regard  at  least,  which  is  contrary  to  their  very  nature.  If 
%he  law  always  suspects,  and  inexorably  condemns  undue  influ- 
ence, and  presumes  it  from  the  nature  of  the  transaction,  in  the 
legitimate  relations  of  attorney,  guardian,  and  trustee,  where 
such  persons  seem  to  go  beyond  their  legitimate  functions,  and 
work  for  their  own  advantage,  how  much  more  ought  it  to  deal 
sternly  with  unlawful  relations,  where  they  are,  in  their  nature, 
relations  of  influence  over  the  kind  of  act  that  is  under  investi- 
gation. In  their  legitimate  operation,  those  positions  of  influ- 
ence are  respected ;  but  where  apparently  used  to  obtain  selfish 
advantages,  they  are  regarded  with  deep  suspicion ;  and  it  would 
be  strange  if  unlawful  relations  should  be  more  favourably  re- 
garded. 

And  the  voice  of  the  law  on  this  general  subject  is  distinct 
and  emphatic,  transmitted  through  many  generations,  and  embo- 
died in  many  Latin  maxims,  of  which  the  following  are  some : — 
Nemo  commodum  capit  de  injuria  sua.  Nemo  ex  propria  dolo 
consequitur  actionem.  Frustra  legis  auxilium  petit,  qui  in  legem 
committit.  Pacta  quoe  contra  bonos  mores  sunt  nullam  vim  habent. 
Ex  dole  maloy  ex  malificioy  ex  turpi  causa,  ex  pacta  illicito,  nan 
oritur  actio.  Ex  injuria  nan  oritur  jus.  Pacta  quce  turpem 
causam  continent,  nan  sunt  observanda.  In  odium  spoliatoris, 
omnia  prcesumuntur.     All  which  may  be  summed  up  in  one  sen- 
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tence :  No  one  shall  derive  any  profit  through  the  law  by  the 
influence  of  an  unlawful  act  or  relation. 

The  ordinary  influence  of  a  lawful  relation  must  be  lawful, 
even  where  it  affects  testamentary  dispositions ;  for  this  is  its 
natural  tendency.  The  natural  and  ordinary  influence  of  an 
unlawful  relation  must  be  unlawful,  in  so  far  as  it  affects  testa- 
mentary dispositions  favourably  to  the  unlawful  relation  and 
unfavourably  to  the  lawful  heirs.  Ordinary  influence  may  be 
inferred  in  both  cases,  where  the  nature  of  the  will  seems  to 
imply  it ;  but  in  the  former  it  is  right,  because  the  relation  is .. 
lawful ;  and  in  the  latter  it  may  be  condemned,  together  with  its 
effects,  because  the  relation  is  unlawful. 

It  is  not  inconsistent  with  this,  that  it  has  been  decided  that 
the  devise  of  a  wife  to  her  second  husband  was  not  affected  by 
the  fact  that  she  knew  she  had  a  husband  living  at  the  time  of 
her  second  marriage^  even  though  the  second  husband  heard  of 
it  before  her  death ;  for  this  shows  no  conscious  transgression 
of  law  by  him  in  his  marriage  with  her,  and  her  heirs  could  not 
set  up  her  fraud  on  him  as  a  reason  for  avoiding  her  will :  8 
Harris  329. 

There  can  be  no  doubt  that  a  long-continued  relation  of  adul- 
terous intercourse,  is  a  relation  of  great  mutual  influence  of  each 
over  the  mind  and  person  and  property  of  the  other.  History 
abounds  with  proofs  of  it,  and  it  requires  no  very  long  life,  or 
very  close  observation  of  persons  around  us,  in  order  to  reveal 
the  fact.  Our  Divorce  Law  of  1815  shows  its  abhorrence  of  the 
crime,  and  its  influence,  by  forbidding  any  one  divorced  for  adul- 
tery from  marrying  his  or  her  particeps  criminU  while  the  injured 
consort  is  living,  and  by  disabling  a  woman  thus  divorced  from 
devising  or  conveying  her  property,  if  she  cohabit  with  her  par- 
amour. And  the  canon  law,  though  it  allowed  children  born 
before  marriage,  to  be  legitimated  by  a  subsequent  marriage, 
refused  this  privilege  to  children  born  of  adulterous  intercourse, 
and  did  not  allow  even  a  devise  in  their  favour  from  the  guilty 
parent. 

If,  then,  there  was  such  a  relation  between  the  testator  and 
Mrs.  Bolton,  at  the  time  of  the  making  of  the  will,  as  was  offered 
to  be  proved,  we  think  that  that  fact,  taken  in  connection  with 
the  devise  to  Mrs.  Bolton's  daughters,  is  evidence  of  an  undue 
influence  exerted  by  her  over  the  testator,  and  affecting  the  dis- 
positions of  his  will,  and  that  it  may  justify  a  verdict  against  the 
validity  of  the  will.  I  have,  myself,  thought  that  it  raised  a 
presumption  of  law  of  undue  influence,  but  we  do  not  so  decide, 
but  leave  it  as  a  question  of  fact  merely.  Wo  are,  therefore,  of 
the  opinion  that  the  evidence  offered  ought  to  have  been  admitted. 
Judgment  reversed,  and  a  new  trial  awarded. 
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RfM^stion  in  Equity  of  Con  tracts /or  false  or  fraudulent  Representations.       32  gQ  2332 

1.  Ad  ezecatOTj  oontriiet  in  which  there  has  been  a  total  failure  of  con- 
sideration will  not  be  enforced  either  at  law  or  in  equity :  but  when  the  con- 
tract is  executed,  a  court  of  equity  will  not  interpose  to  rescind  it  except  for 
fraud  or  palpable  mistake. 

2.  But  where  the  buyer  of  an  article,  which  he  finds  in  market,  has  a  full 
opportunity  to  examine  it,  and  the  means  of  information  relative  to  facts  and 
circumstances  affecting  the  value  of  the  commodity  are  equally  accessible  to 
buyer  and  seller,  there  being  no  warranty  and  no  concealment  b^  the  seller 
of  facts  which  he  was  bound  to  communicate,  a  mere  false  assertion  of  value 
is  not  a  fraud  or  mistake  in  the  legal  sense  of  those  terms. 

3.  B.  having  invented  and  obtained  a  patent  for  an  "improved  bedstead 
fastening,"  made  an  assignment  of  it  to  R.  for  two  states,  in  consideration  of 
which  R.  conveyed  to  him  two  town  lots :  failing  to  sell  the  patent,  R.  tendered 
a  reconveyance  of  the  patent  and  demanded  his  lots,  and  upon  B/s  refusal  to 
accept  or  reconvey,  filed  a  bill  in  equity  for  the  cancellation  of  his  deed  for 
the  lots,  and  proved  B.'s  declarations  as  to  the  value  of  his  invention  as  made 
to  others  but  not  as  made  to  him ;  also,  that  B.  did  not  use  it  on  beds  made 
by  himself  in  his  business  as  a  cabinet-maker ;  also  alleging,  that  hB,  R.,  had 
been  deceived  by  false  representations  contained  in  the  specifications  and 
patent.  The  court  below  dismissed  the  bill :  Held,  that  as  B.'s  commenda- 
tions of  the  invention  were  not  used  to  deceive  the  purchaser,  and  as  they 
were  not  such,  whether  expressed,  or  implied  from  the  patent  and  specifica- 
tions, as  would  entrap  a  reasonably  prudent  man  into  the  purchase  of  a 
worthless  article,  there  were  no  grounds  for  the  interference  of  a  court  of 
equity,  and  that  there  was  no  error  in  the  decree  of  the  court  below. 

Certiorari  to  the  Common  Pleas  of  Orawford  county. 

This  was  an  appeal  by  John  Rockafellow  from  the  decree  of 
the  court  below  dismissing  a  bill  in  equity  which  had  been  filed 
by  him  against  George  W.  Baker,  praying  for  an  injunction  to 
restrain  the  respondent  from  selling,  assigning,  or  transferring  two 
lots  of  ground  in  the  borough  of  Cochranton,  which  had  been 
conveyed  to  him  by  complainant  in  consideration  of  the  transfer 
of  a  patent  right  for  an  "  improved  bedstead  fastening"  for  the 
states  of  New  York  and  Michigan ;  which  complainant  averred  , 
was  not  an  improvement,  as  had  been  falsely  and  fraudulently 
represented  with  intention  to  cheat  the  complainant. 

An  examiner  was  appointed,  by  whom  the  testimony  was  re- 
ported, and  the  case  heard  in  the  court  below  upon  the  bill, 
answer,  replication,  testimony,  and  report  of  the  examiner. 

The  court  (Brown,  P.  J.),  on  argument,  refused  the  relief 
prayed  for,  and  directed  the  bill  to  be  dismissed  at  the  costs  of 
complainant.     Whereupon  this  appeal  was  taken. 

The  material  facts  of  the  case  are  fully  stated  in  the  opinion 
of  this  court. 

The  case  was  argued  in  this  court  at  great  length  by  S.  New- 
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ton  Pettis  Silvester  for  appellant,  and  by  G.  Church  for  the  ap- 
pellee. 

The  opinion  of  the  court  was  delivered,  January  27th  1862,  by 

Woodward,  J. — Baker,  a  cabinet-maker,  having  invented  and 
obtained  a  patent  for  an  "improved  bedstead  fastening,"  sold  to 
Rockafellow,  the  plaintiff,  an  assignment  of  the  patent  for  the 
states  of  New  York  and  Michigan,  in  consideration  whereof 
Rockafellow  conveyed  by  deed  to  said  Baker  in  fee  two  lots  in 
tlie  borough  of  Cochranton,  Crawford  county.  After  making 
unsuccessful  efforts  to  dispose  of  his  patent  within  the  territory 
of  the  two  states  named,  jRockafellow  tendered  a  reconveyance 
of  it  to  Baker,  and  demanded  back  his  lots.  Baker  refused  to 
accept  return  of  the  patent  right  or  to  reconvey  the  lots,  and 
thereupon  Rockafellow  filed  this  bill  in  equity,  praying  that  his 
deed  to  Baker  may  be  cancelled  and  the  lots  restored  to  him. 

The  grounds  on  which  the  bill  is  founded  are  the  fraudulent 
representations  of  Baker,  but  the  testimony  failed  to  show  that 
he  made  any  false  representations  to  Rockafellow  which  induced 
the  purchase.  He  declared  to  the  hands  in  his  shop  and  to  others 
that  bo  believed  the  bedstead  fastening  "  a  good  thing'* — "  a  first- 
rate  thing  as  he  believed,**  and  a  "  valuable  improvement,"  but 
there  was  no  evidence  that  he  ever  expressed  such  opinions  to 
Rockafellow.  It  is  insisted,  however,  that  the  plaintiff  was  de- 
ceived by  the  false  representations  contained  in  the  specification 
and  patent.  In  the  first  of  these  documents  Baker  claimed  to 
have  invented  a  new  and  "improved  bedstead  fastening,**  and  in 
the  patent  it  is  recited  that  he  had  invented  "  a  new  and  useful 
improved  bedstead  fastening."  The  plaintiff  alleged  that  it  was 
neither  a  new  nor  useful  improvement,  and  it  was  shown  that 
Baker  did  not  use  it  himself  in  building  bedsteads,  and  that  it 
was  not  a  useful  improvement. 

No  doubt  the  thing  was  worthless.  No  doubt  the  plaintiff 
parted  with  his  property  most  foolishly.  If  the  suit  were  upon 
an  executory  contract  we  would  not  enforce  it.  The  total  failure 
of  consideration  would  be  a  sufficient  reason.  And  such  ruling 
would  be  according  to  the  doctrine  of  Bellas  v.  Hays,  5  S.  &  R. 
427,  G^ieer  t;.  Cook,  3  W.  &  S.  266,  and  numerous  other  cases 
cited  in  the  argument.  But  the  contract  is  not  executory.  It 
has  been  fully  executed  by  the  parties.  They  ask  no  aid  of 
equity  to  enforce  it.  Our  interposition  is  invoked,  not  to  carry 
out  Itnd  accomplish  what  the  parties  have  begun,  but  to  undo 
what  the  parties  have  accomplished. 

How  narrow  the  grounds  are  upon  which  a  court  of  equity  will 
interpose  for  such  a  purpose,  and  how  cautious  and  reluctant  its 
steps  will  be  in  that  direction,  were  fully  shown  in  Graham  v,  Pan- 
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coast,  6  Casey  97,  and  Nace  v.  Boyer,  Id.  109.  Nothing  but 
fraad  or  palpable  mistake  is  ground  for  rescinding  an  executed 
contract.  But  there  is  neither  fraud  nor  mistake  in  the  legal 
sense  of  these  terms,  when  a  buyer  of  an  article  which  he  finds 
in  market  has  a  full  opportunity  to  examine  it,  and  when  the 
means  of  information  relative  to  facts  and  circumstances  affecting 
the  value  of  the  commodity  are  equally  accessible  to  both  parties. 
There  is  no  confidence  between  buyer  and  seller,  unless  a  war- 
ranty be  demanded  and  given.  They  deal  at  arms'  length.  They 
use  not  each  other's  eyes,  but  each  his  own.  The  seller  is  allowed 
to  express  freely  his  opinions  of  the  value  of  his  wares — the 
buyer  is  at  equal  liberty  to  answer  that  it  is  naught.  If  there 
be  an  intentional  concealment  or  suppression  by  either  party  of 
material  facts  which  he  is  bound  to  communicate  to  the  other, 
there  is  fraud ;  but  neither  party  is  bound  to  communicate  that 
which  is  equally  accessible  to  both.  The  state  of  the  markets, 
the  present  and  prospective  value  of  a  particular  commodity,  are 
among  the  things  which  are  alike  open  to  both  buyer  and  seller, 
and  neither  is  bound  to  instruct  the  other :  Myers  v.  Drake,  10 
Watts  110.  A  mere  false  assertion  of  value,  whejj  no  warranty 
is  intended,  is  no  ground  of  relief  to  a  purchaser,  because  the 
assertion  is  matter  of  opinion  which  does  not  necessarily  imply 
knowledge,  and  in  which  men  may  differ.  Every  person  reposes 
at  his  peril  in  the  opinion  of  others,  when  he  has  equal  opportu- 
nity to  form  and  exercise  his  own  judgment.  Simplex  commen- 
datio  non  obligat :  2  Kent's  Com.  633. 

Baker's  commendations  of  his  invention,  whether  expressed  to 
his  neighbours  or  implied  from  the  terms  of  his  application  and 
patent,  were  not  such  as  to  entrap  a  reasonably  prudent  man 
into  the  purchase  of  a  worthless  article,  nor  were  thev  employed 
with  intent  to  deceive  the  plaintiff.  He  bought  with  his  eyes 
wide  open,  and  upon  his  own  judgment,  and  he  paid  voluntarily 
for  what  he  bought.  It  is  no  part  of  the  duty  of  a  court  of 
equity  to  relieve  a  purchaser  from  a  foolish  bargain  after  it  has 
been  fairly  consummated. 

The  decree  is  affirmed. 


6  Wr.— 21 
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Hallowell  &  Co.  versus  Cuny  et  al. 

Presentment  Jbr  Payment  and  Refusal,  what  are  sufficient. —  Within  what 
time  Notice  of  Non-payment  must  he  given. — Defence  to  Action  against 
Banker  for  negligence  in  demanding  Payment  of  Note. — Notice  to 
Endorser^  when  sufficient. 

1.  It  is  a  sufficient  presentment,  demand,  and  refusal  of  payment  of  a  note, 
or  a  legal  equivalent  thereto,  that  it  was  in  the  banking  house  where  it  waa  .• 
made  payable  on  the  day  it  fell  due,  and  that'  there  were  no  funds  of  the 
maker  there,  nor  other  provision  for  payment. 

2.  Where  a  note  fell  aue  on  Saturday,  and  the  residence  of  the  holders  and 
endorser,  and  the  place  of  payment,  were  all  in  the  same  city,  written  or  ver- 
bal notice  of  non-payment  might  have  been  given  to  the  endorser  personally ; 
if  written,  it  might  have  been  left  at  his  dwelling  or  place  of  business,  either 
on  that  day  or  the  following  Monday. 

3.  In  an  action  by  the  owners  of  a  note  against  a  banking  firm  at  whose 
office  the  note  was  made  f)ayable,  for  neglect  in  not  demanding  payment  from 
the  maker,  and  in  not  giving  notice  of  the  non-payment  thereof  to  the  en- 
dorser, by  reason  whereof  he  was  discharged  and  the  plaintiffs  lost  their  debt, 
it  is  a  sufficient  defence  to  show  that  the  maker  had  no  funds  in  the  banking 
office  when  it  fell  due,  and  that  notice  of  dishonour  was  actually  received  in 
due  time  by  the  endorser. 

4.  Where  a  notary  received  the  note  for  protest  from  a  clerk  of  the  bank- 
ing office  where  it  was  payable,  between  ten  and  eleven  o'clock  on  the  night 
of  the  day  it  fell  due,  and  he  placed  the  notice  of  protest  then  made  under 
the  door  of  the  endorser's  residence,  before  twelve  o^clock,  at  the  request  of 
his  daughter,  who  took  it  up  and  placed  it  on  her  father's  desk,  so  that  he 
got  the  notice,  it  was  sufficient,  as  the  issue  was  upon  the  neglect  of  the  de- 
fendants in  not  giving  notice  to  the  endorser  of  the  nonpayment  of  the  note. 

Error  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  assumpsit,  brought  April  26th  1859,  by 
Morris  L.  Hallowell  &  Co.  against  William  C.  Curty  &  Co., 
bankers  in  the  city  of  Erie,  to  recover  damages  for  neglect  to 
demand  and  protest  a  note  left  with  them  for  collection  by  the 
plaintiffs,  and  to  give  notice  of  non-payment  of  said  note  to  the 
endorser,  through  which  neglect  the  endorser  was  discharged 
and  the  plaintiffs  lost  their  debt. 

The  material  facts  of  the  case  were  these :  The  plaintiffs  were 
the  holders  and  owners  of  a  promissory  note  drawn  by  J.  H. 
Fullerton,  to  the  order  of  E.  J.  Kelso,  and  endorsed  by  him, 
dated  22d  February  1855,  and  payable  six  months  after  the 
date  at  the  office  of  W.  C.  Curry  &  Co.  The  plaintiffs  deposited 
this  note  with  the  defendants  for  collection  before  it  matured. 
After  the  maturity  of  the  note,  the  defendants  returned  it  to  the 
plaintiffs  with  a  charge  of  ?1.87J  for  protest  and  notice,  which 
plaintiffs  paid.  Attacned  to  said  note  there  was  a  protest  and  cer- 
tificate of  notice  to  the  endorser,  E.  J.  Kelso,  in  due  form.  At  the 
time  said  note  fell  due,  Fullerton,  the  drawer,  had  failed  and  was 
wholly  insolvent.    The  plaintiffs  then  brought  their  action  against 
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Mr.  Kelso,  the  endorser,  and  upon  the  trial  of  that  cause,  gave 
the  said  note,  together  with  the  protest  and  the  notary's  certifi- 
cate of  demand  and  notice,  in  evidence,  and  closed. 

The  defendant,  E.  J.  Kelso,  called  the  notary,  who  testified 
that  he  protested  said  note ;  that  it  was  brought  to  him  by  Wm. 
Brewster,  the  teller  in  Curry  &  Co.'s  bank,  for  protest,  on  the 
evening  of  the  day  the  note  fell  due,  about  10  o'clock ;  that  he 
demanded  payment  and  protested  the  note,  made  out  the  notice 
to  Mr.  Kelso  as  soon  as  he  could,  took  Wm.  Brewster  with  him 
to  Mr.  Kelso's  dwelling-house,  and  i*apped  at  the  door;  that  a 
lady  raised  an  upper  window,  put  her  head  out;  the  notary 
asked  if  Mr.  Kelso  was  in ;  she  said  he  was  ;  Mr.  Brewster  told 
her  he  had  a  letter  for  him;  she  said,  '*put  it  in  under  the  door;" 
Mr.  Brewster  did  so,  and  they  left.  Upon  said  trial,  Mr.  Kelso 
further  proved,  that  the  usual  hours  for  business  in  banker's 
offices,  in  Erie,  were  from  nine  o'clock  A.  M.,  to  four  P.  M. ;  and 
closed  his  case. 

The  counsel  for  the  defendant  in  that  case,  requested  the  court 
to  charge : — 

1.  That  the  notice  was  insufficient  to  charge  the  defendant. 

2.  That  there  was  no  presentation  or  demand  of  payment  in 
season. 

The  court  directed  a  verdict  for  plaintifis,  reserving  the  ques- 
tion of  law  upon  the  defendants'  points ;  and  afterwards  ordered 
judgment  to  be  entered  on  the  verdict  for  the  defendant,  the 
endorser,  which  was  subsequently  reviewed  in  this  court  and  the 
decision  below  affirmed. 

The  plaintiffs  being  thus  defeated  in  the  recovery  of  their  debt 
from  the  endorser,  through  the  neglect  of  W.  C.  Curry  &  Co., 
brought  this  action  to  recover  damages.  Upon  the  trial  the 
plaintiffs  proved  the  facts  just  as  they  were  proven  by  Mr.  Kelso 
in  the  former  case,  and  rested.  The  defendants  then  called 
Edwin  J.  Kelso,  the  endorser,  to  prove  that  he  actually  received 
the  notice  of  protest  which  Mr.  Brewster  put  under  the  door ;  to 
which  evidence  the  counsel  for  the  plaintiffs  objected,  but  the 
court  overruled  the  objection,  admitted  the  evidence,  and  sealed 
a  bill  of  exceptions.  The  court  instructed  the  jury, — **  If  the 
defendants  gave  the  note  to  the  notary  on  the  day  it  matured, 
in  time  for  protest  and  the  giving  of  notice,  it  was  sufficient ; 
and  if  the  note  was  handed  to  the  notary  between  ten  and  eleven 
at  night,  and  he  placed  notice  of  protest,  then  made,  under  the 
door  of  the  endorser,  at  the  request  of  the  daughter  of  the 
endorser,  before  twelve,  and  she  took  it  up  and  placed  it  on  her 
father's  desk  or  table,  and  he  got  it,  it  was  sufficient :"  to  which 
ruling  and  charge  the  plaintiffs  excepted. 

There  was  a  verdict  and  judgment  accordingly,  whereupon  the 
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plaintiffd  sued  out  this  writ,  and  assigned  for  error  the  admission 
gf  the  testimony  of  Kelso,  the  endorser,  as  above  stated. 

The  case  was  argued  in  this  court  at  October  and  November 
Terms  1860,  but  as  th^  bench  was  not  full,  and  the  judges  present 
were  divided  in  their  opinions,  a  reargument  was  ordered  before 
a  full  bench.  The  case  was  reargued  at  October  and  November 
Terms  1861,  by  James  C  MarshaU,  with  whom  was  JFK  K.  Price^ 
for  plaintiffs,  and  by  Walker  ^  Witman  for  defendants. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 

Read,  J. — This  was  an  action  on  the  case  brought  by  the 
plaintiffs  against  the  defendants,  for  a  breach  of  duty,  as  agents 
for  collection  of  a  promissory  note,  drawn  by  J.  H.  Fullerton  to 
the  order  of  Edwin  J.  Kelso,  and  endorsed  by  him,  and  payable, 
six  months  after  its  date,  "  at  the  oflSce  of  William  C.  Curry  & 
Co.,"  the  defendants.  The  plaintiffs  were  the  owners  of  this  note, 
and  remitted  it  from  Philadelphia  to  the  defendants,  bankers  in 
Erie,  for  collection,  and  it  had  been  for  some  days  in  their  bank- 
ing oflfice  before  its  maturity,  and  was  there  on  the  day  it  fell 
due,  the  25th  of  August  1855.  The  maker  was  insolvent,  and 
had  no  funds  deposited  with  the  defendants,  and  he  made  no  pro- 
vision for  the  payment  of  the  note. 

The  note  was  protested  on  the  day  it  fell  due,  and  the  notice 
to  the  endorser  was  described  in  it  in  these  words :  "  Left  notice 
of  protest  to  Edwin  J.  Kelso,  endorser,  at  his  dwelling  in  the 
city  of  Erie,  Pa." 

The  first  count  in  the  declaration  states  the  note  as  above 
described,  and  that  it  was  deposited  with  the  defendants  for  the 
purpose  of  having  its  amount  collected,  and  in  case  of  the  non- 
payment by  the  drawer  (maker)  that  due  notice  might  be 
promptly  given  to  the  endorser ;  and  after  averring  the  receipt 
of  the  note  by  the  defendants,  and  their  undertaking,  the  breach 
of  duty  alleged  is,  that  the  defendants  "  did  not  nor  would  not 
demand  the  payment  of  the  note  of  the  drawer,  and  the  note  not 
being  paid,  did  not  give  nor  cause  to  be  given  immediate  notice 
of  the  non-payment  of  the  note  to  the  endorser,  but  wholly 
omitted  and  neglected  so  to  do,  and  by  reason  thereof,  and 
through  the  negligence  and  default  of  the  defendants,  the  en- 
dorser was  discharged,  and  the  amount  of  the  note  lost  to  the 
plaintiffs." 

The  second  count  simply  varies  the  breach  by  alleging  that 
the  defendants  "  did  not  place  the  note  in  the  hands  of  a  notary 
public  to  demand  payment  of  the  same  from  the  drawer,  and  in 
the  case  of  non-payment,  to  give  immediate  notice  to  the  endorser, 
but  wholly  neglected  so  to  do." 

It  is  clear,  therefore,  that  the  gravamen  was^  that  the  defend- 
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ants  did  not  demand  payment,  and  did  not  give  notice  to  the  en- 
dorser, and  the  contention  was,  whether  both  or  either  of  these 
allegations  was  correct.  It  will  perhaps  be  more  convenient  to 
ascertain  what  the  law  is,  that  is  applicable  to  this  case,  and  first 
as  to  the  demand  of  payment. 

In  the  case  of  Sanderson  v.  Judge,  2  H.  Bl.  509,  where  there 
was  a  memorandum  on  a  promissory  note  by  the  maker  that  it 
would  be  paid  at  the  house  of  the  plaintiffs,  who  became  the 
holders  of  the  note,  the  court  held  that  "  as  they,  at  whose  house 
it  was  to  be  paid,  were  themselves  the  holders  of  it,  it  was  a 
sufficient  demand  for  them  to  turn  to  their  books  and  see  the 
maker's  account  with  them,  and  a  sufficient  refusal  to  find  he  had 
no  effects  in  their  hands,"  and  upon  the  authority  of  this  case  it 
was  held  to  be  settled  law  by  the  Court  of  Exchequer  in  Bailey 
V.  Porter,  14  M.  &  Welsby  44,  that  if  a  bill  be  accepted,  payable 
at  a  banker's,  which  banker  happens  to  become  the  holder  of  the 
bill  at  its  maturity,  that  fact  alone  amounts  to  presentment,  and 
no  other  proof  is  necessary. 

The  same  rule  was  laid  down  by  the  Supreme  Court  of  the 
United  States  in  The  U.  S.  Bank  v.  Smith,  11  Wheat.  177.  "  But 
if  the  bank,"  says  Mr.  Justice  Thompson,  *'  where  the  note  is  made 
payable  is  the  holder,  and  the  maker  neglects  to  appear  there, 
when  the  note  falls  due,  a  formal  demand  is  impracticable  by  the 
default  of  the  maker.  All  that  can  in  fitness  be  done,  or  ought 
to  be  required  is,  that  the  books  of  the  bank  should  be  examined 
to  ascertain  whether  the  maker  had  any  funds  in  their  hands,  and 
if  not,  there  was  a  default  which  gave  to  the  holder  a  right  to 
look  to  the  endorser  for  payment,  and  even  this  examination  of  the 
books  was  not  required  in  the  cases  cited  from  the  Massachusetts 
Reports.  The  maker  was  deemed  in  default  by  not  appearing  at 
the  bank  to  take  up  his  note  when  it  fell  ^ue."  Upon  the  aver- 
ment of  presentment  and  refusal  in  the  declaration,  the  learned 
judge  says :  "  If  the  note  was  there  it  was  a  presentment,  and  if 
the  maker  had  no  funds  in  the  bank  it  was  a  refusal  of  payment 
according  to  the  legal  acceptation  of  these  terms  under  such 
circumstances." 

In  FuUerton  v.  Bank  of  United  States,  1  Peters  617,  the  mere 
formal  examination  of  the  books  was  held  to  be  unnecessary. 
The  court  below  had  instructed  the  jury,  that  on  a  note  made 
payable  at  a  particular  bank,  it  is  sufficient  to  show  that  the  note 
had  been  discounted,  and  become  the  property  of  the  bank,  and 
that  it  was  in  the  bank  not  paid  at  maturity.  The  Supreme 
Court  say  nothing  more  than  this  could  have  been  jequired  of 
the  court,  for  the  positive  proof  that  the  bill  was  not  paid  will 
certainly  imply  that  there  were  no  funds  of  the  drawer  there  to 
pay  it.  The  lact  could  not  have  been  made  more  positive  by  in- 
spection of  the  books. 
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In  The  Bank  of  United  States  v.  Carneal,  2  Peters  604,  Mr. 
Justice  Story  lays  down  the  rule  in  very  positive  language: 
"  Upon  the  first  point  the  evidence  is,  that  on  the  day  the  note 
became  due,  the  note  was  in  the  bank  at  Cincinnati,  the  bank 
being  the  holder  thereof,  and  it  being  payable  there,  and  that 
after  the  usual  banking  hours  were  over,  it  was  delivered  to  a 
notary  by  the  oflScers  of  the  bank  for  protest,  they  informing  him 
at  the  time  that  there  were  no  funds  there  for  the  payment  of 
the  note.  We  are  all  of  opinion  that  this  was  a  sufficient  proof 
of  a  due  demand  of  payment." 

In  Phipps  V,  Chase,  6  Metcalf  492,  the  late  Chief  Justice  Shaw 
expressed  the  same  doctrine  in  these  words :  *'  The  note  being 
payable  at  the  Millbury  Bank,  and  being  at  the  bank  at  maturity, 
with  authority  to  the  cashier  to  receive  payment  and  give  up  the 
note,  the  non-payment  of  the  note  during  bank  hours  on  the 
last  day  of  grace,  was  a  dishonour,  and  the  only  question  is, 
whether  due  notice  was  given  to  the  defendant  to  charge  him  as 
endorser  ;'*  and  in  strict  conformity  with  these  decisions  are  our 
own  cases  of  Rahm  v.  The  Philadelphia  Bank,  1  Rawle  335,  and 
Jenks  V.  The  Doylestown  Bank,  4  W.  &  S.  505. 

Under  this  undisputed  state  of  the  law  it  appears  clearly  from 
all  the  facts  in  this  case,  that  there  was  presentment,  demand, 
and  refusal  of  payment  of  the  note  in  question,  or  its  legal 
equivalent ;  and  therefore  the  allegation  that  the  defendants  did, 
nor  would,  not  demand  the  payment  of  the  note  of  the  drawer  is 
positively  and  distinctly  negatived  by  the  proofs  in  the  case. 

The  second  question  is  as  to  notice  of  its  non-payment  to  the 
endorser,  and  as  the  holders  and  the  place  of  payment  and  the 
endorser  were  all  in  the  same  city,  the  notice  might  be  either 
written  or  verbal,  and  might  be  given  to  the  endorser  personally 
or  left  at  his  place  of  business,  if  he  had  any,  or  at  his  dwelling; 
and  as  the  note  fell  due  on  Saturday,  it  could  have  been  given 
either  on  that  day  or  the  succeeding  Monday.  If  it  can  be 
shown  that  the  notice,  if  written,  was  actually  received  by  the 
endorser  in  due  time,  then  there  is  no  difficulty ;  but  if  you  can- 
not, then  certain  rules  have  been  established  which,  if  complied 
with,  are  considered  as  equivalent  to  notice,  although  the  notice 
may  never  have  reached  the  endorser,  and  he  may  have  been 
entirely  ignorant  of  the  dishonour  of  the  paper.  Actual  notice 
therefore  in  due  time  dispenses  with  the  ordinary  formal  require- 
ments as  to  the  mode  of  giving  notice.  There  is  an  intrinsic 
difference  between  demand  of  payment  and  notice  of  non-pay- 
ment, the  latter  not  involving  any  expectation  of  immediate  pay- 
ment, which  is  always  the  case  with  the  former. 

In  The  Bank  of  United  States  v.  Corcoran,  2  Peters  132,  Mr. 
Justice  Washington  said,  delivering  the  opinion  of  the  court: 
**  Now,  it  must  be  admitted,  that  if  the  hypothesis  that  the  notice 
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in  this  case,  though  left  at  an  improper  place,  was  nevertheless 
in  point  of  fact  received  in  due  time  by  the  defendant,  were 
proved,  or  could  from  the  evidence  in  the  cause  be  properly  pre- 
sumed by  the  jury,  it  was  sufficient  in  point  of  law  to  charge 
him."  In  Dickins  v.  Beal,  10  Peters  578,  the  same  court  said: 
**  We  are  at  a  loss  to  perceive  any  plausible  objection  to  the  evi- 
dence which  was  received  by  the  court  on  the  assumption  that 
notice  of  the  dishonour  of  the  bills  must  be  made  out  by  the 
plaintiff,  which  could  be  done  in  two  ways.  First,  that  the  bills 
had  been  duly  protested  for  non-acceptance,  and  due  and  legal 
diligence  used  in  giving  notice  thereof  to  the  parties  on  the  bills, 
in  which  case  the  legal  presumption  of  its  receipt  in  time  would 
attach.  Second,  by  proof  that  the  notice  actually  came  to  hand 
in  proper  time,  though  the  letter  containing  the  notice  was  not 
properly  directed  or  sent  by  the  most  expeditious  or  direct  route. 
The  fact  of  notice  and  its  reception  in  due  time  are  the  only 
matters  material  to  the  drawer  or  endorser  of  a  dishonoured  bill ; 
the  manner  or  place  in  which  he  received  such  notice  is  imma- 
terial, for  all  the  objects  to  be  answered  by  its  reception  it  is 
equally  available  to  them.  To  the  holder  it  is  immaterial  whether 
the  evidence  of  notice  consists  in  the  legal  presumption  arising 
from  due  diligence  which  supplies  the  place  of  specific  evidence, 
and  is  binding  on  a  jury  as  proof  of  its  reception,  or  it  is  estab- 
lished by  direct  evidence  or  such  circumstances  as  will  in  law 
justify  them  in  drawing  the  inference:  2  Peters  132." 

In  the  case  of  Hyslop  v.  Jones,  3  McLean  96,  the  court  said : 
"  The  leaving  the  notice  in  the  post-office  of  the  city  in  which 
the  endorser  lives  is  not  sufficient.  It  must  be  served  on  him 
personally,  left  at  his  place  of  business  or  residence.  But  if  by 
leaving  the  notice  in  the  post-office  the  defendant  in  fact  received 
it  in  due  time,  it  is  sufficient."  The  same  doctrine  seems  to  be 
approved  in  Manchester  Bank  v.  Fellows,  8  Foster  (N.  H.)  310, 
and  is  distinctly  affirmed  in  Bradley  v.  Davis,  26  Maine  52. 

Now,  in  the  present  case  it  was  clearly  proved  that  immediate 
notice  of  the  non-payment  of  the  note  was  given  to  the  endorser, 
and  that  it  was  actually  received  by  him  in  due  time,  and  there- 
fore the  remaining  allegation  that  the  defendants  did  not  give  or 
cause  to  be  given  such  notice  is  also  distinctly  negatived. 

These  facts  negative  the  legal  liability  of  the  defendants,  who 
were  not  bound  (there  being  no  special  contract  proved)  to  do 
more  than  to  make  a  legal  demand  or  its  equivalent,  and  to  give 
notice  of  dishonour  to  the  endorser  in  due  time.  And  although 
they  were  not  in  strict  law  bound  to  employ  a  notary,  they  did 
80,  and  he  duly  protested  the  note  for  non-payment,  and  gave 
notice  of  its  non-payment  to  the  endorser,  which  he  actually 
received  in  due  time. 

The  errors  assigned  consist  in  the  evidence  admitted,  contained 
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in  two  bills  of  exception,  and  in  the  charge  of  the  court.  The 
iSrst  bill  states  the  reading  in  evidence  by  the  plaintifiFs  of  the 
note  and  protest,  and  gives  the  testimony  of  William  Brewster, 
a  clerk  of  the  defendants,  who  proved  the  insolvency  of  the 
maker,  and  that  he  had  no  funds  in  the  hands  of  the  defendants 
at  the  maturity  of  the  note,  which  was  payable  at  their  office — 
that  he  placed  the  note  in  the  hands  of  a  notary  for  protest  on 
Saturday,  25th  August  1855,  between  ten  and  eleven  o'clock  at 
night,  having  been  there  before ;  the  notary  demanded  the  note 
of  the  witness  at  his  oflSce,  and  he  told  him  there  were  no  funds. 
Witness  then  said :  *'  He  (the  notary)  made  out  the  protest  and 
notice,  and  he  and  I  went  to  E.  J.  Kelso's  dwelling-house.  The 
house  was  closed,  the  lights  out,  and  the  family  retired.  I  rang 
the  door-bell ;  a  lady  put  her  head  out  of  the  chamber  window 
and  asked  what  was  wanted  ?  I  asked  if  Mr.  Kelso  was  at  home ; 
I  said  I  had  a  note  for  him,  and  it  was  important  that  he  should 
get  it  that  night.  She  directed  me  to  put  it  under  the  door ;  I 
did  so,  and  Mr.  Brown,  the  notary,  and  I  left.*'  "  The  note  was 
put  into  my  hands  by  the  bank  about  four  o'clock  P.  M. ;  went  to 
Brown's  office ;  he  was  not  in ;  went  at  six  o'clock  p.  M.,  not  in ; 
went  again  after  ten  o'clock  ;  notary  asked  for  funds ;  I  told  him 
there  were  none."  The  plaintiffs  having  closed,  the  defendants 
produced  Misses  Mary  and  Emeline  Kelso,  who  proved  the  facts 
as  stated  by  Mr.  Brewster,  and  that  one  of  them  went  down  and 
took  the  notice  from  under  the  door.  The  defendants  then  offered 
to  prove  that  the  notice  of  the  protest  of  said  note  was  received 
by  Mr.  Kelso,  and  the  plaintiff's  counsel  objected,  because  the 
issue  now  trying  is,  whether  the  act9  done  by  the  defendants  were 
or  were  not  sufficient  in  law  to  charge  the  endorser  of  the  note, 
and  the  fact  whether  the  endorser  got  the  notice  accidentally  or 
otherwise,  is  not  material  in  the  issue  now  trying.  The  court 
overruled  the  objection,  and  in  this  they  were  clearly  right,  for 
the  breach  laid  in  the  narr.  was,  that  they  "  did  not  give  nor 
cause  to  be  given  immediate  notice  of  the  non-payment  of  the 
note  to  the  endorser,  but  wholly  omitted  and  neglected  to  do  so,'* 
and  proof  having  been  given  that  such  notice  was  given  and 
received  by  an  adult  member  of  the  family  at  his  dwelling-house, 
it  was  certainly  competent  to  show  that  it  was  actually  received 
by  the  endorser,  thus  showing  that  the  omission  and  neglect  with 
which  they  were  charged  were  entirely  disproved.  The  effort  is 
to  place  presumptive  notice  above  actual  notice,  which  cannot  be 
permitted,  the  sole  object  of  all  the  rules  on  this  point  being  to 
secure  to  the  endorser  the  earliest  information  of  the  dishonour, 
that  he  may  take  immediate  measures  to  protect  himself  against 
loss  from  the  default  of  the  maker  of  the  note,  or  of  the  drawer 
of  the  bill. 

The  fact,  therefore,  that  Mr.  Kelso,  the  endorser,  actually  got 
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the  notice  of  non-payment  was  material  to  the  issue,  and,  if 
proved,  decided  the  cause.  The  second  bill  of  exceptions  pre- 
sents the  same  question,  and  is  governed  by  what  has  already 
been  said. 

The  other  assignments  of  error  are  to  the  charge  of  the  court, 
to  whom  no  points  were  presented  by  either  party. 

The  first  instruction,  that  if  the  defendants  gave  the  note  to 
the  notary  on  the  day  it  matured,  and  in  time  for  protest  and 
the  giving  of  notice,  it  was  sufficient,  and  in  this  there  was  clearly 
no  error,  and  the  second  instruction,  which  appears  in  connection 
witji  the  first,  is  liable  to  the  same  observation;  **and,**  said  the 
learned  judge,  "  if  the  note  was  handed  to  the  notary  between 
ten  and  eleven  at  night,  and  he  placed  notice  of  protest,  then 
made,  under  the  door  of  the  endorser,  at  the  request  of  the  daugh- 
ter of  the  endorser,  before  twelve,  and  she  took  it  up  and  placed 
it  on  her  father's  desk,  and  he  got  it,  it  was  sufficient.**  This 
ruling  is  sustained,  as  we  have  seen,  by  all  the  authorities.  But 
it  appears,  from  the  facts  thus  alluded  to,  that  the  bills  of  excep- 
tions gave  only  portions  of  the  evidence,  and  we  should  not  have 
known,  by  anything  upon  their  face,  that  the  record  of  the  suit 
by  the  same  plaintiff's  against  E.  J.  Kelso,  the  endorser  of  the 
note,  had  been  put  in  evidence  at  all,  that  proof,  or  some  other 
which  was  not  made,  being  necessary  to  show  that  the  amount 
of  the  note  was  lost  to  the  plaintiffs.  We  gather  the  fact  that 
this  record  was  given  in  evidence  from  the  statement  of  the  de- 
fendants in  error  in  their  printed  argument. 

We  are  constrained,  therefore,  to  say  that  the  court  below  com- 
mitted no  error  on  the  trial  of  this  cause. 

It  is,  however,  not  proper  to  close  this  opinion  without  refer- 
ring to  the  case  of  Farnsworth  v.  Allen,  4  Gray  453,  which  was 
not  cited  on  any  of  the  arguments  before  this  court.  There  the 
notary,  after  receiving  the  note  for  protest,  went  to  the  house  of 
the  maker  (about  ten  miles  from  Boston),  and  arrived  there  about 
nine  o'clock  in  the  evening ;  that  there  was  no  light  in  the  house, 
and  the  inmates  appeared  to  have  retired  for  the  night ;  that  he 
rang  the  bell,  and  after  some  time  the  maker  came  to  the  door 
with  a  light,  and  he  presented  the  note,  stated  its  contents,  and 
demanded  payment,  which  the  maker  refused,  saying  that  he 
could  not,  or  would  not,  or  should  not  pay  it;  that  he  returned 
with  the  note  to  Charlestown,  and  on  the  same  evening  a  proper 
notice  of  dishonour  was  addressed  to  the  defendant  at  North 
Cambridge.  This  occurred  on  the  26th  August  1858,  and  the 
court  held  the  demand  was  sufficient  to  charge  an  endorser.  If 
this  be  the  law  as  to  the  demand,  why  should  it  not  be  the  law 
as  to  notice  of  non-payment? 

Judgment  affirmed. 
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Copi/  of  Town  Charter^  when  affmissible  in  Evidence, — Parol  Revocation 
of  Grant  of  Land  dedicated  to  Public  Use. 

1.  A  Bworn  copy  of  a  town  charter  granted  in  1793,  is  admissible  in  evidence 
after  proof  of  the  existence  and  loss  of  the  original  and  a  bond  fide  search  for 
it,  where  it  was  most  likely  to  be  found. 

2.  Two  charters  were  granted  by  the  founder  of  a  town,  2l8t  March  1793, 
both  being  witnessed,  but  only  one  acknowledged  and  recorded,  January  6th 
1800 :  after  his  death  they  came  into  the  ptissession  of  his  widow,  who  gave 
them  to  a  son-in-law,  from  whom  in  18o2,  both  were  obtained,  copied,  and 
returned  to  him.  In  an  action  of  trespass,  involving  title  to  land  allcg^  to 
have  been  reserved  by  the  charters,  a  sworn  copy  was  offered  in  evidence, 
after  proof  of  the  existence  of  the  originals,  their  loss  and  an  unsuccessful 
search  for  them  by  their  depositary  and  the  burgess  of  the  town,  which  copy 


was  rejected  by  the  court:  HeLd^  That  after  the  proof  of  the  existence  of  the 
originals,  and  of  true  copies,  the  loss  of,  and  a  bond  fide  but  unsuccessful 
search  for  the  originals,  secondary  evidence  of  the  contents  of  one  deed, 
consisting  of  a  sworn  copy,  was  admissible. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  trespass  by  James  H.  White  against 
Henry  Blackstone  and  others,  acting  as  engineers  and  agents  in 
locating  the  Pittsburgh  and  Connellsville  Railroad,  for  entering 
upon  certain  lands  of  plaintiff,  and  tearing  down  and  removing  a 
small  wooden  house  which  was  erected  thereon. 

The  material  facts  of  the  case  were  as  follows : — 

In  1793,  Zachariah  Connell  laid  out  the  town  of  Connellsville, 
by  a  written  charter,  dated  March  21st  1793,  in  which  he  dedi- 
cated certain  ground  upon  the  Youghiogheny  river  to  public 
use,  in  the  following  terms : 

"  And  the  said  Zachariah  Connell,  for  himself,  his  heirs  and 
assigns,  doth  grant,  that  the  streets  and  alleys  of  the  said  town, 
shall  for  ever  continue  as  they  are  now  laid  out  and  regulated 
by  the  plan  aforesaid ;  that  the  space  left  opposite  the  ferry  and 
fronting  on  said  river,  as  represented  in  the  plan,  and  distin- 
guished by  public  ground  and  Water  street,  shall  be  and  continue 
free  for  the  use  of  the  inhabitants  of  said  town  (except  so  much 
thereof  as  may  be  necessary  for  the  accommodation  of  mills  to 
be  erected,  which  is  reserved),  and  travellers,  who  may  erect 
thereon  temporary  boat-yards,  or  may  from  time  to  time  occupy 
the  same  or  any  part  thereof,  for  making  any  vessels  or  other 
conveniences,  for  the  purpose  of  conveying  their  property  to  or 
from  said  town."  Under  this  charter  he  sold  many  of  the  lots,  one 
of  which  is  now  owned  and  occupied  by  the  defendant  Blackstone, 
*  under  title  derived  from  Connell,  bearing  date  July  9th  1795.  On 
the  6th  day  of  January  1800,  he  made  another  charter,  ante- 
dated March  21st  1793,  to  correspond  with  the  first  one,  in  which 
he  changed  the  grant  before  made  for  public  use,  reserving  a  part 
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thereof  to  himself.  In  this  last  charter  there  was  a  mill  men- 
tioned, which  was  not  built  until  after  1795,  but  which  was  in 
operation  in  the  year  1800.  It  was  acknowledged  and  recorded 
January  6th  1800.  The  reservation  in  this  charter  is  as  fol- 
lows, viz. : 

"  And  that  the  space  left  opposite  the  ferry  and  fronting  on 
said  river,  as  represented  in  the  plan,  and  distinguished  by 
public  ground  and  Water  street,  shall  be  and  continue  free  for 
the  use  of  the  inhabitants  of  said  town,  and  for  travellers,  who 
may  erect  thereon  temporary  boat-yards,  and  may  from  time  to 
time  occupy  the  same  or  any  part  thereof,  for  making  any 
vessels  or  other  conveniences,  for  the  purpose  of  conveying  their 
property  to  or  from  said  town ;  and  the  said  Zachariah  Connell 
doth  further  promise  and  covenant  with  the  inhabitants  of  said 
town  and  others  who  choose  to  frequent  the  same,  that  all  land- 
ings, harbors,  or  other  conveniences  and  advantages  of  said  river 
opposite  said  town,  or  adjoining  Water  street  aforesaid,  shall  be 
free  to  them  at  all  times,  for  the  purpose  of  landing  timber, 
stones,  or  other  materials  for  building,  or  for  the  use  of  landing 
vessels  for  the  removal  of  their  persons  or  property  to  any  place 
whatever.  But  the  said  Zachariah  Connell  reserves  to  himself, 
his  heirs  and  assigns,  all  that  piece  of  land  situate  between 
Water  street  and  the  river,  and  extending  from  Rogers's  Mill 
down  to  Spring  street  or  State  road."  On  this  piece  of  ground 
he  built  a  house  very  many  years  ago,  and  occupied  it  at  least 
from  1805  until  his  death  in  1813,  from  which  time  until  1858  it 
was  occupied  by  his  heirs. 

In  1800,  Zachariah  Connell  and  Isaac  Meason  (who  owned  the 
land  on  the  opposite  side  of  the  river)  obtained  a  charter  to 
erect  a  bridge  over  the  Youghiogheny  river  at  this  place.  Con- 
nell died  in  1813,  leaving  a  widow  and  children,  one  of  whom 
married  John  W.  Phillips.  Phillips  purchased  the  shares  of 
some  of  the  other  heirs,  and  claimed  the  entire  interest  of  Con- 
nell. In  1853  he  sold  the  one-half  of  his  interest  (being  one- 
fourth  of  the  bridge,  with  the  rights  and  privileges  belonging 
thereto)  to  James  H.  White,  the  plaintiff.  Under  this  purchase, 
White  claimed  the  piece  of  land  between  Water  street  and  the 
river,  and  extending  from  Rogers's  Mill  to  Spring  street,  as 
reserved  by  ConneU  in  the  second  charter,  was  in  possession 
thereof  when  the  trespass  was  committed,  and  had  been  there  for 
a  number  of  years.  There  had  been  erected  upon  this  piece  of 
ground  a  toll-house  to  one  of  the  old  bridges ;  which  house  was 
still  standing  at  the  time  of  the  alleged  trespass. 

The  defendants,  Blackstone  and  others,  were  the  engineers  and 
agents  of  the  Pittsburgh  and  Connellsville  Railroad  Company, 
and  in  discharge  of  their  duties,  in  locating  and  erecting  the  road 
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for  said  company,  tore  down  the  house  aforesaid,  which  was 
claimed  by  White ;  whereupon  this  suit  was  brought. 

In  1832,  William  Davidson  and  Thomas  R.  Davidson,  Esqrs., 
obtained  the  original  charters  from  John  W.  Phillips,  the  son-in- 
law  of  Zachariah  Connell  (who  had  obtained  them  from  MrSw 
Connell,  the  widow),  and  took  a  copy  thereof. 

Notice  was  given  to  the  plaintiff  to  produce  the  original  charters 
upon  the  trial,  which  was  not  done.  It  was  also  proved  by  John 
W.  Phillips,  who  once  had  the  custody  of  the  charters,  that  he 
did  not  know  where  they  were ;  and  by  the  burgess  of  the  borough 
of  Connellsville,  that  he  had  made  search  among  the  papers  and 
records  of  the  borough,  and  that  they  were  not  there.  On  the 
trial,  the  copy  proved  by  the  Messrs.  Davidson  was  offered  in 
evidence  and  rejected  by  the  court.  It  was  also  proved,  that 
Connell  had  on  several  occasions  spoken  of  the  ground  in  dispute 
as  public  ground. 

The  defendants  requested  the  court  to  charge  the  jury : — 

1.  That  no  particular  formality  is  necessary  to  make  a  dedica- 
tion of  ground  to  public  use ;  that  it  may  be  done  by  parol ; 
that  the  declaration  of  the  grantor  or  owner  is  suflScient  evidence 
of  the  fact. 

2.  That  after  such  declaration  of  dedication  and  a  sale  of  lots, 
or  of  a  single  lot,  the  proprietor  cannot  resume  the  ownership  of 
the  ground  thus  dedicated,  any  morf  than  he  can  the  ownership 
of  the  lot. 

3.  That  no  length  of  possession  or  occupancy  of  ground  once 
dedicated  to  public  use,  will  be  of  any  avail ;  that,  although 
twenty-one  years*  possession  by  the  proprietor  of  a  lot  sold  by 
him  would  reinvest  in  him  the  title  to  a  lot  sold,  fifty  years 
possession  or  occupancy  of  ground  dedicated  to  public  use, 
would  not  reinvest  the  title  to  it,  or  deprive  the  public  of  the 
right  to  its  use. 

4.  That  the  reservation  in  the  last  charter  to  the  private  use 
of  the  grantor,  of  the  ground  between  Rogers's  Mill  and  Spring 
street,  being  contradictory  to  the  grant  to  the  public  of  the  same 
land,  is  absolutely  void  and  of  none  effect. 

5.  That,  if  the  jury  believe  the  testimony  of  Daniel  Rogers, 
that  in  the  negotiation  for  the  sale  of  the  land  above  town,  Con- 
nell declared  the  ground  in  dispute  to  be  public  ground,  a  subse- 
quent occupation  of  it,  especially  by  a  toll-house  connected  with 
the  bridge,  cannot  affect  the  public  right. 

6.  Nor  would  any  reservation  in  a  subsequent  charter  affect  or 
destroy  the  public  right. 

7.  That  if  this  ground  was  public,  the  defendants  had  a  right 
to  remove  the  building  or  any  other  obstruction  placed  on  it,  not 
in  accordance  with  the  public  grant. 
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The  court  below  affirmed  the  1st,  2d,  3d,  and  7th  points; 
negatived  the  4th,  and  answered  the  5th  and  6th  as  follows : — 

"  5th.  We  think  the  declaration  as  proven  by  Rogers,  if  believed 
by  the  jury,  would  not  be  sufficient  to  destroy  Connell's  right 
under  the  reservation  in  the  charter,  and  we  so  instruct  you. 
If  there  had  been  no  deed  of  dedication  with  reservation  in 
existence  at  this  time,  it  might  be  otherwise. 

"  6th.  Where  there  is  a  public  dedication  in  any  way  to  the 
public,  no  future  reservation  can  destroy  this  public  right." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
plaintiff,  whereupon  the  case  was  removed  into  this  court  by  the 
defendant,  where  the  following  matters  were  assigned  for  error : — 

1.  The  court  erred  in  rejecting  the  copy  of  the  paper  or 
charter,  taken  by  William  Davidson,  and  proved  by  him  to  be  a 
correct  copy. 

2.  The  court  erred  in  answering  defendants'  fourth  point  in 
the  negative ;  and 

8.  In  their  answer  to  defendants'  fifth  point. 

The  case  was  argued  in  this  court  by  N.  Ewing  and  D.  Kaine 
for  plaintiff  in  error,  and  by  A.  Patterson  and  John  Collins  for 
defendants  in  error. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 
Read,  J. — This  was  an  action  of  trespass  quare  clausum  fregitj 
and  the  real  question  in  the  cause  was  whether  the  piece  of  land 
upon  which  the  trespass  was  alleged  to  have  been  committed  was 
dedicated  to  public  use  by  Zachariah  Connell,  the  founder  of 
Connellsville,  or  whether  it  was  the  private  property  of  the  plain- 
tiff or  of  those  under  whom  he  claimed  the  possession. 

Two  papers  undoubtedly  were  in  existence  in  1832,  both  pur- 
porting to  be  the  charter  of  Connellsville,  and, both  purporting 
to  be  signed  and  sealed  by  Zachariah  Connell,  and  both  dated 
March  21st  1793.  The  one  which  is  witnessed  by  James  Rankin 
and  Alexander  McLean  is  in  the  handwriting  of  one  of  the  sub- 
scribing witnesses,  Alexander  McLean.  This  paper  is  neither 
acknowledged  or  recorded,  and,  for  the  purposes  of  this  case,  was 
marked  A,  whilst  the  other,  in  the  same  way  marked  B,  is  wit- 
nessed by  Jonathan  Rowland  and  Alexander  McLean,  and  is 
acknowledged  on  the  6th  day  of  January  1800,  before  Jonathan 
Rowland,  and  recorded  the  same  day  in  book  C,  p.  389.  Zacha- 
riah Connell  died  in  1818,  leaving  a  widow  and  children,  one  of 
whom  married  John  W.  Phillips.  These  two  papers,  being 
amongst  the  papers  of  the  deceased,  came  into  the  possession  of 
his  widow,  and  they  were  delivered  by  her  to  her  son-in-law, 
Phillips,  about  the  year  1826,  and  under  whom  the  present 
plaintiff  claims. 
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In  the  year  1832,  William  Davidson  copied  both  of  these 
papers,  which  were  furnished  to  him  by  Mr.  Phillips,  with  whom 
his  mother-in-law,  Mrs.  Connell,  was  then  living,  and  returned 
the  originals  to  her  son-in-law,  Mr.  Phillips.  By  the  deposition 
of  Mr.  Phillips,  in  relation  to  these  charters,  it  appeared  that  he 
had  not  the  charters,  and  that  he  had  no  recollection  of  seeing 
the  first  charter  since  he  loaned  it  to  Mr.  Davidson ;  nor  did  ho 
know  in  whose  possession  they  were,  but  he  thinks  Mr.  Davidson 
took  a  copy  of  them.  Mr.  Thomas  R.  Davidson,  the  son  of  Mr. 
William  Davidson,  proved  that  the  paper  marked  A  is  a  true  copy  ^ 
of  a  paper  exhibited  to  him  by  his  father,  purporting  to  be  the 
original  charter  of  the  borough  of  Connellsville.  He  compared 
it  with  the  original  at  the  time  of  signing.  He  had  no  know- 
ledge of  the  handwriting  of  the  original  charter.  The  burgess 
of  tne  borough  of  Connellsville  testified  that  he  examined  amongst 
the  papers  of  the  borough  for  the  charters,  and  could  find  no 
original  charter.  The  plaintiff,  who  derived  his  title  from  Phil- 
lips, was  notified  to  produce  these  original  charters. 

It  is  clear,  from  this  statement,  that  these  two  original  papers 
or  documents  called  charters  were  in  the  possession  of  the  founder, 
Zachariah  Connell,  neither  having  been  handed  over  to  any  one. 
That  these,  with  his  other  papers,  on  his  death,  came  into  the 
hands  of  his  widow,  who  gave  them  to  her  son-in-law,  Phillips, 
who  claimed  to  be  an  owner  of  the  property  the  title  of  which 
is  in  dispute  in  this  suit.  That  in  1832  he  loaned  them  to  Mr. 
Davidson,  who  took  perfect  copies  of  both  papers,  and  returned 
the  originals  to  Mr.  Phillips,  who  has  not  got  them,  nor  can  he 
tell  who  has  them.  The  burgess  cannot  find  them,  and  the  plain- 
tiff, on  notice,  does  not  produce  them. 

It  is  clear,  then,  1.  That  there  did  exist  originally  two  origi- 
nal deeds  or  charters,  more  than  sixty-eight  years  old,  and  if 
produced  on  the  trial,  would  have  proved  themselves.  2.  That 
true  copies  of  these  deeds  or  charters  existed,  and  were  produced 
on  the  trial.  3.  That  proof  was  made  of  a  bond  fide  search  for 
them  where  they  were  most  likely  to  be  found,  which  was  unsuc- 
cesssul ;  and  under  these  circumstances,  secondary  evidence  (con- 
sisting of  a  sworn  copy  of  the  deed  A)  of  the  contents  of  that 
deed  was  admissible. 

The  court  therefore  erred  in  the  rejection  of  the  evidence,  and 
in  the  reason  assigned  by  them. 

The  subsequent  evidence,  particularly  that  of  Daniel  Rogers, 
tended  to  prove  that  the  deed  A  was  the  first  charter,  and  that 
the  deed  B,  though  antedated,  was  not  executed  until  after  1795, 
and  perhaps  not  before  the  date  of  its  acknowledgment,  on  the 
6th  of  January.  This  is  the  only  error  committed  by  the  court. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Smith,  Mayor  of  Erie,  verms  Commonwealth  ex  rel. 

Dillon. 

AutJiorify  of  Assutant  Law  Judges. — Mandamus. — Petition  /or,  when 
inmfficient — Issues  of  Fact  to  he  decided  before  Judgment  entered, — 
Salaries  should  be  fixed  by  law, 

1.  An  assistant  law  judge  of  the  Court  of  Common  Pleas,  required  to  be 
learned  in  the  law  and  vested  with  the  same  authority  as  the  president  judge, 
has  power  to  try  a  mandamus  aj^ainst  a  city  officer  to  compel  nis  performance 
of  an  official  duty,  notwithstanding  the  Mandamus  Law  requires  the  presence 
of  thepresident judge. 

2.  Where  the  relator  presented  a  petition,  averring  that  the  city  councils 
had  passed  an  ordinance  to  pay  him  $50,  to  apply  to  his  services  as  high 
constable,  and  that  the  mayor,  in  violation  of  his  duty,  refused  to  sign  a  war- 
rant on  the  treasurer  therefor,  but  did  not  set  forth  the  law  or  ordinance 
imposing  that  duty  on  the  mayor,  or  show  it  on  the  trial  of  the  issues  of  fact 
raised,  or  on  writ  of  error,  it  was  held :  That  he  had  shown  no  ground  for  the 
mandamus  asked  for  in  his  petition,  and  that  it  was  error  in  the  court  below 
to  award  a  peremptory  mandamus  thereon. 

3.  Where  the  relator  averred  that  he  was  duly  elected  and  qualified  as  high 
constable,  which  the  respondent  denied,  because  he  had  not  given  security  as 
required  by  Act  8th  April  1833,  {  15,  the  issue  of  fact  thus  raised  should  have 
been  decided  by  a  jury ;  and,  as  it  was  not,  judgment  should  not  have  been 
entered  against  the  respondent. 

4.  As  a  general  principle,  an  ordinance  by  city  councils  to  pay  a  municipal 
officer  his  salary,  should  oe  founded  upon  another  ordinance  nxmg  the  salary 
of  the  office :  for  public  officers  ought  to  have  a  fixed  compensation,  so  as  not 
to  be  dependent  upon  councils,  who  are  but  trustees  of  public  functions,  and 
ought  not  to  vote  money,  as  matter  of  grace  or  favour. 

Error  to  the  Common  Pleas  of  Erie  county. 

This  was  an  application  for  a  mandamus^  in  the  name  of  The . 
Commonwealth  ex.  rel.  Thomas  Dillon  against  Sherburn  Smith, 
Mayor  of  the  City  of  Erie. 

The  petition  of  the  relator,  which  was  filed  September  27th 
1860,  was  addressed  "to  the  Judges  of  the  Court  of  Common 
Pleas  of  Erie  county,**  and  set  forth :  "  That  on  the  third  Fri- 
day in  March,  A.  D.  1860,  he  was  duly  elected  to  the  office  of 
high  constable  of  the  city  of  Erie,  by  the  qualified  electors  of 
said  city,  and  duly  qualified  and  entered  upon  the  duties  of  said 
office;  that  on  the  18th  day  of  August,  a.  d.  1860,  the  Select 
and  Common  Councils  of  the  city  of  Erie,  at  a  regular  meeting 
of  said  councils,  passed  a  resolution  to  pay  to  your  petitioner 
the  sum  of  *  $50,  to  apply  on  his  services  as  high  constable,* 
which  resolution  was' duly  presented  to  S.  Smith,  Esq.,  the  duly 
elected  and  qualified  mayor  of  the  city  of  Erie,  for  his  approval ; 
that  on  20th  day  of  August,  a.  d.  1860,  the  mayor  aforesaid  re- 
turned said  resolution  to  the  council  in  which  it  originated,  with 
a  message  vetoing  the  same ;  that  on  the  27th  day  of  August, 
A.  D.  I86O9  the  said  veto  came  up  for  consideration,  and,  on  the 
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question,  ^  Shall  said  resolution  pass  notwithstandisg  the  veto 
of  the  mayor  ?*  the  same  was  duly  and  legally  passed  by  both 
branches  of  said  council,  over  the  veto  of  the  mayor,  and  thus 
duly  became  a  law  of  the  city  of  Erie  aforesaid,  oi  all  of  which 
the  said  mayor  had  notice  on  the  day  aforesaid ;  that  on  the  3d 
day  of  September,  A.  D.  1860,  a  warrant,  in  pursuance  of  said 
resolution,  was  duly  and  legally  drawn  on  the  treasurer  of  the 
city  of  Erie  aforesaid,  in  favour  of  the  said  Thomas  Dillon,  for 
the  sum  of  $50,  ^hich  warrant  was  on  the  same  day  presented 
to  the  mayor  aforesaid  for  his  signature,  in  order  that  the  said 
Thomas  Dillon  might  draw  the  money  thereon ;  that  it  was  and 
is  the  duty  of  the  said  mayor  to  aflBx  his  signature  to  said  war- 
rant, and  that  without  such  signature  the  said  Dillon  is  unable 
to  draw  any  money  on  said  warrant ;  that  the  said  mayor,  in 
defiance  of  his  duty  in  that  behalf,  has  hitherto  neglected  and 
refused,  and  still  neglects  and  refuses  to  sign  said  warrant, 
whereby  the  said  Thomas  Dillon  is  grievously  injured,  and  is 
without  any  specific  legal  remedy  therefor."  He  therefore  prayed 
that  a  mandamus  be  issued  to  the  said  S.  Smith,  mayor  afore- 
said, commanding  him  to  sign  said  warrant,  or  that  a  rule  on  the 
said  S.  Smith  be  granted  to  show  cause  why  a  mandamus  should 
not  be  issued  for  the  purposes  aforesaid. 

The  petition  was  verified  by  affidavit,  filed,  and  a  rule  granted 
to  show  cause  why  a  mandamus  should  not  issue,  returnable  Oc- 
tober 10th  1860.  This  rule  was  served,  and,  on  the  11th  of 
October  1860,  a  mandamus  was  awarded,  but  "  not  to  be  exe- 
cuted if  answer  be  filed  within  ten  days." 

On  the  20th  of  October  1860,  the  answer  of  the  respondent 
was  filed,  in  which  the  passage  of  the  resolution  of  August  18th 
1860,  and  the  veto  by  the  mayor,  were  admitted.  But  the  re- 
spondent excepted  to  the  jurisdiction  of  the  court  in  the  pre- 
mises, because  the  petition  was  presented  in  court,  and  acted  on, 
when  the  Hon.  David  Derickson,  who  is  only  **  an  additional  law 
judge,"  and  not  the  president  judge  of  the  court,  was  presiding ; 
averring  that,  under  the  laws  of  Pennsylvania,  none  but  the 
president  judge  of  the  Common  Pleas  alone,  or  with  his  associ- 
ates, has  power  to  issue  such  writ. 

The  answer  averred  further  that  the  petition  was  defective  and 
insufficient  in  law,  inasmuch  as  it  only  set  forth  the  passage  of 
the  resolution  authorizing  the  payment  of  $50  to  the  relator  on 
bis  services  as  high  constable,  without  also  setting  forth  that 
Sherburn  Smith,  mayor  of  Erie,  was  authorized  or  directed 
thereby  to  issue  his  warrant  to  the  treasurer  in  favour  of  the 
relator  for  that  sum. 

The  answer  further  averred  that  the  respondent  is  not  the  fiscal 
agent  of  the  city  of  Erie,  neither  has  he  the  custody  or  control 
of  the  funds  of  the  said  city,  but  the  said  funds  are  in  custody 
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of  the  treasurer  thereof,  duly  elected  and  qualified  in  accordance 
with  the  laws  of  the  Commonwealth  and  the  ordinances  of  the 
city  of  Erie,  and  this  respondent  does  not  know  of  any  law  of 
the  Commonwealth  or  ordinances  of  the  city  requiring  him  to 
issue  his  warrant  upon  the  treasurer  for  any  amount,  unless  spe- 
cially and  legally  authorized  and  directed  by  the  councils,  but 
that  such  claims,  duly  passed  by  councils,  without  any  specific 
directions,  are  payable  by  the  treasurer,  out  of  funds  belonging 
to  the  city,  without  the  intervention  of  the  mayor ;  wherefore, 
lie  prays  judgment,  &c." 

*"  That  said  bill  of  complaint  is  insufficient  in  law,  because  it 
asks  relief  by  writ  of  mandamus  for  causes  and  reasons  which, 
if  true,  to  wit,  the  neglect  of  the  mayor  of  the  city  to  discharge 
his  official  duty,  a  complete  and  adequate  legal  remedy  is  pro- 
vided by  law,  by  indictment  in  the  Court  of  Quarter  Sessions 
for  the  county  of  Erie ;  and  hence,  as  respondent  is  advised,  a 
mandamus  can  in  no  event  legally  issue  against  the  respondent 
for  the  causes  alleged  and  set  forth." 

That  "  the  said  bill  of  complaint  is  not  sufficient  in  law,  because 
there  is  no  law  either  authorizing  or  requiring  the  mayor  of  the 
city  of  Erie  to  issue  his  warrant  to  the  treasurer  for  the  payment 
of  the  said  ^0  to  Thomas  Dillon,  there  being  no  mandatory  pro- 
vision in  the  law  to  that  eifect.  That  the  resolution  to  pay  Tho- 
mas Dillon  was  passed  without  warrant  or  authority  of  law,  and 
could  not  therefore  become  a  law  of  the  city  of  Erie,  and  could 
be  no  justification  or  authority  to  respondent  to  issue  a  warrant 
therefor ;  but  the  same  was  in  violation  of  law,  and  consequently 
a  nullity,  because  said  resolution  purported  to  be  a  payment  to 
said  Thomas  Dillon  on  services  as  high  constable  of  the  city  of 
Erie,  when  in  truth  and  fact  said  Thomas  Dillon  was  not  duly  and 
legally  qualified  as  high  constable  of  said  city,  he  not  having 
given  security  to  faithfully  discharge  the  duties  of  high  constable 
and  pay  over  moneys,  &c.,  as  the  laws  of  the  Commonwealth  re- 
quire he  should  before  entering  upon  the  duties  of  high  constable ; 
and  any  law,  ordinance,  or  resolution  to  pay  him  any  sum  as 
high  constable  is  consequently  a  nullity.  That  even  if  said  com- 
plainant was  legally  acting  as  high  constable,  the  law  fixes  the 
mode  and  amount  of  compensation  for  services  as  high  constable 
in  shape  of  fees,  and  points  out  the  method  of  collecting  the 
same,  to  which  this  complainant  has  not  yet  resorted.  That  the 
councils  not  having  previously  fixed  his  salary,  as  provided  for 
and  required  by  the  Act  of  Assembly  creating  the  office,  he  was 
not  in  law  entitled  to  any  specific  compensation,  or  any  sum 
whatever,  as  the  act  of  fixing  the  salary  must  be  precedent  to 
the  right  of  the  high  constable  to  any  compensation  except  the 
fees  provided  in  the  act;  and  any  law,  ordinance,  or  resolution 
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to  pay  him  any  amount,  Tirithout  such  precedent  action  of  coun^* 
cils,  is  without  authority  of  law  and  a  nullity. 

"  That  it  is  not  true,  as  alleged  and  set  forth  in  complainant's 
bill  of  complaint,  that  the  resolution  referred  to  in  said  complaint 
was  presented  to  respondent  after  the  same  had  been  passed  by 
both  branches  of  the  city  councils  over  his  veto,  or  that  he  had 
any  legal  notice  of  the  passage  of  the  same ;  that  he  never  saw 
said  resolution  after  the  same  was  returned  with  his  veto  to  the 
branch  of  the  councils  in  which  it  originated,  until  subsequent 
to  the  service  of  the  rule  to  show  cause  in  this  case  upon  him. 
And  that  he  could  not  legally  issue  a  warrant  to  complainant  for 
the  said  $50,  directing  the  treasurer  to  pay  him  the  same,  because 
there  was  not,  at  the  time  of  the  passage  of  said  resolution,  nor 
any  time  subsequent  thereto,  any  money  in  the  treasury  of  the 
city  of  Erie,  except  such  as  had  been  previously  specifically  ap^ 
propriated  and  set  apart  by  law  for  other  and  specific  purposes ; 
and,  therefore,  the  respondent  could,  not  legally  issue  the  same 
upon  a  fund  which  had  no  existence/' 

The  answer  was  verified  by  affidavit,  in  the  usual  form. 

On  the  29th  of  January  1861,  after  replication  filed,  a  jury 
was  called,  impannelled,  and  sworn,  and  the  following  questions 
of  fact  submitted  to  them : — "  1.  Whether  the  action  of  the  city 
councils  on  the  mayor's  veto  message,  and  the  draft  or  warrant 
drawn  in  pursuance  thereof,  were  brought  to  the  notice  of  the 
defendant,  and  his  signature  to  the  draft  requested  before  the 
filing  of  this  bill.  2.  Whether,  at  the  time  of  the  passage  of  the 
resolution  in  favour  of  plaintiff,  over  the  mayor's  veto,  or  at  any 
subsequent  time  before  the  bringing  of  this  suit,  there  were  any 
funds  in  the  treasury  of  the  city  applicable  to  a  warrant  in  his 
favour  if  it  had  been  drawn."  January  80th  1861,  the  jury  found 
for  the  plaintiff  on  both  the  issues  of  fact  submitted. 

On  the  12th  of  March  the  respondent  asked  leave  to  amend 
his  answer  by  adding  these  words : — "  And  the  said  resolution, 
nor  no  resolution  of  the  councils  of  the  city  of  Erie,  did  autho« 
rize,  direct,  or  empower  the  said  respondent  to  draw  his  warrant 
on  the  treasurer  of  the  city  of  Erie  to  pay  the  said  Thomas  Dil- 
lon the  sum  of  $50,  or  any  other  sum,  and  the  said  Smith, 
neither  as  mayor  of  the  city  of  Erie,  nor  by  any  other  authority, 
has  the  right  or  power  to  draw  his  warrant  on  the  treasurer  of 
the  said  city  of  Erie  for  the  payment  of  money  for  this  or  any 
other  purpose."     Which  amendment  was  refused  by  the  court. 

Same  day  the  case  was  argued,  and  the  following  decree 
entered : — "  It  appearing  that  the  return  or  answer  made  by  the 
defendant  thereon  to  the  alternative  mandamtts  is  altogether  in- 
sufficient, both  in  law  and  in  fact,  it  is  now  ordered  and  adjudged 
that  judgment  be  entered  upon  the  demurrer  for  the  relator, 
and  that  the  defendant  be  and  is  hereby  commanded  to  cbaw  his 
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warrant  in  favour  of  the  relator,  Thomas  Dillon,  upon  the  trea- 
surer of  the  city  of  Erie  for  amount  due  the  said  relator  as  set 
out  in  his  bill  or  petition  in  this  case,  to  wit,  for  the  sum  of  $50, 
and  the  said  defendant,  S.  Smith,  pay  the  costs  of  this  proceed-* 
ing.     March  18th  1861,  peremptory  mandamus  issued. 

The  case  was  thereupon  removed  into  this  court  by  the  re- 
spondent, who  complained  that  the  court  below  erred  in  awarding 
the  peremptory  mandamus,  and  in  overruling  respondent's  motion 
to  amend. 

Benjamin  Orant^  for  plaintiff  in  error,  argued : — 1.  That  the 
court  as  constituted,  with  the  additional  law  judge  presiding,  had 
no  jurisdiction  in  cases  of  mandamus,  but  that  the  **  several 
Courts  of  Common  Pleas,  the  president  being  present,"  alone 
possess  this  power :  Act  of  June  14th  1836,  §  18,  Dunlop  686. 

2.  That  the  complaint  was  insufficient,  in  that  while  it  sets  out 
that  it  was  the  duty  of  the  mayor  to  affix  his  signature  to  the 
warrant,  it  does  not  set  out  any  legal  obligation  imposed  by  law 
or  ordinance,  and  does  not  therefore  present  a  perfect  case : 
Thomas  v.  Allegheny  County,  8  Casey  228 ;  1  Law  &  Eq.  Rep. 
454  ;  1  Wend.  318 ;  Heffner  v.  The  Commonwealth,  4  Casey  108 ; 
The  King  v.  The  Archbishop  of  Canterbury,  8  E.  218;  Whart. 
Law  Die.  606. 

8.  There  was  an  ample  remedy  at  law  by  indictment  or 
assumpsit,  and  therefore  the  proceedings  for  mandamus  were  im- 
proper :  Hester's  Case,  2  W.  &  S.  416;  Commonwealth  v.  Rossiter, 
2  Binn.  862 ;  Commonwealth  ex  reL  Armstrong  v.  Commissioners 
of  Allegheny  County,  1  Wright  279 ;  Commonwealth  v.  Citv  of 
Pittsburgh,  10  Casey  496 ;  Heffner  v.  The  Commonwealth,  4  Id. 
112 ;  The  People  v.  Trustees  of  Brooklyn,  1  Wend.  818 ;  State 
V,  Holliday,  8  Halst.  205 ;  Marbury  v.  Madison,  1  Cranch  187 ; 
2  Wh.  Selwyn  N.  Pr.  1108 ;  Drexel  v.  Mann,  6  W.  &  S.  886 ; 
James  v.  The  Commissioners,  1  Harris  75;  Reading  t;.  Commis- 
sioners, 1  J.  196. 

4.  The  city  authorities  had  no  power  to  pay  the  high  constable 
until  after  the  rate  of  compensation  had  been  fixed :  Act  of  April 
8th  1888,  relative  to  borough  of  Erie,  §  16. 

5.  Complainant  could  not  enforce  a  collection  until  he  had 
qualified  himself  for  the  discharge  of  his  duties  according  to  law, 
viz.,  by  taking  the  oath  of  office,  and  entering  the  required 
security :  Act  of  April  8th  1888,  §  18.  These  requirements  were 
conditions  precedent  to  the  exercise  of  the  office  by  complainant. 

6.  The  amendment  proposed  by  respondent  should  have  been 
allowed  as  a  matter  of  right  both  in  law  and  equity :  Brooks  v. 
Miller,  1  Gr.  202 ;  1  T.  &  H.  408 ;  Act  of  March  21st  1806,  §  6. 

John  P.  Vincent,  for  defendant  in  error. — 1.  The  amendment 
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:«ra8  not  offered  until  after  verdict,  and  was  rejected  because  the 
facts  contained  in  it  could  not  then  be  submitted  to  the  jury. 

2.  The  powers  of  Judge  Derickson  are  coextensive  with  that 
of  the  president  judge  in  all  matters,  both  civil  and  criminal : 
Purd.  Dig.  1165,  §  17,  1244 ;  Foust  v.  The  Commonwealth,  9 
Casey  338. 

3.  The  respondent's  answer  is  "  argumentative,  evasive,  and 
inferential."  We  were  not  bound  to  reply  to  it,  and  hence  our 
first  allegations  must  be  taken  pro  confesso :  1  Wright  224,  279. 
Our  demurrer  does  not  admit  the  truth  of  the  answer.  The  same 
may  be  said  of  our  fourth  allegation,  and  the  offer  to  amend  does 
not  help  the  respondent  because  too  late.  The  two  questions  of 
fact  which  were  properly  and  legally  raised  in  the  case  were  sub- 
mitted to  and  decided  by  the  jury  in  our  favour.  The  proposed 
amendment  presented  new  facts  which  they  had  not  passed  upon. 
The  only  real  question  is  whether  this  is  the  proper  remedy,  for 
our  right  is  beyond  dispute.  A  suit  against  the  city  would  still 
leave  the  mayor  between  us  and  our  money.  An  indictment 
against  the  mayor  for  malfeasance  might  have  punished  the 
mayor,  but  would  not  have  given  us  our  money.  As  to  the  omis- 
sion on  the  part  of  the  relator  to  give  security,  that  fact  was 
known  to  councils,  notwithstanding  which  they  established  his 
right  to  this  compensation,  that  is  by  their  votes,  which  was  all 
the  mayor  could  ask,  after  having  done  his  duty  in  calling  the 
attention  of  councils  to  it. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 

LowRiB,  C.  J. — This  is  a  mandamus  case,  and  it  is  argued  that 
the  assistant  judge  of  the  Common  Pleas  has  no  authority  to  try 
it,  though  he  is  a  judge  learned  in  the  law,  and  though  the  law 
that  provides  for  his  commission  gives  him  the  same  authority  as 
the  president  judge.  This  law  was  passed  long  after  the  Man- 
damus Law,  which  requires  the  presence  of  the  president  judge, 
and  therefore  modifies  it  thus  far.  We  think  he  could  try  the 
case. 

The  petition  avers  that  the  city  councils  had  passed  an  ordi- 
nance to  pay  the  relator  "  fifty  dollars,  to  apply  to  his  services  as 
high  constable,"  and  that  the  mayor,  in  violation  of  his  duty, 
refuses  to  sign  a  warrant  on  the  treasurer  for  the  payment  of  it. 

The  duty  of  the  mayor  is  positively  averred,  and  we  think  he 
plainly  denies  it  by  saying  he  does  not  know  of  any  law  or  ordi- 
nance requiring  this  duty  of  him,  unless  when  specially  directed 
by  the  councils ;  but  that  claims  passed  by  councils,  without  any 
'specific  directions,  are  payable  by  the  treasurer,  without  his 
intervention. 

We  need  not  say  much  about  this  issue,  for,  very  clearly,  it  is 
one  not  of  fact,  but  of  law — the  duties  of  a  public  officer ;  and 
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the  relator  ought,  in  his  petition,  to  have  referred  to  or  set  forth 
the  law  or  ordinance  imposing  the  duty  averred  by  him,  and,  at 
the  very  lea^t,  he  ought  to  have  shown  it  on  the  trial  below  or 
here.  He  has  done  neither,  and  therefore  neither  in  his  petition 
nor  in  the  argument  has  he  shown  any  ground  for  a  mandamus 

Again,  the  relator  avers  that  he  was  duly  elected  and  qualified 
as  high  constable,  and  the  defendant  answers  that  he  was  not 
duly  qualified,  because  he  has  not  given  security  as  required  by 
the  Act  of  8th  April  1833,  §  13 ;  and  this  raises  an  issue  of  fact, 
which  has  not  been  decided.  On  this  account  there  ought  to 
have  been  no  judgment  against  the  defendant,  as  we  have  shown 
in  the  case  of  Adjutant-General  Bowman,  1  Casey  23. 

Again,  the  defendant  avers  that  the  councils  have  never  esta- 
blished any  salary  for  the  high  constable,  as  is  required  by  the 
act  creating  the  oflBce  (8th  April  1833,  §  16),  and  therefore  there 
is  no  foundation  for  the  ordinance  on  which  the  relator  relies. 
We  do  not  need  to  decide  that  this  objection,  if  true  in  fact,  is 
well  founded  in  law,  for  the  case  is  decided  without  it.  But  as 
a  general  principle,  we  receive  it  with  great  favour,  because 
councils,  who  are  mere  trustees  of  public  functions,  ought  not  to 
vote  away  the  people's  money  as  matter  of  grace  and  favour,  and 
because  public  officers  ought  to  have  their  compensation  fixed 
beforehand,  so  as  not  to  be  dependent  for  it  on  the  mere  pleasure 
of  councils. 

The  case  fails  entirely,  because  the  relator  shows  no  law  im- 
posing the  duty  sought  to  be  enforced  by  the  writ. 

Judgment  reversed,  and  judgment  for  the  defendant 
with  costs. 


The  Sharon  Iron  Co.  vo^sys  The  City  of  Erie. 

Conditions  in  a  Deed  conntrued, — Remedy  for  Breach^  hy  Forfeiture  of 
Estate. —  Waiver  of  Forfeiture, 

1.  A  condition  that  destroys  an  estate  is  to  be  taken  strictlv,  and  if  once 
dispensed  with  in  whole  or  in  part,  is  dispensed  with  for  ever,  for  it  is  entire 
ana  cannot  be  apportioned  except  by  act  of  the  law. 

2.  When  language  in  a  deed  imports  a  condition  merely  and  there  are  no 
words  importing  an  agreement,  it  cannot  be  enforced  as  a  covenant,  but  the 
only  remedy  is  through  a  forfeiture  of  the  estate. 

3.  A  forfeiture  may  be  waived  by  the  party  who  has  the  right  to  avail  him- 
self of  the  breach  of  a  condition,  by  acts  as  well  as  by  express  agreement. 

4.  A  city  curporation  by  deed  conveyed  certain  water  lots  to  a  company  for 
a  nominal  sum,  on  condition  that  they  should  within  one  year  erect  a  break- 
water in  front  of  the  lots,  under  direction  of  city  councils,  and  within  two 
years  a  substantial  bloomery  thereon :  the  breakwater  was  built,  but  failing 
to  erect  the  bloomery  within  the  time,  the  city  councils  permitted  them  to 
build  a  blast-furnace  instead,  and  extended  tne  time  for  oonstruotion :  no 
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furnace  was  built,  and  the  city  brought  ejectment  for  the  lots,  which,  mean- 
while, after  the  failure  of  the  company,  had  passed  into  other  hands :  Held, 
That  the  city  was  not  entitled  to  recover,  for  the  grant  was  in  fee  simple  with 
but  two  conditions  annexed,  one  of  which  had  been  performed,  and  tne  other 
expressly  dispensed  with,  and  waived  by  the  grantor,  plaintiff. 

Error  to  the  Common  Pleas  of  Urie  county. 

This  was  an  action  of  ejectment,  brought  May  8th  1858,  by  the 
City  of  Erie  against  the  President,  Directors  and  Company  of 
the  Sharon  Iron  Company,  and  Georffe  Boyce,  for  water  lots 
Nos.  81  to  40,  inclusive,  situate  in  the  city  of  Erie,  and  the 
inshore  lots  belonging  to  the  same.  Issue  being  joined  on  the 
plea  of  not  guilty,  the  jury  found  the  following  special  ver- 
dict:— 

"  That  the  title  to  the  real  estate  in  suit  was  vested  in  the 
plaintiff  before  and  at  the  date  of  the  conveyance  of  the  same 
by  the  plaintiff  to  the  defendant,  on  the  8th  day  of  January 
1852.  That  upon  that  day  plaintiff  conveyed  to  the  defendant, 
the  Sharon  Iron  Company,  subject  to  the  conditions,  provisions, 
and  stipulations  of  the  resolutions  of  the  councils  of  the  city  of 
Erie,  passed  September  1st  1851 ;  articles  of  agreement  of  Jan- 
uary 20th  1837,  between  the  borough  of  Erie  and  water-lot 
owners,  recorded  Book  K.,  p.  438 ;  and  agreement  between  the 
same  parties,  dated  September  12th  1846,  recorded  Book  U.,  p. 
565 — all  of  which,  together  with  the  deed  from  the  City  of  Erie 
to  the  Sharon  Iron  Company,  June  8th  1852,  recorded  Book  T., 
p.  250 ;  resolutions  of  the  City  Councils  of  May  3d  1852,  and 
July  10th  1854;  Act  of  Assembly  of  29th  March  1805;  and 
petition  of  George  Boyce,  agent  of  the  Sharon  Iron  Company, 
to  the  Mayor,  Select  and  Common  Councils  of  the  City  of  Erie, 
filed  July  10th — are  made  parts  of  this  special  verdict,  as  fully 
as  if  they  were  at  length  set  forth  therein.  That  the  Sharon 
Iron  Company  have,  as  provided  in  the  resolutions  and  deed 
referred  to,  erected  and  constructed  the  breakwater  therein  men- 
tioned, and  have  expended  money  in  the  piering  and  improve- 
ment of  the  inshore  lots;  in  all,  including  amount  of  cost  of 
construction  of  breakwater,  of  from  $16,000  to  $17,000.  That 
neither  the  bloomery  or  blast  furnace,  mentioned  in  the  resolu- 
tions and  deed,  have  been  constructed.  Defendants  have  received 
rents  to  amount  of  about  $400  per  annum.  If,  on  the  facts,  the 
court  shall  be  of  the  opinion  that  in  law  the  plaintiff  is  entitled 
to  recover,  then  they  find  for  the  plaintiff;  but  if  the  court,  on 
these  facts,  shall  be  of  opinion  that  in  law  the  plaintiff  is  not 
entitled  to  recover,  then  they  find  for  the  defendant." 

The  special  verdict  was  argued  April  18th  1861,  and  on  the 
9th  of  September  1861,  the  court  below  (Johnson,  P.  J.)  directed 
judgment  to  be  entered  for  plaintiff  on  the  special  verdict,  and 
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filed  the  following  opinion^  in  which  the  terms  of  the  convejance 
referred  to  are  set  out : — 

"  It  is  clear  that  the  deed  of  the  8th  of  June  1852,  and  the 
resolutions  of  the  City  Councils  of  September  1st  1851,  toge- 
ther, constitute  one  contract,  one  muniment  of  title,  and  contain 
the  self-made  law  bj  which  the  rights  of  the  parties  are  to  be 
determined,  unless  relieved  from  it  by  some  paramount  law.  By 
this  contract  the  estate  granted  by  the  plaintiff  to  the  defendants 
was  a  conditional  one,  made  so  by  clear  intention  and  by  apt 
words,  that  leave  no  room  for  criticism  or  construction, 

^'  Although  the  form  of  a  public  sale  at  auction  was  gone  through, 
because  the  law  of  the  case  required  it,  yet  the  moneyed  consider- 
ation  named  was  evidentlv  a  nominal  one ;  the  paramount  con- 
sideration or  purpose  of  the  sale  was  to  procure  the  erection,  in 
the  city  of  Erie,  of  a  bloomery  and  iron  manufacturing  estab- 
lishments, and  its  incidental  advantages  to  the  business  and 
prosperity  of  the  city. 

^'  It  is  not  denied  that  the  vendor  had  a  right  to  make  a  condi- 
tional sale,  nor  is  it  alleged  that  any  fraud  or  mutual  conception 
of  law  or  fact  occurred  in  the  transaction. 

"  The  conditions  imposed  are  properly  four : — 

'^  1st.  That  the  alienees  shall,  '  within  one  year,  erect  a  break- 
water in  front  of  each  of  said  lots,  under  the  direction  of  the 
city  councils.* 

"  2d.  That  they  shall,  *  within  two  years,  erect  a  good  and  sub- 
stantial bloomery  thereon,  or  within  the  limits  of  the  city.* 

*^  3d.  That  they  '  shall  continue  the  occupancy  of  the  said  lots 
for  the  purpose  aforesaid.' 

^'  4th.  '  They  shall  also  be  subject  to  the  same  ordinances  and 
regulations  required  of  purchasers  of  water-lots  heretofore  sold.' 

^'As  to  the  first  and  last  of  these  conditions,  no  questions 
have  been  raised  in  the  argument  of  the  case.  The  first  has 
been  substantially  complied  with,  and  the  last  has  not  been 
reached. 

"  No  bloomery  was  built.  No  reasons  affecting  the  rights  of 
the  city  of  Erie  are  given  for  not  building  it.  Some  time  in  the 
year  1854 — the  date  is  not  given — a  petition  was  drawn  up  and 
presented  on  behalf  of  the  Sharon  Iron  Company,  presenting 
excuses  for  not  having  built  the  bloomery,  admitting  their  obli- 

f  ation  to  do  so,  and  praying  the  city  authorities  to  substitute  a 
last  furnace  for  a  bloomery,  and  extend  the  time  for  its  com- 
pletion to  the  1st  of  November  1855. 

'^  In  response  to  this  petition,  the  councils  finally  passed  their 
resolution  of  July  10th  1854,  substantially  acceding  to  their 
request. 

"  But  no  blast  furnace  was  built,  and  no  excuse  is  offered  for 
not  doing  it. 
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"  This  action  is  brought  to  enforce  the  alleged  forfeiture  of 
the  title  to  the  said  lots,  by  non-compliance  with  the  conditions 
of  the  grant. 

"  The  recovery  is  resisted  on  the  ground  that  the  conditions 
agreed  upon  and  made  part  of  the  conveyance  are  void:  *  First, 
because  they  are  uncertain,  incongruous,  and  impossible  of  per- 
formance ;  secondly,  because  they  are  a  practical  restriction 
upon  the  alienation  of  the  title ;  and,  thirdly,  because  the  waiver 
of  the  original  condition  made  the  title  to  the  lots  absolute,  and 
it  cannot  be  encumbered  by  any  subsequent  conditions  agreed  on, 
not  being  embodied  in  the  conveyance.*  These  are  good  reasons 
to  prevent  the  reinvestiture  of  the  title  in  the  plaintiff,  if  sup- 
ported by  the  facts. 

"  Is  there  anything  uncertain,  incongruous,  or  impossible  of 

t)erformance  in  the  requirement  to  erect  a  bloom ery  on  their 
ots  or  elsewhere,  within  the  limits  of  Erie  city,  within  two  years  ? 
No  more  so  than  to  erect  the  breakwater,  which  they  did,  or  in 
the  contract  to  build  a  dwelling-house  on  the  lots  conveyed,  as 
in  Hamilton  v.  Elliott,  5  S.  &  R.  375 ;  or  in  the  undertaking  to 

fay  certain  bonds  given  by  the  grantors,  as  in  Bear  v,  Whisler, 
Watts  144 ;  or  in  the  conditions  imposed  on  the  grantee,  that 
at  her  death  she  should  leave  lawful  issue  that  would  live  to  the 
age  of  twenty-one  years,  as  in  Westenberger  v.  Reist,  1  Harris 
594.  Yet  all  those  were  held  to  be  conditions,  upon  the  failure 
of  which  the  estate  should  become  forfeited.  In  the  older  cases 
cited  in  their  support,  many  conditions  less  explicit  than  this 
were  held  to  create  contingent  estates,  subject  to  revert  or  take 
another  channel  upon  non-compliance.  Here  the  time  and  place 
within  which  the  condition  was  to  be  performed  are  clearly  de- 
signated, viz. :  within  two  years,  and  within  the  city  limits,  on 
these  lots,  or  elsewhere  in  the  city. 

*'  The  obligation  to  '  erect  a  good  and  substantial  bloomery,* 
has  no  element  of  uncertainty  or  incongruity  about  it ;  nor  is 
there  any  as  to  the  place,  for  arjy  place  within  the  city  would 
have  been  sufficient.  Then,  as  the  anticipated  benefits  to  result 
from  the  performance  of  the  condition  were  incidental  or  collate- 
ral, and  to  the  person  or  body  politic  of  the  grantor,  and  not  to 
the  estate  granted,  no  encumbrance  or  peril  to  the  title  is  created 
by  this  condition.  Nor  does  the  objection  that  the  grant  thus 
interpreted  tends  to  create  a  perpetuity  or  an  inalienable  estate, 
apply  to  this  condition.  Whenever  performed,  the  title  would 
have  become  absolute  so  far  as  that  was  concerned.  Indeed,  if 
the  bloomery  had  been  built,  the  ultimate  incidental  advantages 
to  the  city  would  have  been  an  equivalent  for  the  ground-rent, 
the  payment  of  which,  it  has  been  held,  may  be  made  the  con- 
tingency upon  which  a  fee  should  vest. 

'*  The  subsequent  condition  requiring  continuity  in  the  *  occu* 
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pancy  of  said  lots  for  the  purposes  aforesaid,'  may  be  liable  to 
the  objections  suggested  by  the  learned  counsel,  on  the  grounds 
of  its  uncertainty,  its  remoteness,  and  as  containing  a  practical 
restriction  upon  alienation.  Upon  this  point  we  express  no 
opinion,  as  from  the  view  we  take  of  the  case  that  question  does 
not  necessarily  arise. 

"  That  view  is  this :  admitting  that  condition  to  be  incongruous, 
t^o  remote,  and  in  restraint  of  alienation,  it  does  not  relieve  the 
defendants  from  the  performance  of  the  other  prior  conditions 
that  are  not  obnoxious  to  such  or  any  other  objections.  If  two 
conditions  are  imposed  as  preliminary  to  the  acquisition  of  title, 
the  first  possible  and  the  second  impossible,  the  law  may  relieve 
against  the  consequences  of  not  performing  the  latter.  But  this 
furnishes  no  excuse  for  non-compliance  with  the  former,  which 
is  legal  and  possible.  A  man  must  do  justice  before  he  asks 
equity.  This  is  not  a  case  for  the  infliction  of  penalties  on  the 
grantor,  who  may  have  innocently,  though  unadvisedly  embraced 
in  his  contract  a  condition  which  the  law  in  its  policy  cannot 
sanction.  The  law  regards  all  forfeitures  with  disfavour.  While 
it  will  protect  the  title  of  the  alienee  against  incongruous  and 
uncertain  conditions  calculated  to  bind  or  fetter  it  in  its  trans* 
mission,  it  will  at  the  same  time  be  just  to  the  alienor,  by  allow- 
ing him  all  the  legal  consideration  for  which  he  stipulated. 
Otherwise,  a  vendor  might  avoid  the  payment  of  the  entire  con- 
sideration of  his  purchase  by  the  insertion  in  his  contract  of 
some  trivial  or  unimportant  condition,  which  turns  out  to  be 
against  the  policy  of  the  law,  such  as  a  restraint  upon  alienation. 
Such  a  rule  would  not  be  in  harmony  with  the  justice  which  our 
laws  seek  always  to  administer. 

"  But  it  is  urged  that  the  city,  by  resolution  of  her  councils, 
dated  July  10th  1854,  waived  any  forfeiture  that  had  occurred. 
We  do  not  so  understand  the  action  of  the  city  councils.  At  the 
request  of  the  defendants  the  councils  resolved  'that  the  Sharon 
Iron  Company  be  permitted  to  erect  a  good  and  substantial  blast 
furnace  on  their  water-lots,  or  within  the  limits  of  the  city, 
instead  of  a  blooraery,  &c.,'  and  extend  the  time  for  its  con- 
struction to  the  1st  of  November  1855.  There  is  no  waiver  of 
any  rights  either  asked  or  granted.  The  defendants  asked  a 
favour,  not  a  forfeiture,  and  it  was  granted.  Is  there  any  justice 
in  visiting  upon  the  plaintiff*  the  penalty  of  a  forfeiture  of  its 
title  for  yielding  to  the  earnest  request  of  the  vendees  in  a  matter 
affecting  their  interests  alone,  and  without  any  consideration? 
The  fairest  interpretation  to  be  given  to  the  action  of  the  councils 
is,  that  it  was  a  consent  on  their  part  not  to  insist  on  their  right 
of  defeasance,  if  the  vendees  would  erect,  as  they  proposed,  a 
blast  furnace  in  their  city  by  November  1st  1855.  They  exacted 
no  contract,  took  no  covenant  from  defendants  to  do  so ;  but 
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had  the  furnace  been  built,  equity  would  have  relieved  the  de- 
fendants against  an  attempt  on  the  part  of  the  plaintiff  to  re- 
enter, on  account  of  their  not  having  built  the  bloomery.  But  the 
furnace  not  having  been  built,  and  the  condition  upon  which  the 
plaintiff  agreed  to  forego  the  right  of  forfeiture  being  unper* 
formed,  the  city  is  remitted  to  its  original  rights,  and  may  now 
claim  the  right  of  re-entry  for  condition  broken." 

Judgment  having  been  entered  accordingly,  the  defendants 
sued  out  this  writ,  and  assigned  for  error  the  entry  of  judgment 
for  the  plaintiff. 

The  case  was  argued  in  this  court  for  plaintiff  in  error  by  W. 
A.  Oalbraith  and  Eli  K.  Pricey  who,  considering  the  first  and 
fourth  conditions  as  either  fully  performed  or  not  reached,  con- 
tended that  there  was  no  covenant  whatever  on  the  part  of  the 
grantees,  inasmuch  as  they  had  never  sealed  the  deed :  Wilson  v. 
Bachmin,  Bright.  Rep.  545 ;  Maule  v.  Weaver,  7  Barr  329 ; 
and  that  this  fact  gave  no  additional  force  to  the  stipulations  as 
conditions ;  that  the  law  was  averse  to  forfeitures :  4  Kent  129 ; 
12  Barb.  440;  8  Harris  807;  that  the  fee  was  in  the  Sharon 
Company,  who  had  expended  large  sums  of  money  on  it  in  good 
faith,  with  the  approbation  of  the  grantors,  and  were  therefore 
entitled  to  the  protection  of  the  court:  2  Story's  Eq.  1316;  3 
Watts  331 ;  2  Conn.  299 ;  1  Ed.  Ch.  894 ;  8  Harris  251 ;  and 
that  the  second  and  third  conditions,  or  (as  they  preferred  desig- 
nating it)  the  second  condition,  was  not  available  to  defeat  the 
title  in  fee  simple  already  vested, 

1.  Because  it  is  contradictory  and  irreconcilable  in  its  terms, 
and  uncertain :  Newkirk  v.  Newkirk,  2  Caines  852 ;  Ryan  & 
Moo.  52;  2  Comyn's  Dig.  94,  Obnd.  D  4;  Shep.  Touch.  128;  4 
Kent  181. 

In  doubtful  cases  an  estate  should  be  construed  to  be  absolute 
rather  than  defeasible:  Manderson  v.  Lukens,  11  Harris  88; 
Amelia  Smith's  Estate,  Id.  11 ;  Rewalt  v.  Ulrich,  Id.  888. 

2.  The  condition  is  repugnant  to  the  estate  granted:  New- 
kirk V.  Newkirk,  2  Caines  352.  The  option  to  build  the  bloomery 
on  these  lots,  or  anywhere  within  the  city  of  Erie,  is  in  the 
grantees,  for  it  is  in  the  alternative :  Lay  ton  v.  Pierce,  1  Doug. 
15.  The  condition  cannot  frustrate  the  precedent  grant  by  any- 
thing in  it  express  or  implied,  which  is  incident  or  inseparable 
from  the  thing  granted :  Stukely  v.  Butler,  Hob.  170 ;  5  Vin. 
603,  pi.  25 ;  Reifsnyder  v.  Hunter,  7  Harris  41 ;  Walker  v.  Vin- 
cent, 7  Id.  369 ;  5  Vin.  Abr.  102 ;  2  Caines  852 ;  Keppell  v. 

'  Bailey,  2  Mylne  &  Keene  517,  585 ;  1  Smith's  Lead.  Cases  86 ; 
Law  Lib.,  vol.  45,  p.  88 ;  Ackroyd  v.  Smith,  70  Eng.  C.  L.  Rep. 
164,  186. 

The  covenant  to  maintain  the  bloomery  and  blast  furnaces 
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irould  not  inhere  in  the  title  to  these  lots,  and  run  with  the  land : 
Spencer's  Case,  3  Go.  16 ;  1  Smith's  Lead.  Cases  75.     See  also 

7  Watts  147 ;  3  Harris  309. 

3.  Li  this  case  there  was  a  clear  and  technical  conveyance  to 
the  Sharon  Company  in  fee :  Hileman  v.  Bouslaugh,  1  Harris 
853.  And  the  law  does  not  allow  restraints  or  alienation,  but 
avoids  them  even  against  the  clear  intention  of  the  grantee: 
Reifsnyder  v.  Hunter,  7  Harris  44 ;  Walker  v.  Vincent,  Id.  372. 
Hence  there  shall  be  no  reversion  by  implication :  Gadbery  v. 
Sheppard,  27  Miss.  203;  Kerlin  v.  Campbell,  3  Harris  500; 
Griffits  V.  Cope,  6  Id.  96-99.  See  also  9  Casey  415 ;  12  Id. 
407  ;  Ware  v.  Cann,  10  B.  &  C.  435 ;  McCuUough  v.  Gilmore,  1 
Jones  370,  374. 

This  doctrine  does  not  conflict  with  the  law  of  easements  under 
which  lands  may  be  burdened,  because  they  are  freely  alienable 
as  distinct  species  of  property :  Lewis  on  Perp.  599,  619. 
But  where  there  is  a  conveyance  in  fee,  without  rent  or  reversion, 
conditions  to  defeat  the  grant  must  come  within  the  rule  prohibit- 
ing perpetuities:  Id.  615,  616;  Smith  v.  Townsend,  8  Casey 
434 ;  Church  v.  Green,  3  Gray  142 ;  1  Jarman  on  Wills  783 ; 
Smith  on  Ex.  Int.  699 ;  Mc Williams  v.  Nisby,  2  S.  &  B.  507- 
613.  The  cases  of  Hamilton  v.  Elliott,  2  S.  &  R.  375,  Bear  v. 
Whisler,  7  Watts  144,  and  Westenberger  v.  Reist,  1  Harris  594, 
cited  for  defendant  in  error,  do  not  conflict  with  this  doctrine. 

4.  The  city  of  Erie  waived  the  forfeiture,  if  any  accrued,  by 
the  resolution  of  July  10th  1854.  The  condition  was  entire,  and 
could  not  be  waived  or  dispensed  with  in  part,  without  being 
entirely  lost.  Nor  could  the  resolution  insert  a  new  obligation 
in  the  deed :  4  Co.  R.  119 ;  1  Smith's  Lead.  Cases  61 ;  2  Cruise  4 ; 
1  Inst.  236;  Shep.  Touch.  126;  Plowd.  133;  Cowp.  803 ;  1  Smith's 
Lead.  Cases  18 ;  Doe  v.  Mengs,  4  B.  &  C.  606 ;  Newman  v,  Rutter, 

8  Watts  55.  The  city  has  also  charged  the  land  with  taxes,  in 
the  name  of  the  present  owners.  The  condition  being  waived, 
there  can  be  no  entry  now  for  a  breach  of  it :  Dicky  v.  McCul- 
loch,  2  W.  &  S.  100 ;  Chalker  v.  Chalker,  1  Conn.  79 ;  Co.  Lit. 
274;  6  Whart.  263;  12  Barb.  440;  32  Maine  397. 

There  was  no  trust  imposed  upon  the  title  for  the  city,  as 
is  argued,  either  express  or  implied :  Kisler  v.  Kisler,  2  Watts 
823. 

5.  If  this  be  not  an  equitable  ejectment  to  enforce  perform- 
ance of  a  condition,  the  title  cannot  revert  without  previous  entry : 
Litt.  351 ;  Shep.  Touch.  154 ;  Co.  Lit.  218  b,  note,  133 ;  Tallman 
ti.  Snow,  35  Maine  342 ;  Mamick  v,  Andrews,  25  Maine  525 ; 
Phelps  V.  Chester,  12  Iredell  194 ;  1  Saund.  287 ;  McCormick  v. 
Connell,  6  S.  &  R.  151 ;  Bowen  v.  Bowen,  18  Cont.  535 ;  Cross 
V.  Carson,  8  Blackf.  138;  Ludlow  v.  Railroad  Co.,  12  Barb.  440. 

6.  If  it  be  to  enforce  an  equity,  the  estate  will  not  in  equity 
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be  divested  for  breach  of  a  condition  subsequent :  Livingston  tf. 
Tomkins,  4  Johns.  Ch.  415. 

7.  This  is,  on  all  the  facts,  an  action  to  enforce  the  perform- 
ance of  a  condition,  if  it  has  any  validity ;  and  the  judgment 
of  the  court  below  may  be  reversed,  affirmed,  or  modified  here : 
Act  of  1836.  Such  relief  may  be  given  as  on  a  bill  in  equity: 
Wheeler  v.  Walker,  2  Conn.  R.  196,  299. 

The  plaintiffs  in  error  are  purchasers  for  a  large  sum  of  money, 
and  can  be  relieved  in  this  court : .  Grunstone  v.  Bruce,  1  Salt. 
156;  Hart  v.  Homiller,  8  Harris  251;  Salisbury  v.  Bennet,  8 
Vern.  228.  If  any  stipulation  is  to  be  enforced,  time  should  be 
given  to  defendants  to  accomplish  the  decree  of  the  court.  If 
the  decree  be  difficult,  it  will  serve  to  show  the  uncertainty  of  the 
stipulation.  Even  if  terms  be  imposed  on  the  plaintiff  below 
upon  a  recovery,  as  that  they  shall  refund  the  costs  of  the  im- 
provement, it  will  be  difficult  to  do  so,  because  it  was  never  con- 
templated by  the  parties. 

John  H.  Walker  and  B.  Grants  for  defendants  in  error. — The 
Sharon  Company  having  failed,  and  the  lots  held  by  them  under 
the  conditions  above  mentioned  having  passed  to  P.  M.  Price  and 
J.  D.  Whetham,  who  do  not  move  towards  the  bloomery  or  blast 
furnace,  the  city  is  entitled  to  the  judgment  rendered  in  the 
court  below,  because, 

1.  The  deed  of  June  8th  1852,  the  resolution  of  September 
1st  1851,  and  the  contracts  of  January  20th  1887,  and  Septem- 
ber 12th  1846,  together,  constitute  the  contract  between  the  city 
and  the  company :  Bear  v.  Whisler,  7  Watts  144 ;  1  Hilliard  on 
Eeal  Property  368,  and  Westenberger  v.  Reist,  1  Harris  594. 

2.  The  company  under  this  contract  took  a  conditional  fee :  1 
Hilliard  on  Real  Prop.  363;  4  W.  Kent  119;  5  S.  &  R.  375;  7 
Watts  144;  1  Harris  594. 

We  deny  that  the  unperformed  conditions  are  more  uncertain, 
incongruous,  contradictory,  or  impossible  than  that  which  was 
performed,  or  which  are  found  in  the  cases  of  Hamilton  r.  Elliott, 
6  S.  A;  R.  375,  Bear  v.  Whisler,  7  Watts  144,  or  Westenberger 
V.  Reist,  1  Harris  594.  Nor  do  they  tend  to  create  a  perpetuity 
repugnant  to  the  estate  granted,  or  which  in  any  way  restrains 
the  alienation  of  the  title.  The  "  bloomery**  might  have  been 
erected  "  within  two  years,*'  and  then  the  fee,  so  far  as  this  con- 
dition is  concerned,  would  have  been  in  the  company  without 
condition. 

As  to  the  third  condition,  until  the  company  had  erected  the 
bloomery  or  blast  furnace,  and  thereby  entitled  themselves  to 
"  continue  the  occupancy,**  &c.,  they  cannot  raise  the  question  of 
the  uncertainty,  remoteness,  or  practical  restriction  or  aliena- 
nation  of  the  condition. 
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The  fair,  true,  and  legal  construction  of  the  condition  is,  that 
if  the  bloomery  is  erected  on  these  lots,  the  company  shall  $o 
eontinue  to  occupy  them,  but  if  erected  anywhere  else  in  the  cift/y 
the  company  is  excused  from  "thus  occupying  them.**  This 
construction  destroys  the  whole  argument  of  plaintiffs  in  error, 
and  renders  the  principle  in  2  Gaines  inapplicable.  Beside,  there 
is  no  such  condition  in  this  deed  as  there  was  in  Newkirk  v. 
Newkirk,  2  Gaines  852. 

To  comply  with  the  condition  in  this  deed  it  is  not  necessary, 
as  is  said,  to  "occupy  these  lots /or  all  time.*'  One  year's  occu- 
pancy or  less  would  have  been  a  compliance  with  its  terms. 

The  cases  cited  for  plaintiff  in  error  from  7  Harris  41  and  869, 
2  Mylne  k  Keene,  70  Eng.  G.  L.  Rep.  164,  are  unlike  the  one 
now  under  consideration. 

We  answer  the  point  made  as  to  the  "  waiver  of  the  condition," 
by  referring  to  the  opinion  of  Judge  Johnson  on  this  part  of  the 
case. 

Even  admitting  the  force  of  plaintiff's  argument  as  to  the 
perpetuity,  remoteness,  incongruity,  &c.,  still  all  this  does  not 
relieve  the  company  from  the  performance  of  the  other  condi- 
tions which  are  not  obnoxious  to  these  objections,  and  which 
were  required  by  the  terms  of  the  deed,  and  which  might  have 
been  performed :  1  Hilliard  880. 

The  opinion  of  the  court  was  delivered,  February  8d  1862,  by 

Read,  J. — A  condition  that  destroys  an  estate  is  to  be  taken 
strictly,  and  it  is  established  law  that  a  condition  once  dispensed 
with,  in  the  whole  or  in  part,  is  dispensed  with  for  ever,  and  as 
to  all  the  land,  for  a  condition  is  entire,  and  cannot  be  appor- 
tioned except  by  act  of  law.  It  will  be  found,  upon  an  examina- 
tion of  the  case  before  us,  that  this  proposition  covers  all  that  it 
is  material  for  us  to  decide. 

By  a  resolution  of  the  councils  of  the  city  of  Erie,  of  the  1st 
September  1851,  B.  F.  Eaton  &  Go.,  or  any  other  company  or 
individual,  and  their  successors,  were  allowed  to  purchase  ten 
water-lots,  east  of  Holland  street,  for  the  sum  of  J5,  and  also  on 
condition  that  such  company  shall,  within  one  year,  erect  a  break- 
water in  front  of  said  lots,  under  the  direction  of  city  councils, 
and  shall  also,  within  two  years,  erect  a  good  and  substantial 
bloomery  thereon,  or  within  the  limits  of  the  city,  and  continue 
the  occupancy  of  the  said  lots  for  the  purposes  aforesaid,  and 
shall  also  be  subject  to  the  same  ordinances  and  regulations  re- 
quired of  purchasers  of  water-lots  heretofore  sold. 

The  Sharon  Iron  Gompany,  in  pursuance  of  this  resolution, 
purchased  at  public  auction,  on  the  1st  May  1852,  the  ten  water- 
lots  above  mentioned,  and  which  are  the  subject  of  this  eject- 
ment, for  the  sum  of  $5  each;  and  on  the  third  of  the  same 
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month  the  Select  and  Common  Councils  of  the  city  of  Erie  re- 
solved that  the  sale  of  said  water-lots  to  the  Sharon  Iron  Com- 
pany be,  and  the  same  is  hereby  approved  and  confirmed,  and 
that  a  deed  of  conveyance  be  made  out  and  executed,  and  deliv* 
ered  to  the  said  company  for  the  said  water-lots,  according  to 
law  and  the  resolutions  of  city  councils,  passed  September  1st 
last. 

On  the  8th  of  June  1852  the  mayor  and  council  of  the  city  of 
Erie,  by  indenture  of  that  date,  granted  and  conveyed  the  said 
ten  water-lots  to  the  President,  Directors,  and  Company  of  the 
Sharon  Iron  Company,  their  successors  and  assigns  for  ever. 
This  conveyance,  however,  is  expressly  made  subject  inter  alia 
to  the  conditions,  provisions,  and  stipulations  of  the  resolution 
aforesaid  of  the  city  councils,  passed  the  1st  day  of  September, 
A.  D.  1851. 

In  this  resolution,  thus  incorporated  into  the  conveyance  from 
the  city  to  the  company,  there  are  two  conditions : — 

1.  That  the  company  shall,  within  one  year,  erect  a  break- 
water in  front  of  said  lots,  under  the  direction  of  the  city  coun- 
cils. This  condition  has  been  complied  with,  and  the  construction 
of  the  breakwater,  and  the  piering  and  improving  the  inshore 
lots  cost  the  company  from  916,000  to  $17,000.  This  disposes 
of  the  first  condition. 

2.  "  And  shall  also  within  two  years  erect  a  good  and  sub- 
stantial bloomery  thereon,  or  within  the  limits  of  the  city."  I 
omit  the  words  following  this  condition,  ^'  and  continue  the  occu- 
pancy of  the  said  lots  for  the  purposes  aforesaid,"  because  upon 
them  the  court  below  expressed  no  opinion,  and  they  have  really 
no  bearing  upon  the  question  whether,  this  second  condition  not 
having  been  complied  with,  the  plaintiffs  are  entitled  to  recover 
back  the  land  for  a  breach  of  it.  The  Sharon  Iron  Company  did 
not  within  two  years  erect  a  good  and  substantial  bloomery  on 
these  lots,  nor  within  the  limits  of  the  city.  But  upon  the  peti- 
tion of  the  agent  of  the  Sharon  Iron  Company,  the  Select  and 
Common  Councils  of  the  city  of  Erie,  on  the  10th  July  1854, 
passed  the  following  preamble  and  resolution : — "  Whereas,  the 
Sharon  Iron  Company,  by  virtue  of  a  resolution  passed  by  the 
Select  and  Common  Councils  of  the  city  of  Erie,  September  1st 
1851,  purchased  of  said  city  ten  water-lots,  east  of  Holland  street, 
on  certain  conditions  specified  in  said  resolution,  one  of  which 
conditions  being  '  that  the  said  company  shall  in  two  years  erect 
a  good  and  substantial  bloomery  thereon,  or  within  the  limits  of 
the  city ;'  and  whereas,  it  is  now  thought,  on  account  of  the  result 
of  more  recent  experiments,  that  the  interest  of  the  company  will 
be  best  promoted  by  the  use  of  a  '  blast  furnace'  instead  of  a 
*  bloomery,'  while  the  change  will  be  equally  if  not  more  advan- 
tageous to  the  city ;  therefore,  Be  it  resolved  by  the  Select  and 
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Common  Conncils,  That  the  Sharon  Iron  Company  be  permitted 
to  erect  a  good  and  substantial  *  blast  furnace*  on  their  water- 
lots,  or  within  the  limits  of  the  city,  instead  of  a  bloomery,  as 
required  by  the  resolution  aforesaid,  above  referred  to,  and  fur- 
ther, that  the  time  for  the  construction  of  said  works  be  extended 
until  1st  November  1855." 

The  blast  furnace  never  was  built,  the  company  failed,  and  the 
property  in  question  has  passed  into  other  hands.  The  clause  in 
the  original  resolution  incorporated  into  the  deed  was  a  condi- 
tion, not  a  covenant,  and  ^^  where  the  language  imports  a  condi- 
tion merely,  and  there  are  no  words  importing  an  agreement,  it 
cannot  be  enforced  as  a  covenant,  but  the  only  remedy  is  through 
a  forfeiture  of  the  estate."  "But  upon  principle,"  says  Selden, 
J.,  delivering  the  opinion  of  the  Court  of  Appeals  in  Palmer  v. 
Fort  Plain  and  Cooperstown  Plank-Road  Company,  1  Keenan 
889,  "  independent  of  all  authority,  it  would  seem  impossible  to 
come  to  any  other  conclusion.  It  by  no  means  follows,  because 
a  grantee  consents  to  take  an  estate  subject  to  a  certain  condi- 
tion, that  he  also  consents  to  obligate  himself  personally  for  the 
performance  of  the  condition.  Many  cases  might  be  imagined 
in  which  one  would  be  willing  to  risk  the  forfeiture  of  the  estate, 
while  he  would  be  altogether  unwilling  to  incur  the  hazard  of  a 
personal  responsibility  in  addition."  Now,  this  clearly  was  a 
condition  only,  and  was  broken  at  the  end  of  the  two  years,  and 
the  citv  of  Erie  might  have  taken  advantage  of  it  and  re-entered 
upon  these  premises ;  but  instead  of  doing  this,  they  dispensed 
with  the  condition  and  waived  the  forfeiture,  permitting  their 
grantees  to  do  something  else.  The  original  condition  is  there- 
fore gone,  and,  as  a  condition,  is  as  if  it  had  never  made  a  part 
of  the  original  conveyance.  This  is  clear  law,  and  although 
Dumpor's  Case,  4  Coke's  Rep.  119,  was  quarrelled  with  by  Sir 
James  Mansfield,  it  was  the  undoubted  law  of  England  until 
altered  by  a  late  Act  of  Parliament  (22  k  28  Victoria,  ch.  35), 
and  has  been  recognised  in  this  state,  New  York,  and  other  states 
of  the  Union.  Chancellor  Walworth,  in  Williams  v.  Dakin,  22 
Wend.  209,  in  speaking  of  this  case,  says :  "  But  although  that 
decision  has  so  long  been  acquiesced  in  as  a  settled  rule  of  law, 
in  relation  to  the  title  to  real  property  which  was  liable  to  be 
forfeited  by  the  breach  of  a  condition  subsequent,  that  it  should 
not  now  be  disturbed,  it  ought  not  to  be  extended  to  other  cases. 
That  decision  proceeded  upon  the  principle  that  where  an  estate 
is  granted  upon  a  condition  subsequent,  if  the  condition  is  once 
dispensed  with  the  estate  becomes  absolute  in  the  grantee,  and 
cannot  be  divested  by  any  future  breach," 

The  doctrine  that  a  forfeiture  may  be  waived  by  the  party  who 
has  the  right  to  avail  himself  of  the  breach  of  a  condition,  and 
that  he  may  do  this  by  acts  as  well  as  by  express  agreement,  is 
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a  familiar  one,  and  was  strongly  exemplified  in  the  case  of  Lud- 
low t».  New  York  and  Harlem  Railroad,  12  Barbour  440.  There 
the  grant  was  of  land  in  fee  simple  to  a  railroad  company,  upon 
condition  that  the  road  should  be  completed  bj  a  certain  time, 
which  was  not  done ;  and  after  that  the  grantor,  knowing  the 
fact,  suffered  the  company  to  go  on  and  incur  expenses  in  con- 
structing their  road,  and  made  no  objection,  and  it  was  held  to 
be  a  waiver  of  the  condition  and  forfeiture. 
^  Whether  the  rule  in  Dumpor's  Case,  as  said  in  two  Missouri 
cases,  cited  in  2  American  Leading  Cases  629,  '^  under  which 
conditions  once  waived  are  wholly  gone,*'  is  restricted  to  grants 
of  land  and  incorporeal  hereditaments,  and  forms  no  part  of  the 
general  law  of  contracts,  I  shall  not  stop  to  consider,  for  the  case 
before  us  is  that  of  a  condition  annexed  to  a  grant  of  land  in  fee 
simple,  expressly  dispensed  with  and  waived  by  the  grantors. 

The  case  presented  to  us  is  really  a  dry  question  of  law,  depend- 
ing upon  principles  settled  three  centuries  ago,  and  which  in  the 
present  instance  inflict  no  injury  upon  the  plaintiffs,  who  have 
secured  a  permanent  improvement  on  their  waterfront,  and  lost 
a  fancied  benefit,  which  if  even  put  into  operation  must  have 
perished  in  these  times,  unless  another  change  had  been  made 
and  the  bloomery  and  the  blast  furnace  had  taken  the  shape  of 
a  cannon  foundry. 

The  court  below  were,  therefore,  in  error  in  entering  judgment 
on  the  special  verdict  in  favour  of  the  plaintiff. 

Judgment  reversed,  and  judgment  for  the  defendants 
on  the  special  verdict. 


Taylor  versus  Abbott. 

One  Verdict  and  Judgment  in  Ejectment j  when  conclusive, — Estoppel 

in  pais. 

1.  The  rule  that  one  verdict  and  judgment  on  an  equitable  title  is  oonclo* 
6tve  between  the  parties,  and  a  bar  to  any  eubeequent  ejectment  for  tlie  same 
land,  applies  only  where  the  action  is  to  be  regarded  as  a  bill  in  equity  and 
not  as  a  possessory  ejectment  at  common  law. 

2.  Therefore,  in  an  action  of  ejectment  brought  for  land  bought  under 
articles  of  agreement  and  paid  for,  one  verdict  against  the  title  claimed  is  not 
conclusive,  because  no  conditional  verdict  could  be  required,  and,  therefore, 
nothing  like  a  decree  in  equity  for  specific  performance. 

3.  A.  by  articles  of  agreement  bought  ana  paid  for  five  acres  of  land,  out  of 
a  larger  tract  which  B.  the  vendor  had  in  possession,  but  without  title  until  he 
bad  paid  for  it:  failing  to  pay,  C,  his  brother,  paid  for  it  and  took  the  title~- 
at  the  execution  of  the  agreement  0.  was  present  as  a  witness,  and  assisted 
in  measuring  off  the  land.  Afterwards  F.,  claiming  under  A.,  brought  eject- 
ment against  B.,  who  was  in  possession  of  the  five  acre  tract,  and  a  verdict 
was  rendered  against  B.,  but  in  favour  of  C,  who  had  been  admitted  as  a  oo- 
defendant.    In  a  second  ejectment  brought  by  T.  against  C,  on  the  ground 
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ihat  he  was  estopped  by  bis  acts  and  declarations  at  the  time  of  A.'s  purchase 
from  setting  up  his  after-acquired  title,  the  former  Terdict  and  judgment  were 
pyen  in  evidenoe  as  a  bar  to  the  plaintiff's  recovery :  Held^  that  as  no  decree 
in  equity  was  needed  in  the  action  against  C,  who  was  not  a  party  to  the 
agreement,  and  estopped  from  setting  up  his  after-acquired  title,  if  at  all,  by 
hi:^  act8  and  declarations  only,  so  one  verdict  and  judgment  against  the  plain- 
tiff's title  was  not  a  bar ;  and  that  T.  might  recover,  though  his  claim  had 
been  tried  and  defeated  in  one  action  of  ejectment. 

Error  to  the  Common  Pleas  of  Orauford  county. 

This  was  an  action  of  ejectment  brought  in  the  court  below  by 
Peter  H.  Taylor  against  Abdin  Abbott,  for  five  acres  of  land  in 
Crawford  county. 

The  case  was  this  : — 

Sometime  in  1835  or  1836,  the  defendant,  Abdin  Abbott,  and 
his  brothers  Ananias  and  John,  entered  into  articles  of  agree- 
ment with  the  executors  of  Daniel  Perkins,  for  the  purchase  of 
two  hundred  acres  of  land  at  two  dollars  and  a  half  per  acre. 
Immediately  afterwards,  they  divided  the  land  into  three  equal 
parts,  and  each  one  took  possession  of  one  of  thes^  parts  as  his 
share  of  the  purchase.  In  November  1858,  while  each  one  was 
in  actual  possession  of  his  part,  Cornelius  Hall,  under  whom  the 
plaintiff  claims,  purchased  from  Ananias  five  acres  off  the  piece 
in  his  possession.  Abdin  Abbott,  the  defendant,  was  present  at 
the  execution  of  the  contract  between  Ananias  and  Hall,  witnessed 
it,  heard  it  read,  and,  immediately  upon  its  execution,  assisted  in 
measuring  off  the  five  acres  to  Hall,  who  paid  the  purchase- 
money,  took  actual  possession  of  the  land,  cleared  it,  built  a 
blacksmith  shop  ana  log-house  on  it.  The  contract  between 
Ananias  and  Hall  provides  for  a  deed  when  one  is  obtained  from 
the  executors  of  Perkins.  Nothing  was  said  by  Ananias  and 
Abdin  as  to  the  nature  of  the  agreement  with  Perkins's  execu- 
tors, which  was,  that  no  title  could  be  had  till  the  two  hundred 
acres  were  paid  for.  Ananias  failed  to  pay  for  his  share.  The 
parties  having  failed  to  pay  the  purchase-money,  ejectment  was 
brought  in  1845  by  Perkins's  executors,  when  the  contract  was 
surrendered.  Afterwards,  a  new  contract  was  made,  and  in  1863 
the  executors  conveyed  the  land  to  Abdin  and  John  Abbott,  and 
A.  G.  Munsor.  Ananias  never  paid  any  portion  of  the  purchase- 
money.  It  was  not  alleged  or  denied,  that  Abdin  had  bought 
from  Ananias  his  interest  in  the  contract  with  Perkins's  execu- 
tors ;  but  he  permitted  Ananias  to  have  possession  of  a  part, 
embracing  the  five  acres  in  dispute. 

To  August  Term  1858,  the  plaintiff,  claiming  under  Hall, 
brought  ejectment  for  these  five  acres  against  Ananias,  who 
was  in  actual  possession.  Abdin  applied  to  be  admitted  as 
a  co-defendant,  and  was  admitted  by  the  court.  A  trial  was 
then  had,  and  verdict  rendered  against  Ananias  and  in  favour 
of  Abdin. 

5  Wr.— 23 
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To  August  Term  1860,  a  second  ejectment  (the  present  case) 
was  brought  against  Abdin,  and  the  verdict  and  judgment  in  the 
former  suit  were  given  in  evidence  as  a  bar  to  the  plaintiff's 
recovery — and  whether  it  was  a  bar  was  the  main  question  to  be 
disposed  of. 

The  plaintiff  requested  the  court  to  charge  the  jury : — 

1.  If  the  defendant,  Abdin  Abbott,  was  present  when  Hall 
purchased  from  Ananias  Abbott,  brother  of  defendant,  and 
signed  the  article  as  witness,  and  knew  that  Ananias  held  only 
article  of  agreement  with  executors  of  Perkins's  estate,  and  had 
not  paid  the  purchase-money,  but  afterwards  paid  on  his  article, 
more  than  twice  as  much  as  would  pay  for  five  acres,  and  he 
subsequently  pays  the  balance  due  on  the  article  of  Ananias,  he 
holds  the  five  acres  in  trust  for  Hall  and  all  claiming  under  him. 

2.  If  Abdin  Abbott,  the  defendant,  John  Abbott  and  Ananias 
Abbott  articled  with  executors  of  Perkins's  estate  for  two  hun- 
dred acres  of  land,  and  then  divided  it  into  three  equal  parts 
amongst  themselves,  assigning  to  each  one  an  equal  share,  and 
Ananias,  in  presence  of  Abdin,  sold  five  acres  of  his  part  to  Hall, 
and  Abdin  witnessed  the  article  between  Ananias  and  Hall,  and 
acquiesced  in  promise  of  a  deed  to  Hall,  when  they  got  deed 
from  Perkins's  executors,  and  made  no  objection  to  the  sale,  and 
afterwards  paid  what  was  due  from  Ananias  and  procured  the 
title  to  himself  from  Perkins's  executors,  he  is  now  estopped 
from  claiming  against  Hall  and  those  under  him. 

3.  If,  at  the  time  of  sale  by  Ananias  to  Hall,  Abdin  was 
present,  and  by  his  words  and  acts  encouraged  the  sale  with 
assurance  of  Ananias,  in  his  presence,  that  deed  would  be  given 
when  one  was  got  from  Perkins's  executors,  and  was  silent  as  to 
any  right  in  himself  to  acquire  the  legal  title,  and  he  afterwards, 
under  his  right,  acquired  a  legal  title ;  he  is  estopped  from  setting 
up  any  claim  against  Hall  and  those  under  him. 

The  defendant's  counsel  requested  the  court  to  charge  : — 

1.  The  record  and  verdict  with  judgment  thereon  in  the  former 
action  of  ejectment,  for  the  same  land  and  between  the  same 
parties,  to  No.  200,  August  Term  1858,  is  evidence  of  the  title 
in  this  case,  and  is  a  bar  to  the  present  action. 

2.  If  Ananias  paid  no  part  of  the  purchase-money  to  Perkins's 
executors  (the  original  vendors),  the  simple  fact  that  he  may 
have  been  a  joint  contractor  with  the  defendant  and  others,  does 
not  give  him  and  those  contracting  with  him,  any  title  upon 
which  to  recover  against  the  defendant,  who  had  subsequently 
paid  his  money  and  obtained  a  legal  title. 

3.  The  plaintiff  not  having  the  legal  title  to  the  land  in  con- 
troversy, but  relying  upon  an  implied  or  resulting  trust  resting 
in  parol,  which  occurred,  if  at  all,  more  than  five  years  previous 
to  the  bringing  of  this  suit,  is  barred  from  maintaining  this 
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action,  by  the  provisions  of  the  Act  of  Assembly  of  the  22d  of 
April  1856. 

4.  The  parol  recognition  of  the  contract  between  Ananias 
Abbott  and  Cornelius  Hall  by  the  defendant,  at  a  time  when  it 
IS  shown  that  nothing  had  been  paid  by  Ananias  Abbott,  under 
whose  contract  the  plaintiff  founds  his  action,  and  when  it  was 
reasonable  to  expect  that  Ananias  Abbott  would  pay  the  purchase- 
money,  and  thus  acquire  a  right  to  fulfil  the  contract,  does  not 
affect  or  prejudice  the  defendant,  if  he  had  afterwards  had  to  pay 
the  whole  purchase-money,  and  Ananias  did  not  pay  any  part 
thereof,  or  get  any  legal  title. 

5.  There  is  no  privity  of  title  between  the  plaintiff  and  defend- 
ant, and  consequently  the  latter  cannot  be  adjudged  the  trustee 
of  the  former,  especially  as  it  does  not  appear  that  plaintiff  was 
induced  to  purchase  the  contract,  or  acquire  the  interest,  by  any- 
thing said  or  done  by  the  defendant. 

6.  That,  upon  the  plaintiff's  own  showing,  he  is  not  entitled 
to  recover  in  this  ejectment. 

The  court  below  held  the  verdict  and  judgment  conclusive,  and 
under  the  ruling  in  Seitzinger  v.  Ridgeway,  9  Watts  496,  the 
Act  of  April  80th  1850,  and  the  construction  given  to  it  in 
Peterman  v.  Ruling,  7  Casey  432,  directed  the  jury  to  find  for 
the  defendant. 

The  plaintiff  thereupon  sued  out  this  writ,  and  assigned  for 
error  the  refusal  of  the  court  to  answer  his  second  and  third 
points,  and  in  holding  that  the  former  verdict  and  judgment 
were  conclusive  of  the  title  in  this  case. 

D.  M.  Farrelly^  for  plaintiff,  argued  that  it  was  not  universally 
true  that  one  verdict  and  judgment  in  ejectment  on  an  equitable 
title  is  conclusive,  but  only  when  the  object  is  to  compel  the  sur- 
render or  execution  of  a  trust,  or  to  enforce  the  specific  perform- 
ance of  a  contract :  Peterman  v.  Huling,  7  Casey  432 ;  Presby- 
terian Congregation  v»  Johnson,  1  W.  &  S.  9. 

Titles  by  warrant  and  survey  are  only  equitable  and  will  pre- 
vail in  ejectment  against  the  patent,  the  legal  title,  but  in  none 
of  the  numerous  cases  of  this  kind  was  it  held  that  one  verdict 
and  judgment  were  sufficient,  except  where  there  was  an  agree- 
ment between  the  patent-holder  and  the  settlor,  that  if  the  latter 
would  make  the  necessary  settlement  and  improvement  the  formef 
would  convey  a  portion  of  the  tract. 

The  real  and  only  question  in  the  case  is,  whether  Abdin 
Abbott,  the  defendant,  was  estopped  from  asserting  his  legal  title 
against  the  plaintiff.  This  question  is  presented  in  the  second 
and  third  points  of  plaintiff,  but  the  court  below  passed  it  by, 
and  took  the  ground  that  the  only  question  was,  whether  the 
former  judgment  between  the  same  parties  was  a  bar  to  the 
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plaintiff's  recovery.  The  foundation  of  plaintiff's  claim  against 
Abdin  Abbott  was  his  positive  acts ;  and  his  silence  at  the  time 
of  the  purchase  bj  Hall  of  Ananias  estopped  him  from  setting 
up  his  legal  title.  It  was  not  to  compel  the  execution  or  sur- 
render of  a  trust,  or  to  enforce  the  specific  performance  of  a 
contract. 

There  was  no  privity  between  the  parties,  and  this  was  the 

f round  of  the  fifth  point.  The  only  contract  made  was  between 
lall  and  Ananias  Abbott ;  nor  was  it  claimed  that  Ananias  had 
transferred  his  interest  to  his  brother  Abdin.  The  judgment 
offered  as  a  bar,  negatives  the  existence  of  any  privity  between 
Abdin  and  Ananias,  and  was  on  the  ground  that  Abdin  was  a 
stranger  to  the  transaction  between  Hall  and  Ananias. 

The  position  of  plaintiff  is,  that  Abdin,  Ananias,  and  another, 
being  joint  contractors  for  some  two  hundred  acres  of  land, 
divided  it  into  three  parts,  each  taking  a  part  in  severalty ;  that 
while  Ananias  was  in  possession  of  his  part  he  sold  five  acres  of 
it  to  Hall,  and  received  the  purchase-money,  Abdin  being  present 
encouraging  the  sale,  witnessed  the  contract,  was  silent  as  to  his 
being  a  joint  contractor  with  Ananias,  assisted  in  giving  Hall 
possession  of  the  five  acres,  and  is  thereby  estopped  from  assert- 
ing the  legal  title  which  he  recovered  from  the  executors  of 
Perkins  against  Hall,  and  those  claiming  under  him. 

Finney  ^  Douglass^  for  defendant. — The  only  question  is, 
whether  the  former  judgment,  between  the  same  parties  for  the 
same  land,  upon  an  alleged  equitable  title  and  claim  for  specific 
execution  of  contract  against  the  holder  of  the  legal  title,  is  a 
bar  to  the  second  action  for  the  same  object  and  the  same  claim. 
The  court  below  aflBrmed  this  proposition  on  reason  and  autho- 
rity. In  everything  but  the  form  of  proceeding,  this  was  a  bill 
in  equity.  Ejectment  is  substituted  for  a  bill  in  equity,  and  one 
judgment  on  an  equitable  title  was  held  conclusive  in  Seitzinger 
r.  Ridgeway,  9  Watts  496,  although  not  coupled  with  any  condi- 
tions. The  Act  of  May  1841,  §  6,  Dunlop's  Dig.  86,  was  passed 
to  place  these  equitable  actions  on  the  same  footing  as  others, 
and  changed  the  rule  above  mentioned.  This  was  again  changed 
by  the  Act  of  21st  April  1846,  Purd.  277,  which  made  one 
verdict  conclusive  in  an  action  for  the  purchase-money.  In  1860 
an  act  was  passed  which  repealed  the  resolution  of  May  6th 
1841,  and  restored  the  rule  to  that  held  in  Seitzinger  v.  Ridgeway : 
Peterman  v.  Huling,  7  Casey  435.  '  The  present  case  is  like  it, 
and  therefore  the  ruling  of  the  court  below  was  right. 

The  plaintiff's  first  point  avers  that  "  the  defendant  holds  the 
land  in  trust  for  Hall,"  &c.  His  claim  is  upon  an  executory 
contract  against  the  defendant,  who  holds  the  legal  title.  His 
title  is  purely  equitable,  and  in  England  he  must  have  gone  into 
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equity  for  a  decree  of  conveyance.  The  suit  he  brought  was  a 
substitute  for  the  bill.  See  Seitzinger  v.  Ridgeway,  9  Watts  661 ; 
Conghanouer  v.  Bloodgood,  3  Casey  285, 

The  opinion  of  the  court  was  delivered,  March  3d  1862,  by 
LowRiB,  C.  J. — This  agreement  shows  that  Hall  bought  this 
land  from  Ananias  Abbott,  and  paid  for  it.  It  is  therefore  a 
suflScient  title  to  enable  Hall  to  maintain  ejectment  under  our 
law  against  Ananias,  though  it  does  contain  a  covenant  for  a  con- 
veyance. In  such  an  action  no  conditional  verdict  can  be  re- 
quired, and  therefore  nothing  like  a  decree  in  equity  for  a  specific 
performance,  and  therefore  one  verdict  against  the  title  is  not 
conclusive.  And  in  a  suit  against  Abdin  Abbott,  who  was  no 
party  to  the  agreement,  and  who  is  sought  to  be  reached  only  by 
reason  of  representations  which  estop  him  from  setting  up  his 
own  title  against  that  which  Hall  bought  from  Ananias,  there  is 
no  decree  in  equity  needed.  Hall,  or  his  vendee,  has  title  enough 
to  try  that  question,  under  our  law,  without  any  conditional  ver- 
dict. If  Hall  had  a  complete  title,  lacking  only  the  conveyance, 
and  Abdin  Abbott  has  done  anything  that  estops  him  from  setting 
up  his  after-acquired  title  against  it.  Hall's  vendee  may  recover 
against  him,  though  his  claim  has  already  been  tried  and  defeated 
in  one  action  of  ejectment. 

Judgment  reversed,  and  a  new  trial  awarded. 


Kier  versus  Peterson. 

Trover,  when  and  for  tchat  it  Lies. —  What  constitutes  Waste  in  Tenant 
for  Life. — Construction  of  Lease  of  Lands  for  tlie  Manufacture  of 
Salt. —  What  passes  under  the  Agreement, — Measure  of  Damages  in 
Trover, 

1.  TroTer  will  not  lie  for  petroleum  or  carbon  oil,  which  bad  risen  naturally 
with  the  water  from  salt-wells,  in  lands  leased  for  the  manufacture  of  salt, 
and  which  after  reaching  the  surface  bad  been  separated  and  sold  by  the 
lessees. 

2.  Two  persons  leased  land  for  the  purpose  of  boring  salt-wells  and  manu- 
facturing salt,  so  long  as  the  salt-weil  contemplated  in  the  lease  should  be 
carried  on  by  them,  the  survivor,  or  their  assigns,  under  certain  provisions  for 
forfeiture,  and  for  a  rent  of  every  twelfth  barrel  of  salt  manufactured :  after  a 
time  oil  arose  with  the  salt  water,  which,  though  first  suffered  to  run  to  waste, 
was  afterwards  collected  and  sold.     In  trover  therefor,  it  was  held: 

1.  That  the  lease  was  in  effect  a  grant  of  the  crude  salt  in  the  land  for  a 
twelfth  of  the  monufactured  article: 

2.  That  as  the  salt  only  was  granted,  the  lessor  retained  all  the  rest  of  the^ 
contents  of  the  land,  including  the  oil,  as  exclusively  after  the  lease  as  before  v 

3.  That  as  the  lessees  could  not  raise  the  salt  water  without  raising  petro- 
leum, the  severance  of  the  oil,  as  an  inevitable  incident  to  the  grant  of  the 
right  to  take  salt  water,  was  lawful,  as  was  their  possession  of  it,  after  it  was 
raised  to  the  surface : 
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4.  That  trover  by  the  lessor  would  not  lie  for  the  oil  so  raised,  for  he  had 
not  the  right  of  possession  at  the  time  of  conversion  by  the  lessee,  either  of 
the  oil  itself  or  of  the  land  from  which  it  flowed : 
/S.  That  the  proper  remedy  was  by  bill  in  equity  for  an  account;  and 
/   6.  That  the  measure  of  damages  was  the  value  of  the  oil,  at  the  instant  of 
u^      (  separation  from  the  freehold. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  on  the  case  brought  in  the  court  below  by 
Lewis  Peterson  against  Samuel  M.  Kier,  who  survived  Thomas 
Kier.  The  plaintiff  declared  in  trover  for  50,000  gallons  of 
carbon  oil  or  petroleum,  of  the  value  of  $20,000,  to  which  the 
defendant  pleaded  not  guilty. 

The  oil,  for  which  the  suit  was  brought,  was  the  unexpected 
product  of  certain  wells  which  had  been  sunk  by  the  defendant 
on  land  leased  to  him  by  the  plaintiff,  for  the  purpose  of  manu- 
facturing salt. 

There  were  no  disputed  facts  in  the  case,  and  the  amount  of 
damages  due  to  the  plaintiff  (if  entitled  to  recover  at  all)  was 
agreed  upon  by  the  counsel  on  both  sides ;  for  which  a  verdict 
was  entered,  subject  to  the  opinion  of  the  court  in  banc,  on  the 
questions  of  law  presented  by  defendant's  counsel. 

On  argument,  the  court  delivered  a  learned  and  elaborate 
opinion  on  the  reserved  points,  and  directed  the  entry  of  judg- 
ment on  the  verdict.  The  case  was  thereupon  removed  into  this 
court,  where  the  ruling  of  the  court  below  was  assigned  for  error. 
All  the  material  facts  of  the  case  will  be  found  in  the  opinion  of 
this  court. 

Hamilton  ^  Acheson,  for  plaintiff  in  error,  contended :  1.  That 
Kier  had  a  freehold  estate  for  life  at  least  in  the  land  described 
in  the  lease,  determinable  on  the  happening  of  the  contingencies 
therein  mentioned,  but  not  limited  to  any  particular  portion  of 
the  demised  premises ;  that  he  was  therefore  entitled  to  all  the 
rights  and  privileges  of  a  tenant  for  life,  and,  without  proof  of 
having  caused  or  stimulated  the  flow  of  the  oil,  he  was  not 
chargeable  with  "waste:"  citing  and  commenting  on  Lynn's 
Appeal,  7  Casey  44;  Harlan  v.  The  Lehigh  Coal  Company,  11 
Id  287. 

2.  That  the  lessor  could  not  maintain  this  action  without  proof 
that  he  had  a  right  of  property  in  the  oil  at  the  time  of  the  con- 
version, to  wit,  when  it  was  intercepted  by  the  tenant.  But  as 
its  origin  and  source  were  unknown,  it  was,  like  the  elements, 
only  susceptible  of  a  qualified  ownership  :  1  Bl.  Com.  317 ;  Acton 
V.  Blundell,  12  M.  &  W.  324 ;  Tyler  v.  Wilkinson,  4  Mason's  A. 
R.  401. 

He  must  also  have  had  the  right  of  possession  at  the  time : 
2  Saunders  on  PI.  &  Ev.  1138.  The  conversion,  which  took 
place  the  instant  the  lessee  assumed  ownership  of  the  oil,  took 
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place  on  the  demised  premises  on  which  the  lessor  could  not  enter 
to  take  possession  of  the  oil  without  being  guilty  of  trespass. 

2>.  TT.  ^  A.  S.  Bell^  for  defendant  in  error,  insisted  that  the 
rights  and  privileges  ordinarily  incident  to  a  tenancy  for  life, 
were,  in  this  case,  modified  and  restricted  by  the  terms  of  the 
lease  or  agreement  between  the  parties,  which  included  nothing 
more  than  the  use  of  the  land  leased  for  the  manufacture  of  salt, 
for  certain  rents  therein  mentioned.  The  doctrine  of  waste  is 
not  applicable  to  this  case :  the  question  simply  is,  whose  oil  is 
this  which  comes  up  with  the  salt  water,  for  which  the  land  was 
leased  ?  It  belongs  to  the  owner  of  the  reversion,  no  matter 
what  its  value  may  be,  or  what  may  be  done  with  it,  if  not 
granted  in  express  terms  to  the  lessee. 

2.  The  source  of  the  oil  may  be  unknown,  but  as  it  does  not 
flow,  but  is  a  permanent  matter  found  upon  the  lessor's  land,  and 
only  comes  out  of  it  when  dug  for,  the  right  of  property  is  in 
the  owner  of  the  reversion. 

As  to  his  right  of  possession,  it  can  be  exercised  anywhere 
and  at  any  time,  if  the  rights  of  the  lessee  are  not  interfered 
with.  The  lessee  was,  perhaps,  not  bound  to  preserve  this  oil, 
but,  having  done  so,  it  belongs  to  lessor,  and  is  then,  as  severed 
from  the  freehold,  personal  property,  and  the  action  is  well 
brought :  Mather  v.  Ministers  of  Trinity  Church,  3  S.  &  R.  511 ; 
Shult  V.  Barker,  12  S.  &  R.  273. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 
Read,  J. — On  October  30th  1837,  Lewis  Peterson  entered  into 
articles  of  agreement  with  Thomas  Kier  and  Samuel  M.  Kier,  by 
which  he  leased  to  them  and  their  assigns  a  certain  lot  or  piece 
of  ground  owned  by  him  in  the  county  of  Allegheny,  and  adjoin- 
ing the  Pennsylvania  Canal,  with  the  privilege  on  the  said  pre- 
mises to  bore  salt- wells  and  erect  all  manner  of  buildings  necessary 
or  useful  in  the  prosecution  of  the  manufacture  of  salt ;  and  to 
use  all  coal  in  the  hill  in  the  rear  of  the  said  premises  within  the 
boundary  lines  of  said  Peterson's  land  that  may  be  necessary  and 
proper  to  the  successful  prosecution  of  said  manufacture,  together 
with  the  right  of  taking  from  the  before-described  premises  timber 
and  stone  to  erect  and  keep  in  repair  the  establishment  therein 
contemplated.  It  was  also  agreed  that  the  said  Peterson  should 
be  at  liberty  to  lay  a  railroad  near  Humes'  line,  from  the  coal- 
bank  on  the  hill  to  the  canal,  provided  it  does  not  interfere  with 
the  interests  of  lessees  in  the  conduct  of  their  works  and  improve- 
ments. It  was  further  agreed  that  the  lease  should  endure  as 
long  as  the  salt-wells  therein  contemplated  to  be  established 
should  be  carried  on  by  the  said  Thomas  Kier  and  Samuel  M. 
Kier,  the  survivor  of  them  or  by  their  assigns.     Then  followed  a 
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proviso,  "  that  if  the  said  parties  of  the  second  part  (the  Kiere) 
shall  let  the  salt- wells  erected  on  said  premises  remain  idle  or 
out  of  use  for  three  continuous  years,  then  the  said  Peterson 
shall  be  at  liberty  to  enter  upon  possession  of  said  premises  as 
if  the  lease  had  never  been  entered  into.*'  Should  the  said 
parties  of  the  second  part  be  induced  to  abandon  their  works  and 
improvements  at  any  time,  they  shall  be  at  liberty  to  remove 
from  the  premises  all  machinery  and  fixtures,  except  houses  and 
buildings,  connected  with  the  manufacture  of  salt;  and  it  was 
further  agreed  that  the  salt- wells  about  to  be  established  shall  be 
in  operation  within  one  year  from  the  date  of  this  article,  and  if 
delayed  two  years  from  the  date  of  this  article,  said  Peterson  to 
take  possession  as  before  described. 

In  consideration  of  which  the  said  Thomas  Kier  and  Samuel 
M.  Kier  agree  to  pay  unto  the  said  Lewis  Peterson  the  one- 
twelfth  barrel  of  all  the  salt  made  on  the  said  premises,  to  be 
delivered  to  the  said  Lewis  Peterson,  or  his  authorized  agent,  at 
the  works  on  the  said  premises,  on  the  first  davs  of  January, 
April,  July,  and  October  in  each  and  every  year  during  the  con- 
tinuance of  this  lease. 

It  will  therefore  be  perceived  that  this  instrument  gave  a  life 
estate  to  the  Kiers  and  the  survivor,  to  endure  as  long  as  the 
salt-wells  shall  be  carried  on  by  fchem  or  their  assigns,  with  two 
conditions,  the  first  of  which,  as  to  putting  the  salt-wells  in 
operation,  has  been  fulfilled,  and  has  therefore  no  longer  any 
existence,  and  the  second,  as  to  letting  the  salt-wells  remain  idle 
or  out  of  use  for  three  continuous  years,  has  never  been  broken. 
In  fact  it  is  conceded  that  all  the  covenants  and  agreements  of 
the  lessees  have  been  strictly  complied  with,  including  the  pay- 
ment of  the  stipulated  rent. 

The  lessees,  therefore,  had  a  freehold  estate  for  life  in  these 
premises  on  condition,  without  any  other  restriction  or  limitation 
except  what  is  expressly  stated  on  the  face  of  the  articles  of 
agreement.  Subject  only  to  this,  these  lessees  were  tenants  for 
life  of  this  property,  and  with  all  the  rights  belonging  to  such  an 
estate. 

The  defendants  went  into  possession  of  the  demised  premises, 
sunk  a  well  in  1839,  erected  works,  and  commenced  and  con- 
tinued the  manufacture  of  salt ;  and  about  1845  carbon  oil,  or 
petroleum,  arose  in  the  well  in  connection  with  the  salt  water, 
and  the  real  question  is,  to  whom  does  this  oil  belong,  to  the 
lessor  or  the  lessees  ?  The  oil  must  be  separated  from  the  salt 
water,  or  the  lessees  cannot  carry  on  their  manufacture  of  salt, 
and  they  are  clearly  not  obliged  to  keep  it  if  they  do  not  think 
it  expedient,  but  may  let  it  run  into  the  canal  as  they  did  at  first. 

They  are  certainly  not  guilty  of  either  legal  or  equitable  waste, 
because  the  well  through  which  the  oil  reaches  the  surface  was 
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opened  in  direct  obedience  to  the  stipulations  in  the  lease,  and 
most  be  continued  open  and  kept  in  operation  in  order  to  prevent 
a  forfeiture,  and  to  enable  the  lessees  faithfuUly  to  pay  a  fair 
rent  in  the  stipulated  article  of  manufactured  salt,  the  purified 
product  of  this  very  well. 

If  mines  are  already  opened,  or  if  the  lease  permits  their 
being  opened,  it  is  not  waste  for  the  tenant  to  work  them  even 
to  exhaustion.  Nor  would  it  be  waste  to  open  new  shafts  or  pits 
to  follow  the  same  vein.  So  as  to  saltworks:  if  there  is  an 
existing  salt-well  and  works,  it  would  not  be  waste  to  dig  a  new 
salt-well  in  connection  with  it:  Findlay  v.  Smith,  6  Munford 
134.  There  is  therefore  no  charge  of  waste  of  any  kind  against 
the  lessees. 

If  this  had  been  an  open  spring,  throwing  out  salt  water,  and 
finally  petroleum  also,  could  there  be  any  doubt  that  it  would  be 
a  part  of  the  accruing  profits  ?  So  if  it  had  been  an  open  salt- 
well,  would  it  not  be  in  the  same  category  ?  What  difference, 
then,  is  there  between  these  cases  and  a  salt-well  opened  in 
express  conformity  to  the  articles  of  agreement  ?  It  is  the  same 
as  if  it  had  been  there  before  the  lease  was  signed. 

Petroleum  or  rock  oil  is  essentially  composed  of  carbon  and 
hydrogen,  and  is  a  liquid  inflammable  substance  or  bitumen 
exuding  from  the  earth,  and  is  collected  in  various  parts  of  the 
world — on  the  surface  of  the  water,  in  wells  and  fountains,  or 
oozing  from  cavities  in  rocks. 

In  the  decomposition  of  vegetable  substances,  there  are  formed 
besides  carburetted  hydrogen,  exhalations  of  which  are  of  fre- 
quent occurrence  in  rock  salt  formations,  liquid  and  solid  hydro- 
carbons, such  as  naptha  and  petroleum,  or  mineral  oil,  mineral  tar. 

In  Marietta,  in  the  state  of  Ohio,  the  inflammable  gas  is  a 
constant  attendant  upon  brine  springs,  so  that  its  appearance 
while  boring  in  search  of  rock  salt  is  looked  upon  as  an  indica- 
tion of  a  favourable  result ;  and  in  China  the  inflammable  gas 
has  been  used  to  boil  the  brine,  and  also  to  heat  and  light  the 
buildings  in  which  the  salt  is  prepared.  On  the  shores  of  the 
Caspian  Sea  there  is  a  tract  called  the  Field  -of  Fire,  which  con- 
tinually emits  inflammable  gas,  while  springs  of  naptha  and 
petroleum  occur  in  the  same  vicinity. 

On  the  surface  of  the  Dead  Sea,  which  is  very  salt,  asphalte 
is  found  in  a  soft  or  liquid  as  well  as  a  solid  state,  and  it  is  said 
by  high  authority  that  bitumen  in  small  particles  hardly  visible, 
but  distinguishable  by  the  smell,  occurs  in  all  the  minerals  of  the 
saliferous  system. 

The  presence  therefore  of  petroleum  or  mineral  oil  is  naturally 
to  be  expected  in  the  salt  formation  west  of  the  Allegheny  Moun- 
tains, and  although  its  great  value  has  not  been  fully  appreciated 
until  within  a  few  years,  still  if  it  comes  up  as  in  the  present 
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instance,  with  the  brine  of  a  well  which  was  opened  in  pursuance 
of,  and  must  be  regularly  worked  by,  the  express  stipulations  of 
the  lease,  it  must  belong  to  the  lessee,  who  must  separate  it  from 
the  salt,  and  either  let  it  run  to  waste  or  prepare  it  for  the  mar- 
ket. This  is  the  evident  justice  of  this  case,  which  can  only  form 
the  rule  for  a  very  small  number  of  possible  cases.  There  is  also 
another  consideration.  Petroleum  frequently  contains  paraffine, 
a  substance  in  a  pure  state  resembling  spermaceti ;  but  when 
mingled  with  a  small  quantity  of  petroleum,  it  assumes  the  con- 
sistence of  butter.  In  this  state  it  would  tend  to  clog  the  pumps 
in  a  salt- well,  particularly  around  the  bucket  and  valves.  Upon 
the  whole,  we  are  of  opinion  that  the  petroleum  which  is  sought 
to  be  recovered  in  this  action  was  the  property  of  the  defendant 
below,  and  this  renders  it  unnecessary  to  consider  any  of  the 
other  questions  in  the  cause. 

Judgment  reversed,  and  judgment  entered  for  the 
defendant. 

Thompson,  J.,  dissents. 

Concurring  opinion  delivered,  March  27th  1862,  by 

Woodward,  J. — I  concur  in  the  judgment  of  the  majority,  on 
the  ground  that  the  plaintiff's  action  was  misconceived.  I  hold 
that  trover  was  not  his  appropriate  remedy.  A  few  words  will 
suffice  to  exhibit  my  views. 

Petroleum,  or,  as  it  is  called  in  the  West  Indies,  Barbadoes 
tar,  is  a  species  of  mineral,  which,  while  it  exists  in  its  natural 
deposits  in  the  earth,  is  included  in  the  very  comprehensive  idea 
which  the  law  attaches  to  the  word  land»  It  is  part  of  the  land. 
It  is  land.  As  such  it  belonged  to  Peterson,  in  the  place  where 
the  present  dispute  arose.  He  held  it  by  the  same  title  by  which 
be  held  the  surface,  or  the  salt  which  underlay  the  surface.  He 
was  absolute  proprietor  of  all  things  between  the  surface  and 
centre  of  the  earth  at  that  place,  saving  only  the  government's 
right  to  share  in  the  gold  and  silver  that  might  be  found.  It 
was  his  freehold,  and  the  petroleum  and  the  salt  were  parts  of 
the  freehold. 

By  the  article  of  agreement  of  October  80th  1837,  he  leased 
the  premises  to  Thomas  and  Samuel  M.  Kier,  for  purposes  of 
salt-wells.  Under  certain  conditions  and  restrictions  the  lease 
was  to  endure  as  long  as  the  salt-wells  should  be  carried  on  by 
the  Kiers,  the  survivor  of  them  or  their  assigns.  The  rent  reserved 
was  every  twelfth  barrel  of  salt  made  on  the  premises.  It  was 
in  effect  and  substance  a  sale  of  the  crude  salt  in  the  land  for 
one-twelfth  of  the  manufactured  article.  Now,  there  is  no  doubt 
that  the  absolute  owner  of  land  may  sell  a  partial  interest  in  it 
as  well  as  the  whole.  He  may  sell  the  surface  and  retain  the 
minerals,  or  he  may  sell  one  or  more  of  the  minerals  and  retain 
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the  surface.  This  is  every  day's  experience  in  the  mining  dis- 
tricts. 

But  it  is  self-evident  that  when  he  carves  out  a  particular 
interest  and  sells  it,  he  retains  all  the  rest  as  absolutely  as  before 
he  conveyed  a  part.  Therefore  I  cannot  doubt  that  Peterson  was 
as  exclusively  and  as  absolutely  the  owner  of  the  petroleum  in 
this  land  after  the  lease  of  October  30th  1837  as  before.  There 
is  not  a  word  in  the  instrument  which  imports  his  intention  to 
part  with  anything  more  than  the  salt  in  his  land,  and  such  tim- 
ber and  stones  as  should  be  necessary  for  erecting  and  maintain- 
ing saltworks.  Every  matter  and  thing  in,  and  pertaining  to  the 
land  which  was  not  conveyed  to  the  Kiers  by  that  instrument 
was  retained  by  Peterson. 

But  the  Kiers  could  not  exercise  their  right  to  raise  salt  without 
raising  petroleum.  They  severed  both  the  salt  and  the  petroleum 
from  the  freehold,  and  brought  both  to  their  lawful  possession  at 
the  surface.  They  were  not  trespassers.  The  severance  of  the 
petroleum  was  an  inevitable  incident  of  their  exercise  of  clearly 
granted  rights.  The  grant  of  the  right  to  take  salt  was  the  grant 
of  all  incidental  rights  which  were  indispensable  to  the  exercise 
of  the  main  one.  Hence,  their  severance  of  the  petroleum  from 
the  freehold,  and  their  possession  of  it,  were  lawful.  The  work  of 
separating  the  oil  and  salt  was  not  diflScult.  With  opportunity 
given  them  the  fluids  would  separate  thei^selves.  But  the  Kiers, 
in  lawful  possession  of  both  before  separation,  were  to  control  the 
work  of  separation,  and  were  in  lawful  possession  of  each  after 
that  work  was  accomplished.  For  this  reason  I  hold  the  action 
of  trover  will  not  lie.  Although  Peterson  had  not  lost  his 
right  of  property  in  the  petroleum,  yet  a  mere  right  of  pro- 
perty in  a  chattel  is  not  sufficient  to  maintain  trover.  The 
plaintiff  must  have  also  the  right  of  possession  at  the  time 
of  conversion:  1  Chit.  PI.  164;  Saunders  P.  &  E.  1138.  In 
Mather  v.  Trinity  Church,  3  S.  &  R.  609,  the  principle  was 
carried  further  still,  and  it  was  held,  that  trover  for  stone  and 
gravel  dug  from  land,  does  not  lie  by  one  who  has  the  right  of 
possession,  against  a  person  who  has  actual  adverse  possession 
of  the  land  and  sets  up  title  to  it.  In  our  case,  Peterson  had  no 
right  of  possession  of  the  land  whatever,  and  the  Kiers  were  not 
in  as  mere  adverse  holders,  but  Peterson  had  conveyed  the  right 
of  possession  to  them,  and  they  were  in  under  and  according  to 
his  title.  Nor  were  they  guilty  of  waste  in  severing  the  petro- 
leum from  the  freehold,  since  it  was  an  inseparable  consequence 
from  the  right  granted  to  them  by  the  landlord.  Their  actual 
possession,  therefore,  of  the  severed  chattel,  was  in  every  sense 
a  rightful  possession,  and,  because  no  right  of  possession  existed 
in  Peterson  at  the  moment  of  severance,  trover  will  not  lie. 

On  this  ground  alone  I  am  for  reversing  the  judgment.    I  hold 
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Peterson  entitled  to  compensation  for  the  value  of  his  oil,  and  I 
suppose  a  bill  in  equity  for  account,  would  be  his  most  natural 
and  efficacious  remedy.  I  think  the  learned  judge  below  appre- 
hended correctly  the  measure  of  compensation.  Peterson  woul<l 
not  be  entitled  to  the  labour  of  the  Kiers,  but  only  to  the  value 
of  the  oil  at  the  instant  of  separation  from  the  freehold.  But 
his  remedy,  whatever  the  extent  of  it,  is  to  be  sought  in  another 
form  of  action. 


Hill  verms  Oliphant. 

Resulting  Ti-ust  arising  /rom  Parent  of  Purchase-money. — Judgment 
in  Ejectment,  when  a  Bar  to  an  Equitable  Title. — Act  of  1846  relative 
to  Ejectment  for  Purchase-money  construed. —  The  Cases  of  Br  axon  v. 
Nickle,  6  Bai-r  390;  Hersey  v.  Turhett,  3  Casey  428;  Lykens  v. 
Tower y  Id.  468,  and  Peterman  v.  Huling,  7  Id.j  modified, — Notice  of 
Lis  Pendens,  effect  of  on  Sheriff^s  Vendee. 

1.  V.  having  bought  at  sheriff's  sale  in  1842  a  woollen  factory,  the  property 
of  an  execution-debtor,  as  trustee  for  creditors,  agreed  to  sell  to  B.,  S.  &,  T., 
who  were  to  secure  them  ;  B.,  S.  &  T.  not  complying,  V.  brought  ejectment  to 
enforce  payment,  wherein  defendants  confesned  judgment  in  1844,  and  under 
it  possession  was  delivered  to  P.,  to  whom  V.  had  meanwhile  conveyed  the 
legal  title.  While  P.  was  \^  possession,  B.,  S.  &  T.  in  1847  brought  ejectment 
on  their  equitable  title  under  Act  2l8t  April  1X46,  and  recovered  judgment 
with  condition  to  pay  a  sum  named  within  three  years,  when,  if  not  paid, 
'udgment  was  to  be  entered  for  P.     The  condition  was  not  performed,  and  in 

850  judgment  was  entered  in  P.'s  favour,  who  conveyed  to  0.  &  T.,  who 
Bold  to  £1.,  against  whom  0.,  the  holder  of  the  equitable  title  of  B.,  S.  k  T.,  by 
various  mesne  conveyances  and  sheriff's  sales  brought  ejectment.  Held,  that 
under  the  Act  of  1846,  the  judgment  in  favour  of  P.  entered  in  1850,  annulled 
the  equitable  title:  and  that  H.,  the  vendee  of  the  legal  title,  was  entitled  to 
bold  the  property  against  the  vendee  of  the  e()uitable  title. 

2.  The  Act  of  1846  is  to  be  read,  as  rescinding  the  contract  on  the  failure 
of  the  vendee  to  perform  the  conditions  of  the  verdict  and  judgment  or  con- 
fessed judgment,  and  making  that  judgment  conclusive  between  the  parties 
in  all  actions  of^ectmeni  to  compel  specific  performance,  wherein  time  becomes 
of  essence  in  the  finding,  that  is,  wherever  the  iury  have  set  the  time  for  per- 
formance as  a  part  of  their  verdict ;  and  it  applies,  whether  the  vendor  or  the 
vendee  is  plaintiff  in  the  action. 

3.  The  dictum,  that  the  Act  of  1846  applies  only  to  the  case  of  an  ^ectment 
by  a  vendor  and  a  verdict  in  his  favour,  with  time  to  the  vendee  to  redeem,  as 
stated  in  Brown  v.  Nickle,  6  Barr  390,  and  as  quoted  in  Hersey  v.  Turbett, 
3  Casey  428,  Lykens  p.  Tower,  Id.  468,  and  Peterman  ».  Hullng.  7  Id.  435, 
overruled. 

4.  On  the  trial  of  the  ejectment  brought  by  0.  on  his  equitable  title  against 
IL,  the  defendant  set  up  the  judgment  in  favour  of  V.  in  1844,  and  also  one  in 
favour  uf  P.  in  1850,  in  connection  with  the  Act  of  1846,  as  a  bar  to  the  plain- 
tiff's equitable  title.  Held,  that  as  the  first  judgment,  though  defectively 
entered  and  of  no  force  as  a  record  within  the  Act  of  1846,  was  still  a  judg- 
ment in  favour  of  the  vendor,  a  second  action  was  required  to  decide  the  rights 
of  the  parties,  which  action  having  been  brought  and  decided,  the  two  judg- 
ments were  conclusive  against  the  plaintiff. 
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5.  It  was  error  in  the  court  below  to  Fubmit  to  the  jarj  as  a  question  of 
fact,  whether  there  had  been  an  actual  delivery  of  the  deed  by  V.  to  B.,  S.  &  T. 
in  1842:  for  the  action  to  enforce  specific  performance  in  1843,  and  confession 
of  judgment  therein  in  1844  by  B.,  S.  &  T.,  involved  an  allegation  and  admis- 
sion that  the  deed  had  not  been  delivered :  while  in  1^47,  the  vendees,  B.,  S. 
&  T.,  again  brought  suit,  and  recovered  a  conditional  judgment  for  specific 
performance  involving  the  same  allegation,  and  a  judgment  that  it  was  true. 

6.  Where,  pending  the  action  brought  in  1847  by  B.,  S.  &  T.,  to  enforce 
specific  performance  of  their  purchase  from  Y.,  their  title  was  sold  on  a  judg- 
ment against  them,  and  a  sheriff's  deed  delivered  to  the  purchaser  after  the 
entry  of  the  conditional  verdict,  such  proceeding  and  sale  were  not  sufficient  to 
evade  the  bar  of  the  records  and  judgments;  for  the  purchaser  bought  subject 
to  the  pending  action,  and  as  he  did  not  intervene  within  the  time  limited  by 
the  verdict  and  pay  its  amount,  he  was  bound  by  the  final  judgment  upon  his 
rights  in  1850,  notwithstanding  a  verdict  and  judgment  in  1840  in  his  favour, 
in  an  independent  ejectment  brought  on  his  title  in  1847  against  P.,  who  then 
held  the  legal  title  and  was  in  possession. 

Error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  ejectment  brought,  December,  a.  d. 
1856,  by  Fidelio  H.  Oliphant  against  Anthony  Hill,  for  an  acre 
of  land  and  a  woollen  factory  in  New  Haven,  Fayette  county. 

The  material  facts  of  this  complicated  case  are  as  follows : — 
In  1842  the  property  in  dispute  belonged  to  Thomas  Foster.  To 
No.  60,  December  Term  1841,  Nathaniel  Ewing  and  others  ob- 
tained a  judgment  against  Foster  for  $13,141.66.  On  this  judg- 
ment K  fieri  facias  was  issued,  which  was  levied  on  this  property. 
Inquision  waived,  and  on  a  venditioni  exponas  to  No.  86  Septem- 
ber Term  1842,  the  property  was  sold,  on  the  18th  day  of  July 
1842,  to  James  Veech,  Esq.,  for  J7600,  to  whom  the  sheriff's 
deed  was  made. 

There  was  other  property  sold,  and  deeds  therefor  made  to 
James  Veech,  Esq.,  who  held  the  whole  of  it  in  trust  for  the 
plaintiffs  in  the  execution,  or,  as  was  averred  by  the  defendant, 
subsequently  for  Samuel  Blocher  et  al.  For  the  proceeds  of 
these  sales,  N.  Ewing,  Esq,,  the  plaintiff  in  the  judgment,  gave 
to  the  sheriff  the  following  receipt : — 

"  Nathaniel  Ewing,  Joseph  Pennock,  James  Paul,  and  others, 
v.  Thomas  Foster,  with  notice  to  Isaac  Nixon,  Jr.,  and  others. 
In  the  Common  Pleas  of  Fayette  county,  venditioni  exponas^  No. 
86,  September  Term  1842.  December  1st  1842,  I,  for  myself 
and  the  other  plaintiffs,  acknowledge  to  have  received  from 
'William  Morris,  Esq.,  sheriff,  full  satisfaction  for  the  proceeds 
of  the  sales  on  this  writ.  N.  Ewing. 

*^  811,094." 

Judge  Ewing  held  other  claims  against  Foster,  amounting  to 
over  $8000,  and  was  responsible,  as  surety,  for  him  for  consider- 
ably more. 

Before  the  sale  an  arrangement  was  entered  into  between 
Judge  Ewing  and  Samuel  Blocher  and  others,  that  if  the  pro- 
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perty  was  bought  in  for  him  (Ewing)  they  should  have  it  upon 
paying,  or  securing  to  be  paid  to  him,  the  amount  of  his  liabili- 
ties, not  exceeding  $30,000.  Under  this  arrangement  they  went 
into  possession ;  and  on  the  1st  of  December  1842,  gave  a  mort- 
gage to  George  Hogg  for  $15,500,  for  a  part  of  the  money  they 
were  to  secure.  The  $30,000  also  covered  the  purchase-money 
of  a  farm  sold  at  the  same  time,  the  deed  for  which  was  made  to 
George  Hogg,  who  held  it  to  secure  the  payment  of  $6000.  The 
balance  of  the  money  was  neither  paid  nor  secured. 

To  enforce  the  payment  of  this  balance  of  purchase-money  the 
following  ejectment  was  brought,  October  19th  1843 : — 

"  James  Veech,  Esq.,  v.  Samuel  Blocher,  Isaac  Shoemaker, 
Joseph  R.  Taylor,  and  Thomas  R.  Davidson.  No.  134,  Decem- 
ber Term  1843,  Mr.  Davidson  appeared  for  himself  and  dis- 
claimed title,  and  for  the  other  defendants,  pleaded  not  guilty. 
By  direction  of  Judge  Ewing  this  cause  was  certified  into  the 
special  court,  June  1844.  "June  26th  1844,  by  consent,  judg- 
ment for  plaintiff  against  all  the  defendants  (except  Davidson). 
For  conditions,  see  paper  filed'* ;  but,  according  to  the  protho- 
notary,  no  paper  was  filed. 

On  this  judgment  a  writ  of  hah.  fac.  poss.  was  issued  on  the 
30th  of  March  1846,  by  virtue  of  which,  on  the  29th  of  April 
1846,  the  possession  of  the  property  was  delivered  by  the  sheriff 
to  James  Paull,  to  whom  Mr.  Veech  had  transferred  the  title  by 
deed,  dated  October  25th  1845.  Mr.  Paull,  having  been  one  of 
the  securities  to  Foster,  in  the  mean  time  had  paid  to  Judge 
Ewing  and  others  all  the  debts,  to  secure  which  the  title  was 
held. 

In  some  of  the  subsequent  suits  a  dlfiiculty  arose  in  regard 
to  the  non-filing  of  the  paper  referred  to,  as  containing  the  con- 
ditions of  the  judgment,  and  on  the  14th  of  March  1857,  a 
rule  was  obtained  to  show  cause  why  the  said  paper  should  not 
be  filed  nunc  pro  tunc^  as  also  the  bond  fixing  the  amount.  On 
the  4th  September  1861,  the  court  directed  this  paper  to  be  filed 
as  the  conditions  which  were  annexed  to  the  judgment : 

"  Veech  v.  Blocher  et  ah  Ejectment.  June  25th  1844,  defend- 
ants, except  Davidson,  confess  judgment  to  plaintiff,  to  be  released 
on  the  payment  of  $  and  interest  from  (as 

per  judgment-bond),  and  costs  of  suit,  stay  of  execution  for  one 
year — and  if  within  that  year  defendants  can  sell,^  and  wish  to 
make  title,  the  deeds  now  made  to  be  riven  up,  upon  said  sum 
of  money,  interest,  and  costs,  being  paid  or  duly  secured." 

This  action  of  ejectment,  No.  134,  December  Term  1843,  was 
brought  while  the  Act  of  the  5th  of  May  1841  was  in  force; 
placing  ejectments  brought  to  enforce  the  payment  of  purchase- 
money  on  the  same  footing  with  other  ejectments. 

Under  the  saving  clause  of  the  Act  of  the  2l8t  April  1846, 
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the  defendants,  Blocher  and  others,  brought  the  following  action 
of  ejectment,  to  repossess  themselves  of  this  property : — 

"  Samuel  Blocher,  Isaac  Shoemaker,  and  Joseph  R.  Taylor  v. 
James  PauU  and  Andrew  Gillis,  No.  92  March  Term  1847," 
which  was  tried  September  30th  1847,  and  verdict  for  plaintiffs, 
subject  to  the  payment  of  and  upon  condition  that  the  plaintiffs 
pay  to  the  defendant  Paull  the  sum  of  J8500,  with  interest  from 
this  date,  and  costs,  within  thirty-six  months,  payment  not  to  be 
made  until  the  defendant  Paull  shall  file  in  the  prothonotary's 
office  deeds  conveying  to  them,  the  plaintiffs,  his  title  to  the  said 
property,  and  on  failure  on  the  part  of  the  plaintiffs  to  comply 
with  the  conditions  of  this  verdict,  judgment  to  be  entered  for 
the  defendants.  October  22d  1847,  the  deed  of  James  Paull  and 
wife  was  filed.  December  14th  1857,  testimony  and  charge  were 
filed.  February  18th  1848,  jury  fee  paid  prothonotary,  and  judg- 
ment on  the  verdict.  The  money  specified  in  the  foregoing  con- 
dition was  never  paid,  and  October  4th  1850,  on  motion  of  de- 
fendant's attorney,  leave  given  to  withdraw  the  deed  filed  by 
defendant,  Paull  and  wife,  and  the  judgment  entered  in  this  case 
vacated,  and  judgment  entered  for  the  defendants." 

To  No.  283,  March  T.  1843,  Nathaniel  Ewing  had  recovered  a 
judgment  against  Samuel  Blocher,  Isaac  Shoemaker,  and  Joseph 
R.  Taylor,  upon  which  their  interest  in  this  property  was  sold, 
on  the  7th  of  June  1847,  to  E.  P.  Oliphant  for  $4990,  to  whom 
the  sheriff's  deed  was  acknowledged  on  the  22d  day  of  Octo- 
ber 1847. 

On  the  20th  of  November  1847,  E.  P.  Oliphant  brought  an 
action  of  ejectment  against  James  Paull  and  Andrew  Gillis,  the 
defendants  in  the  preceding  suit.  This  suit  was  tried  on  the 
10th  of  February  1849,  and  verdict  rendered  for  the  plaintiff,  on 
which  judgment  was  entered  on  the  14th  of  February  1849.  To 
this  judgment  a  writ  of  error  was  taken,  and  in  the  Supreme 
Court  it  was  affirmed :  see  2  Harris  342. 

Under  this  judgment  Oliphant  went  into  possession  of  the 
property,  and  on  the  20th  of  January  1851,  conveyed  to  James 
Turbett,  who,  by  deed  dated  January  22d  1851,  conveyed  the 
same  to  Ira  Hersey,  who,  by  deed  dated  23d  January  1851,  con- 
veyed the  same  to  the  Fayette  Manufacturing  Company. 

To  No.  140  of  June  Term  1852,  William  Woodward  &  Co. 
obtained  a  judgment  against  the  Fayette  Manufacturing  Com- 
pany, on  which  its  interest  in  the  property  in  dispute  was  sold 
by  the  sheriff  to  Mumford  Eldred  for  JoOOO,  to  whom  a  deed  was 
acknowledged  for  the  same  on  the  9th  of  March  1853. 

On  the  24th  of  January  1854,  Eldred  conveyed  the  property 
to  Harvey  E.  Jones,  who,  by  deed  dated  the  28th  of  January 
1854,  conveyed  the  same  to  Anthony  Hill,  the  defendant  below. 
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On  the  22d  of  January  1851,  Ira  Hersey  had  executed  a  mort- 
gage to  James  Turbett  for  J10,000.  On  this  mortgage  a  $cire 
facias  issued  to  No.  183,  October  Term  1854,  against  Ira  Her- 
sey, with  notice  to  Anthony  Hill.  To  this  defendants  appeared 
and  pleaded,  and  on  the  IGth  of  April  1856,  the  cause  was  tried, 
and  a  verdict  rendered  for  the  plaintiff  for  ^13,141.66,  upon 
which  judgment  was  entered  on  the  22d  of  April  1856;  and 
on  a  writ  of  error  taken  thereto  the  same  was  reversed :  see 
,  8  Casey  418. 

No  bail  having  been  entered  on  the  writ  of  error,  in  the  mean 
time  a  levari  facias  was  issued  to  No.  69  December  Term  1866, 
upon  which  the  property  was  sold  on  the  2d  of  December  1866, 
to  F.  H.  Oliphant,  the  plaintiff  below,  for  $13,601,  to  whom  the 
sheriff  acknowledged  a  deed  for  the  same  as  on  the  9th  of 
December  1866. 

On  the  21st  of  November  1851,  James  Paull  conveyed  his 
title  to  this  property  to  Martha  Gaddis,  wife  of  Harvey  Gaddis, 
and  Agnes  Townley,  wife  of  Thomas  P.  Townley,  all  of  the  state 
of  Ohio. 

On  the  23d  day  of  February  1852,  Townley  and  wife  and 
Gaddis  and  wife  brought  an  action  of  ejectment  in  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Pennsyl- 
vania, against  the  Fayette  Manufacturing  Company  and  John 
Rutherford,  for  the  property  in  dispute.  On  the  15th  of  Novem- 
ber 1853,  the  case  was  tried  in  the  Circuit  Court,  and  verdict 
rendered  for  the  plaintiffs,  '^with  six  cents  damages  and  six 
cents  costs,  and  the  court  postpone  judgment  in  this  cause  to  the 
Ist  of  January  next,  in  order  to  give  time  to  the  defendants  to 
file  a  bill  in  equity.     January  2d  1854,  judgment." 

Under  this  judgment  the  plaintiffs  went  into  possession,  and  by 
their  deed  dated  the  8d  of  May  1854,  sold  and  conveyed  the 
property  to  Anthony  Hill,  the  present  defendant. 

Hill  being  in  possession  under  title  derived  from  the  Fayette 
Manufacturing  Company,  through  the  deeds  from  Eldred  and 
Jones,  was  turned  out  under  the  judgment  of  Gaddis  and  Town- 
ley  V.  The  Fayette  Manufacturing  Company,  in  the  Circuit  Court 
of  the  United  States,  and  was  compelled  to  buy  their  title,  which 
he  did  on  the  29th  of  May  1854,  for  $14,000,  under  which  he 
now  held. 

F.  H.  Oliphant  having  bought  the  property  at  the  sale,  on  the 
mortgage  executed  by  Hersey  to  Turbett,  and  obtained  the 
sheriff's  deed  therefor,  brought  the  present  suit  to  recover  the 
possession  of  the  property  from  Hill. 

A  main  inquiry  in  the  cause  was,  what  estate  E.  P.  Oliphant 
acquired  by  the  sheriff's  sale  of  October  1847.  By  the  plaintiff 
it  was  alleged  that  it  was  a  legal  and  perfect  title,  and  bv  the 
defendant,  that  his  title  was  an  equitable  one,  the  legal  title  re« 
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toaining  in  Mr.  Veech  to  secure  the  performance  of  certain 
engagements  made  by  Blocher  k  Co.,  which,  it  was  averred,  were 
never  perfected.  That  the  equity  of  Blocher  &  Co.  under  their 
agreement,  had  been  extinguished  by  the  actions  of  ejectment 
above  mentioned,  viz.,  No.  184  of  December  Term  1843,  and 
No.  92  of  March  Term  1847 ;  and  that,  as  the  plaintiff  held 
under  them,  he  had  no  title. 

The  defendant  therefore  requested  the  court  to  charge  the  jury : 
1.  That  the  sale  under  the  proceedings  in  the  mortgage  of  Hersey 
to  Turbett,  conveyed  to  the  plaintiff  only  the  title  which  was  in 
Hersey  at  the  date  of  the  mortgage ;  and  no  matter  of  defence  set 
up  on  the  trial  of  the  scire  facias  can  enlarge  or  improve  it ;  and 
that  the  plaintiff  has  the  title  of  Hersey — no  worse,  no  better. 

2.  That  James  Veech  took  the  title  in  trust  for  those  who  paid 
the  money,  that  is,  the  plaintiffs  in  the  execution  ;  and  no  decla- 
rations at  the  time  or  afterwards  could  constitute  him  a  trustee 
for  Blocher,  Shoemaker  &  Taylor,  who  paid  no  money.  They 
stood  in  the  relation  of  purchasers  from  him  as  the  trustee  of 
the  judgment-creditors,  and  until  the  delivery  of  the  deeds  they 
could  have  only  an  equitable  title. 

3.  That  the  sale  to  E.  P.  Oliphant  under  the  judgment  of  N* 
Ewing  V.  Blocher  et  a?.,  conveyed  to  him  only  the  equitable  title 
of  defendants,  subject  to  the  legal  title  of  Veech,  then  vested  in 
Paull. 

4.  That  the  judgment  in  No.  92  March  Term  1847,  Blocher, 
Shoemaker  k  Taylor  v.  Paull  k  Gillis,  in  connection  with  the 
judgment  No,  134  December  Term  1843,  Veech  v.  Blocher  et  aLy 
is  conclusive  of  the  title  against  the  plaintiffs  in  that  suit,  and 
consequently  acainst  the  plaintiff  in  this  suit,  who  claims  under 
them,  and  stands  in  their  shoes,  and  the  verdict  must  be  for  de* 
fendant. 

5.  That  the  judgment  in  No.  92  March  Term  1849,  and  the 
judgment  No.  19  May  Term  1852,  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of.  Pennsylvania,  Gaddis 
and  wife  and  Townley  and  wife  v.  The  Fayette  County  Manufac- 
turing Company  and  Rutherford,  are  conclusive  of  the  title,  and 
the  plaintiff  is  barred  thereby. 

6.  That  the  judgment  of  E.  P.  Oliphant  v.  Paull  k  Gillis,  No. 
100  December  Term  1847,  is  in  no  way  connected  with  the  judg- 
ment  No.  134  December  Term  1848,  Veech  v.  Blocher  et  a?.,  the 
defendants  in  that  case  having  previously  brought  a  suit  in  pur- 
suance of  the  Act  of  1846,  No.  92  March  Term  1847.  This 
judgment  of  E.  P.  Oliphant  v.  Paull  k  Gillis  is,  therefore,  only 
persuasive  evidence  of  title. 

The  court  below  (Gilmore,  P.  J.)  submitted  to  the  jury  two 
questions  of  fact,  viz. : — 
.  "  Were  the  deeds  delivered  by  Veech  to  Blocher  k  Co.,  or, 

6  Wr.— 24 
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if  not,  did  Blocher  k  Co.  comply  with  their  agreement  so  f ar  a9 
to  entitle  them  to  a  conveyance  or  delivery  of  the  deeds  previous 
to  the  purchase  of  Oliphant  at  the  sheriflF's  sale  in  October  1847  ? 
The  last  inquiry  involves  two  contested  matters— Was  Overholt 
to  sign  the  bond  with  Blocher,  Shoemaker  &  Taylor?  And 
again :  Was  the  Bowie  claim  to  be  secured  ?"  Adding :  **  If  yon 
should  determine  either  that  there  was  a  delivery  of  the  deedei 
to  Blocher  &  Co.  by  Mr.  Veech,  or  that  they  had  performed  all 
that  entitled  them  to  a  transfer,  it  will  be  sufficient  to  enable  the 
plaintiff  to  recover,  and  your  verdict  will  be  for  him.  If,  how* 
ever,  you  should  find  that  the  deeds  were  not  delivered,  and  that 
the  terms  upon  which  it  was  agreed  the  transfer  should  be  made 
were  not  complied  with,  the  pkintiff  will  not  be  entitled  to  your 
verdict. 

"  But  if  you  should  find  for  the  plaintiff,  upon  either  of  the 
grounds  indicated,  still  the  right  of  the  plaintiff  to  recover  will 
depend  upon  the  effect  which  the  several  ejectments  prosecute^ 
between  the  parties  will  have  upon  his  title.  If  we  should  affirm, 
as  we  are  requested  to  do,  the  4th,  5th,  and  6th  propositions  of 
the  defendant,  it  will  be  a  bar  to  the  plaintiff's  recovery ;  but  we 
have  reserved  our  opinion  upon  these  points,  and  if,  upon  con- 
sideration, we  should  adjudge  the  same  for  the  defendant  (an<l 
your  verdict  should  now  be  for  the  plaintiff),  we  will  enter  judg-? 
ment  for  the  defendant,  notwithstanding  your  verdict." 

The  court  then  affirmed  the  first  point  of  defendant ;  answered 
the  second  point  by  saying :  "  Whenever  Blocher  &  Co.  complied 
with  these  engagements  in  securing  to  pay  the  creditors  of  Foster^ 
by  this  act  Veech  would  become  their  trustee,  and  might  be  iu 
fact  the  trustee  for  both."  The  third  point  was  left  to  depend 
on  how  the  jury  found  the  question  of  fact  submitted  in  the 
general  charge. 

The  fourth,  fifth,  and  sixth  points  were  reserved,  as  above 
stated.     The  jury  rendered  their  verdict  for  the  plaintiff. 

The  points  reserved  were  disposed  of  by  the  following  opinion  { 
After  stating  the  points,  the  learned  judge  continued : — 
^'  This  last  proposition  merely  denies  the  effect  which  is  claimed 
by  the  plaintiff  for  the  verdict  and  judgment :  E.  P.  Oliphant  », 
PauU  &  Gillis,  No.  100  December  Term  1847.  But  the  fourth 
and  fifth  propositions,  if  affirmed,  would  form  a  complete  bar  t# 
the  plaintiff's  right  of  recovery.  It  is  claimed  that  these  thre^ 
judgments  in  ejectment  (one  of  which  is  in  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of  Pennsylvania), 
separately  or  combined,  destroyed  the  plaintiff's  title,  both  under 
the  4th  section  of  the  Act  of  the  13th  of  April  1807,  and  under 
the  1st  section  of  the  Act  of  the  21st  of  April  1846.  The  judg- 
ment JtTo.  134  December  Term  1843,  Veech  v.  Blocher  &  Co., 
was  a  conditional  judgment,  and  was  confessed  on  the  26th  of 
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June  1844,  against  all  the  defendants  except  Thomas  R.  David- 
son, who  disclaimed  title.  The  judgment  also  contained  the  fol- 
lowing entry  :  *  For  conditions  see  paper  filed.'  This  paper  was 
not  filed ;  but  a  writing  was  introduced  on  the  trial  which  was 
received  by  the  court  as  the  paper  intended  to  be  filed,  and  which 
is  now  made  a  part  of  the  record.  Inasmuch  as  this  paper  gives 
no  certain  information  of  the  terms  of  the  condition  to  be  com- 
plied with  by  the  defendants,  we  are  of  opinion  that  this  verdict 
and  judgment  has  no  operation  under  the  Act  of  1846 ;  and  so 
we  understand  it  to  be  decided  in  Harmer  v.  Holton,  1  Casey 
249.  There  is  also  this  other  objection,  that  the  plaintiff  here 
became  the  purchaser  prior  to  the  time  when  this  judgment  in 
ejectment  is  endeavoured  to  be  perfected :  6  Wharton  840.  This, 
then,  disposes  of  the  efiect  of  this  judgment  under  the  Act  of 
1846. 

**  Now  as  to  the  verdict  and  judgment  of  Blocher  &  Co.  v.  Paull 
&  Gillis,  No.  92  March  Term  1847.  This  action  of  ejectment 
was  commenced  on  the  22d  of  January  1847 ;  was  tried  Septem- 
ber 30th  1847 ;  and  verdict  for  the  plaintiffs,  subject  to  the  pay- 
ment and  upon  condition  that  the  plaintiffs  pay  to  the  defendants 
the  sum  of  $8600,  with  interest  and  costs,  within  thirty-six 
months.  After  the  expiration  of  this  time,  to  wit,  on  the  4th 
of  October  1850,  leave  was  given  to  the  defendants  to  withdraw 
their  deed  filed,  and  judgment  was  entered  for  the  defendants. 
This  action  of  ejectment  was  no  doubt  commenced  with  a  view 
of  destroying  the  effect  of  the  action  of  ejectment  No.  184 
December  Term  1843,  as  allowed  by  the  provisions  of  the  Act 
of  21st  of  April  1846.  But  the  condition  of  the  said  judgment 
not  having  been  complied  with,  it  is  claimed  that  it  is  effectual 
also  under  the  provisions  of  the  Act  of  1846,  to  give  the  abso- 
lute title  to  the  defendant.  Waiving  the  point  whether  the  par- 
ties stood  to  each  other  in  a  relation  which  would  allow  the  opera- 
tion of  this  act  in  the  rescission  of  contracts,  we  are  of  opinion 
that  the  action  of  ejectment  commenced  by  E.  P.  Oliphant  v. 
Paull  &  Gillis,  No.  100  December  Term  1847,  he  having  become 
the  owner  of  the  Blocher  title  on  the  9th  of  October  1847,  would 
wholly  destroy  the  effect  of  this  judgment.  No.  92  March  Term 
1847.  It  appears  from  the  record,  that,  in  February  1849,  he 
had  a  verdict  and  judgment  in  his  favour  asainst  Paull  &  Gillis. 
At  this  time  the  thirty-six  months  allowed  to  Blocher  &  Co.  to 
pay  Paull  k  Gillis  had  not  expired.  Yet  before  the  expiration 
of  the  time,  the  purchaser  of  the  title  of  Blocher  &  Co.  obtains 
a  judgment  absolute  against  Paull  &  Gillis,  the  effect  of  which, 
in  our  opinion,  is  destructive  of  the  terms  of  the  conditional 
judgment.  The  judgment  which  was  entered  on  the  4th  of 
October  1850,  for  the  defendants,  on  the  judgment  of  5Jocher 
&  Co.  V.  Paull  &  Gillis,  No.  92  of  March  Term  1847,  will  not 
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have  the  effect  of  destroying  the  legal  consequences  of  the  ver- 
dict and  judgment  in  No.  100  December  Term  1847. 

"  Then  as  to  the  operation  of  these  judgments  under  the  Act  of 
the  4th  of  April  1807.  There  were  no  two  verdicts  and  judg- 
ments against  the  plaintiff's  title.  In  No.  92  of  March  Term 
1847;  the  verdict  was  for  Blocher  &  Co.  In  No.  134  of  Decem- 
ber Term  1843,  there  was  no  verdict ;  it  was  merely  a  confession. 
As  to  the  judgment  No.  19  of  May  Term  1852,  in  the  Circuit 
Court  of  the  United  States,  there  was  a  judgment  for  parties 
claiming  under  the  title  of  Paull.  This  would  be  but  one  verdict 
and  judgment,  and  if  it  had  another  verdict  and  judgment  to 
support  it,  it  might  be  said  that  nothing  but  the  legal  title  was 
tried  in  that  court.  We  are  therefore  against  the  defendants  on 
all  the  points  reserved ;  and  direct  judgment  to  be  entered,  on 
payment  of  the  jury  fee,  for  the  plaintiff." 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ant, for  whom  the  following  errors  were  assigned : — 

1.  The  submitting  to  the  jury  as  a  question  of  fact,  whether 
the  deeds  had  been  delivered  by  Veech  to  Blocher  &  Co.,  when 
that  fact  had  been  conclusively  settled  by  the  cases  of  Veech  r. 
Blocher  and  Others,  No.  134  December  Term  1843,  and  of 
Blocher  &  Co.  v.  Paull  &  Gillis,  No.  92  March  Term  1844. 
•    2.  In  not  answering  defendant's  points. 

3.  In  refusing  to  charge  as  requested  in  defendant's  third, 
fourth,  fifth,  and  seventh  points ;  and 

4.  In  charging  that  "  the  judgment  No.  100  of  December  Term 
1847,  E.  P.  Oliphant  v.  Paull  &  Gillis,  wholly  destroyed  the  effect 
of  judgment  of  March  Term  1847,  No.  92,"  whereas  the  latter 
was  entered  for  defendant  in  October  1850. 

.    The  case  was  argued  in  this  court  by  N.  Ewing  and  Z).  Kane^ 
for  plaintiffs  in  error,  and  by  A.  Patteraon,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  22d  1862,  by 
LowRiE,  C.  J. — It  requires  an  unusual  share  of  equanimity  to 
^e  able  to  regard  with  contentment  the  immense  amount  of  liti- 
gation that  has  grown  out  of  the  transaction  on  which  this  suit  is 
founded.  An  approximate  conception  of  its  magnitude  may  be 
formed  from  the  records  given  in  evidence  in  this  case,  in  con- 
nection with  the  facts  appearing  in  several  reported  cases:  2 
Harris  342 ;  12  Id.  28 ;  8  Casey  418.  It  is  not  at  all  creditable 
to  the  parties  concerned. 

When  Mr.  Veech  bought  the  land  in  controversy,  he  di4  it  as 
agent  of  the  creditors  of  Foster,  in  order  to  secure  their  claims. 
He  therefore  held  the  title  in  trust  for  them.  Herein  he  was 
trustee  in  the  strict  sense  of  the  term.  The  agreement  to  let 
Blocher,  Shoemaker  &  Taylor  have  the  title,  on  their  securing 
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these  creditors,  if  we  regard  it  as  valid  in  equity,  did  make  him 
also  trustee  for  Blocher,  Shoemaker  &  Taylor ;  but  this  was  only 
by  construction,  in  order  to  allow  a  remedy  in  equity  so  as  to 
get  the  legal  title,  and  not  at  all  in  the  strict  sense  oi  the  term. 
The  purchase  was  with  the  money  of  the  creditors,  with  an  agree- 
ment to  sell  to  Blocher,  Shoemaker  &  Taylor,  not  for  the  amount 
of  Veech's  bid,  but  for  the  amount  of  the  claims  of  his  clients ; 
and  Veech  did  not  thereby  become  the  trustee  of  Blocher,  Shoe- 
maker &  Taylor  in  any  other  sense  than  as  vendors  by  articles 
of  agreement  are  usually  called  trustees,  for  their  vendees,  of  the 
legal  title.  This  relation  was  somewhat  loosely  expressed  by 
Mr,  Justice  Bell,  2  Harris  342 ;  but  it  is  very  accurately  ex- 
pressed by  Lewis,  C.  J.,  in  3  Casey  425.  The  strict  relation  of 
Mr.  Veech  to  Blocher,  Shoemaker  &  Taylor  is  that  of  vendor, 
and  we  must  follow  the  history  of  that  relation. 

Veech  held  the  legal  title,  and  Blocher,  Shoemaker  &  Taylor 
held  the  equitable  title,  as  vendor  and  vendees.  The  legal  title 
passed  from  Veech  to  Paull,  who  conveyed  to  Gaddis  and  Townley, 
who  on  the  8d  May  1854  conveyed  to  Hill,  the  defendant  below. 

The  equitable  title  passed  by  sheriflf's  sale  from  Blocher,  Shoe- 
maker &  Taylor  to  E.  P.  Oliphant,  who  conveyed  to  Turbett,  who 
conveyed  to  Hersey,  who  conveyed  to  the  Fayette  Manufactur- 
ing Company,  whose  title  passed  by  sheriflF's  sale  to  Eldred,  who 
conveyed  to  Jones,  who  conveyed,  28th  January  1864,  to  Hill, 
the  defendant  below. 

Thus  Hill  shows  a  regular  chain  of  title  to  both  the  legal  and 
the  equitable  estates.  But  when  Hersey  bought  from  Turbett, 
22d  January  1851,  he  gave  Turbett  a  mortgage  on  the  property 
to  secure  $10,000,  and  to  October  Term  1854  suit  was  brought 
on  this  mortgage  and  judgment  obtained,  and  his  title  was  sold 
by  the  sheriff,  and  conveyed  to  F.  H.  Oliphant,  December  8th 
1856.  That  judgment  was  afterwards  reversed,  because  it  ought 
not  to  have  been  entered  until  after  the  amount  due  on  the  legal 
title  had  been  paid :  3  Casey  418 ;  but  that  reversal  did  not  affect 
the  sale  of  the  land ;  and  therefore  the  sale  cut  off  the  equitable 
title  held  by  Hill,  and  passed  it  to  F.  H.  Oliphant,  subject,  how- 
ever, to  the  legal  title  acquired  by  Hill  after  his  mortgage  was 
ffiven ;  if,  in  fact,  that  equitable  title  had  then  any  valid  existence. 
Of  this  we  must  now  inquire. 

In  1847  Paull  was  in  possession  under  his  title  from  Veech, 
and  Blocher,  Shoemaker  &  Taylor  brought  an  action  of  eject- 
ment (No.  92,  March  Term  1847)  to  recover  the  possession,  and 
on  the  30th  of  September  1847  recovered  a  verdict,  subject  to 
the  payment  of,  and  on  condition  that  they  should  pay  to  Paull 
the  sum  of  $8500,  with  interest  from  that  date  and  costs,  within 
three  years,  and  that  if  not  paid,  judgment  should  be  entered  in 
favour  of  Paull.     This  condition  was  hot  performed,  and  on  the 
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4th  October  1850  judgment  was  entered  in  favour  of  Paull.  Did 
this  annul  the  equitable  title  ?     We  think  it  did. 

We  know  that  Chief  Justice  Gibson  has  said  that  the  Act  of 
21st  of  April  1846  applies  only  to  the  case  of  ejectment  by  a 
vendor  and  a  verdict  in  his  favour,  with  time  to  vendee  to  re- 
deem :  6  Barr  S90.  And,  as  the  words  of  the  wise  are  very 
naturally  taken  on  trust  when  duty  does  not  require  us  to  test 
them,  we  find  his  saying  several  times  quoted,  without  question : 
8  Casey  428,  468 ;  7  Id.  435.  But  in  no  instance  where  this  has 
been  said,  was  it  a  point  before  the  court.  Always  it  is  a  mere 
opinion  by  the  way.  And  the  very  reason  that  is  given  for  it 
shows  its  erroneousness — "  for  in  no  other  (case)  can  time  be  of 
the  essence  of  the  finding."  This  shows  that  the  learned  chief 
justice  had  not  thought  of  the  case  of  a  vendor  in  possession  and 
refusing  to  perform,  where  the  verdict  would  regularly  be  against 
him,  with  condition  that  the  vendee  shall  perform  in  a  time 
named.  There  time  is  manifestly  of  the  essence  of  the  finding. 
And  the  reason  is  good  for  nothing  in  the  face  x)f  the  fact  that 
here  we  have  a  verdict,  in  an  action  by  the  vendee,  in  which  time 
is  an  essential  element.  And  in  the  latter  part  of  the  act,  the 
case  of  ejectment  by  vendee  against  vendor,  and  a  verdict  allow- 
ing time,  is  provided  for.  The  thought  intended  to  be  expressed 
is  rather  that  the  vendee  alone  needs  a  verdict  on  time,  than  that 
he  alone  can  be  defendant  in  such  a  case.  He  may  have  it  as 
plaintifi":  8  Casey  802;  1  Id.  361. 

The  Act  of  1846  rescinds  the  contract  on  the  failure  of  the 
vendee  to  perform  the  conditions  of  the  verdict  and  judgment,  or 
confessed  judgment,  and  makes  the  judgment  conclusive  between 
the  parties,  in  all  actions  of  ejectment  to  enforce  the  payment  of 
the  purchase-money,  wherein  time  becomes  of  essence  in  the  find- 
ing r  that  is,  whenever  the  jury  have  set  the  proper  time  for  per- 
formance as  part  of  their  verdict.  Now  payment  of  purchase- 
money  is  the  usual  form  of  specific  performance  by  the  vendee ; 
but  it  is  far  from  being  the  only  form ;  for  his  contract  may 
require  payment  in  goods,  or  stocks,  or  houses^  and  surely  the 
law  was  intended  for  such  cases  also ;  and  therefore  we  feel  that 
we  ought  to  read  "specific  performance,"  instead  of  "payment 
of  purchase-money,"  if  we  would  not  stick  in  the  bark  of  the 
statute.  This  is  necessary  also  for  the  sake  of  equality ;  for  we 
cannot  suppose  that  the  legislature  intended  that  the  judgment 
in  the  same  controversy  should  be  conclusive  if  one  party  be  the 
plaintiff,  and  not  so  if  the  other  be. 

See  how  it  would  work.  It  is  admitted  that  if  the  vendor  be 
plaintiff,  he  is  concluded  by  the  judgment,  and  must  convey  ac- 
cording to  the  terms  of  the  verdict,  and  the  defendant  must  pay 
according  to  it.  But  suppose  the  vendor  has  retained  or  resumed 
the  possession  of  the  landj  then  the  vendee  will  be  plaintifi",  and 
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the  verdict  will  be  in  his  favour  on  condition  that  he  pay  in  a 
given  time.  If  we  assume  that  this  is  not  conclusive,  the  case 
will  stand  thus :  the  vendor's  hands  are  effectually  tied  until  the 
time  is  out,  and  then  the  vendee  may  say  that  he  will  not  per- 
form, because  the  judgment  is  not  conclusive.  This  would  be  to 
make  the  whole  proceeding  absurd.  It  would  be  declaring  the 
judgment  effectual  if  the  plaintiff  chose  to  accept  it,  and  if  not, 
it  was  no  judgment  at  all  for  the  matter  contested,  but  only  for 
the  costs. 

Moreover,  when  the  vendee  sues  in  ejectment  on  a  mere  agree- 
ment to  sell,  and  a  preliminary  tender  is  not  required  by  law, 
the  case  is  almost  sure  to  become  an  action  "  to  enforce  the  pay- 
ment of  purchase-money  ;**  the  defendant,  the  vendor,  becoming 
the  real  actor  in  demanding  payment  as  a  condition  precedent 
to  the  delivery  of  the  possession,  and  then  the  plaintiff  is  put 
mnder  proper  conditions,  and  the  time  fixed  for  payment  by  the 
jury  **  becomes  of  essence  in  their  finding."  When  Chief  Jus- 
tice Gibson  said  that  the  Act  of  1846  applied  only  where  the 
vendor  sues,  he  was  showing  that  it  did  not  apply  in  an  action 
of  ejectment  on  a  constructive  mortgage ;  and  what  he  meant  to 
say,  therefore,  was  that  it  applied  only  between  vendor  and  ven- 
dee, and  not  between  mortgagor  and  mortgagee :  Brown  v.  Nickle, 
6  Barr  390.  His  remark  was  more  special  than  he  intended. 
Stated  generally,  as  we  have  suggested,  its  logical  fitness  is  mani- 
fest. 

But  the  case  of  the  defendant  below  is  still  further  fortified. 
Veech  brought  ejectment  against  his  vendees,  Blocher,  Shoe- 
maker and  Taylor,  to  enforce  the  contract,  and  in  June  1844, 
they  confessed  judgment  in  his  favour,  to  be  released  on  pay- 
ment within  a  year.  If  the  entry  of  this  confession  on  the  record 
had  been  perfect  it  would  have  operated,  on  non-performance,  as 
a  complete  bar  to  the  equity,  as  an  agreement  or  confession  of 
record,  independent  of  any  statute,  as  was  decided  in  Gable  v. 
Hain,  1  Penn.  Rep.  264.  But  it  was  so  defectively  entered  that 
it  could  have  no  such  force  as  a  record. 

Still  it  was  a  judgment  in  favour  of  the^ vendor,  and  on  hob, 
foe.  possession  was  delivered  to  him  under  it ;  and  since  then,  on 
the  4th  of  September  1861,  pursuant  to  our  suggestion,  3  Casey 
427,  the  defect  of  the  record  has  been  amended  so  as  to  show 
the  time  fixed  for  payment.  And  this  brings  us  to  another  part 
of  the  Act  of  1846,  which  provides  that  in  case  of  all  such  con- 
ditional judgments  entered  since  5th  of  May  1841,  the  defendant 
shall  have  two  years  to  commence  an  action  to  enforce  his  con- 
tract, and  that  the  conditional  verdict  and  judgment  entered  in 
such  action  shall  be  conclusive  on  the  parties. 

The  court  below  was  requested  to  say  that  this  judgment,  in 
connection  with  the  first,  and  with  the  Act  of  1846,  was  a  con- 
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elusive  bar  to  the  equitable  title  on  which  the  plaintiff  relies. 
This  question  was  reserved,  and  afterwards  decided  in  favour  of 
the  plaintiff.  We  think  it  ought  to  have  been  decided  in  favour 
of  the  defendant.  The  two  judgments  together  are  a  valid  bar 
under  the  last  part  of  the  Act  of  1846 ;  and  the  second  alone  is 
a  valid  bar  under  the  first  part  of  the  act.  We  need  not  say 
that  the  first  judgment  had  any  effect  upon  the  title.  Perhaps 
it  was  too  defective  for  this.  But  still  it  was  a  facty  a  judgment 
confessed  with  condition,  of  which  time  was  an  essential  element. 
And  for  this  fact,  the  law  provides  that  there  shall  be  a  further 
action,  which  shall  conclusively  decide  the  rights  of  the  parties. 
That  action  was  brought  and  decided,  and  it  is  a  conclusive  bar 
to  the  claim  set  up  here. 

But  besides  arguing  against  these  views,  the  plaintiff  seeks  to 
evade  them  by  oral  testimony  that  there  was  an  actual  delivery 
of  the  deed  by  Veech  to  Blocher,  Shoemaker  &  Taylor  in  1842, 
though  Mr.  Veech  testifies  that  he  did  not  deliver  it.  The  court 
left  this  fact  to  the  jury,  and  they  found  the  delivery ;  and  the 
defendant  assigns  for  error,  that  the  question  was  improperly 
left  to  the  jury.     We  think  it  was. 

It  is  very  strange  that  such  a  question  should  be  raised  after 
nearly  twenty  years'  delay,  and  after  so  much  litigation.  Veech 
brought  an  action  of  ejectment  in  1843  to  enforce  specific  per- 
formance of  the  parol  contract ;  and  this  involves  the  allegation 
that  the  contract  had  not  been  executed  by  the  delivery  of  the 
deed.  And  the  vendees  ccHifessed  a  judgment,  which  involves 
an  admission  of  the  same  allegation,  and  they  also  specially 
stipulate  that,  on  payment,  ''  the  deeds  now  made  shall  be  given 
up,**  which  certainly  means  that  then,  June  1844,  they  had  not 
been  delivered.  And  in  1847  the  vendees  sued  and  got  a  condi- 
tional judgment  for  specific  performance,  and  this  involves  the 
same  allegation  on  their  part,  and  a  judgment  that  it  was  true. 
There  are,  therefore,  two  judgments  between  the  parties,  founded 
upon  and  establishing  the  fact  that  the  deed  was  not  delivered, 
and  the  plaintiff,  claiming  under  them,  is  estopped  from  denying 
it.  And  this  second  judgment  conclusively  shows  what  was  then 
due,  and  certainly  we  are  not  to  have  another  action  of  eject- 
ment, to  try  whether  that  judgment  has  been  satisfied.  The 
judgment  proves  that  it  was  not  paid  in  October  1850,  and  there 
is  no  pretence  of  payment  since. 

But  here  appears  a  very  remarkable  proceeding,  which  is  set 
up  to  evade  the  bar  of  the  records  already  recited.  Pending  the 
action  No.  92  March  Term  1847,  by  Blocher,  Shoemaker  and 
Taylor  to  enforce  the  specific  performance  of  their  purchase, 
their  title  was  sold  by  the  sheriff  on  a  judgment  of  Ewing  against 
them,  and  purchased  by  E.  P.  Oliphant.  He  got  his  deed  twenty- 
two  days  after  the  conditional  verdict  was  entered.     He  there- 
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fore  purchased  subject  to  the  pending  action,  and  chargeable  with 
all  its  efficient  operation  upon  the  title.  The  action  must  go  on, 
ind  did  go  on  to  its  termination,  without  suffering  any  diminu- 
tion of  its  efficacy  by  reason  of  his  intervention  as  purchaser. 
Having  purchased,  he  ought  to  have  intervened  to  assert  his 
rights  in  the  pending  action.  It  resulted  in  a  decision  that  bound 
bis  title,  by  declaring  that  it  should  be  complete  and  perfect,  if 
within  three  years  he  should  pay  to  PauU  the  sum  of  $8500  and 
interest,  and  that  if  he  did  not,  judgment  should  be  entered  in 
favour  of  Paull,  and  in  bar  of  the  equitable  title. 

He  did  not  intervene,  and  paid  no  attention  to  that  important 
proceeding ;  but,  in  November  1847,  shortly  after  the  verdict  in 
the  case  just  mentioned,  he  instituted  an  independent  action  of 
ejectment  against  Paull,  and  obtained  a  verdict  and  judgment  in 
February  1849.  This  is  very  strange,  and  quite  unaccountable. 
During  this  time  the  period  allowed  in  the  former  case  for  the 
payment  of  the  purchase-money  continued  to  run,  and  Oliphant 
still  paid  no  attention  to  that  judgment  or  final  decree  in  equity 
upon  his  rights.  The  period  of  redemption  of  the  equitable  title 
expired,  without  the  payment  required  by  the  decree ;  and  on 
the  4th  of  October  1850,  a  judgment  was  entered  in  favour  of 
Paull,  which,  by  the  very  terms  of  the  Act  of  1846,  was  con- 
clusive upon  the  parties,  and  of  course  upon  their  privies  in 
estate,  and  operated  as  a  rescission  of  the  contract  that  consti- 
tuted the  equitable  title. 

Now  what  effect  could  Oliphant's  judgment  in  February  1849 
have  upon  the  final  decree  upon  his  title  entered  in  October 
1850?  Manifestly  none  at  all.  Even  if  Oliphant  had  taken 
possession  by  execution  under  his  judgment,  it  would  not  have 
relieved  him  from  the  duty  of  payment  according  to  the  terms 
of  the  prior  judgment  or  decree  in  equity.  Possibly  his  judg- 
ment might  have  been  of  some  greater  value  to  him,  if  he  had 
intervened  in  the  other  case,  and  used  his  judgment  as  a  means 
of  preventing  the  final  judgment  or  decree  of  4th  October  1850, 
But  he  did  not  intervene  and  did  not  perform  the  decree  in  his 
favour,  and  the  alternative  decree  or  judgment  was  entered 
against  him.  It  is  the  last  decree  upon  the  title,  and  is  quite  a 
regular  proceeding,  and  sweeps  away  all  prior  and  less  efficient 
controversies  and  judgments,  and  especially  the  very  anomalous 
proceeding  of  Oliphant  against  Paull. 

While  Gaddis  and  Townley  were  the  owners  of  the  legal  title, 
in  1853,  they  recovered  a  verdict  and  judgment  in  ejectment 
against  the  then  owners  of  the  equitable  title  in  the  United  States 
Circuit  Court;  but  even  if  this  could  have  any  efficacy  under  our 
Act  of  1807,  it  could  not  displace  the  equitable  title,  because  in 
that  court  the  equitable  title  is  not  regarded  in  ejectment.     It 
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allows  where  the  legal  title  then  was,  but  decides  nothing  con- 
cerning the  equitable  title. 

In  wliat  we  have  now  said  we  have  very  carefully  expressed 
the  law  of  this  case ;  and  yet  we  do  not  feel  sure  that  we  hare 
arrived  at  the  exact  justice  of  the  case.  The  parties  must  have 
fallen  into  a  very  selfish  and  uncandid  disposition  towards  each 
other,  else  they  could  not  have  fallen  into  so  much  litigation. 
This  disposition  naturally  tends  to  complicate  the  truth  and  to 
hide  it  from  judicial  investigation,  and  thus  to  produce  an  untrue 
result.  We  could  have  been  much  more  sure  of  the  truth  in  this 
case,  if  the  parties  had  been  less  litigious  or  more  regular  in 
their  litigation.  Possibly  the  present  plaintiflF  has  very  innocently 
purchased  a  place  in  this  long-protracted  strife ;  if  so,  it  is  much 
to  be  regretted. 

Judgment  reversed,  and  iud^ent  on  the  reserved  points 

in  favour  of  the  defendant  below  with  costs,  and 

record  remitted. 


Hays  versus  Kennedy  et  al. 

27  SC  'SSB      Liahility  of  Common  Carriers. — "Unavoidable  Dangers  of  the  River 

Navigation"  construed. 

1.  A  firm  shipped  goods  upon  a  river  steamboat,  the  owners  of  which,  as 
oomraon  carriers,  contracted,  by  their  bill  of  lading,  to  deliver  at  the  place 
of  destination  safely  and  in  good  order,  "  the  unavoidable  dangers  of  the  river 
navigation  and  fire  excepted ;''  the  boat  was  run  into  and  sunk  and  the  goods 
lost,  without  fault  on  the  part  of  her  master  or  crew;  in  an  action  against  the 
owners  to  recover  the  value  of  the  goods,  it  was  held :  That  the  loss  wa9 
covered  by  the  exception  in  the  bill  of  lading,  and  that  the  plaintiffs  were  not 
entitled  to  recover. 

2.  '*  Unavoidable  accidents  or  dangers''  in  a  bill  of  lading,  mean  such 
accidents  as  are  unavoidable  by  the  carrier ;  but  in  order  to  avail  himself  of 
the  exception  to  his  liability  be  must  prove  the  existence  of  the  danger,  and 
also  show  by  clear  and  conclusive  testimony  that  there  was  no  default  on  hifl 
part 

3.  The  phrases  "Act  of  God;"  "Inevitable  accident;"  "Unavoidable 
dangers  of  the  river  navigation,"  Ac,,  discussed  and  distinguished. 

Error  to  the  District  Court  of  AUegJieny  county. 

This  was  an  action  on  the  case,  brought  January  14th  1860,  by 
Sheldon  B.  Hays  and  Charles  Hays,  partners  doing  business  as 
S.  B.  &  C.  Hays,  against  Thomas  Kennedy,  James  Campbell,  J." 
B.  Bell,  and  John  Lamont,  who  survived  Washington  Mason  and 
James  G.  Caldwell,  deceased,  late  owners  of  the  steamboat  "  Nat 
Holmes."  The  writ  was  served  only  on  Kennedy,  Lamont,  and 
Bell,  for  whom  an  appearance  was  entered. 

The  case  was  this : — The  plaintiffs  had  shipped  on  the  steam 
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boat  "Nat  Holmes,"  from  the  port  of  Wheeling,  Virginia,  for 
St.  Louis,  Missouri,  two  carriages,  which  the  defendants,  who 
were  common  carriers  and  owners  of  said  steamboat,  by  the  bill 
of  lading  contracted  to  deliver  safely  and  in  good  order,  "  the 
unavoidable  dangers  of  the  river  navigation  and  fire  excepted." 
While  descending  the  Ohio  river  (then  at  high  water),  near 
Aurora,  Indiana,  the  "  Nat  Holmes" — being  in  the  proper  place, 
having  given  the  usual  signals,  and  using  all  possible  means  to 
avoid  the  collision — was  run  into  by  the  steamboat  "  David  Gib- 
son," ascending  the  river,  was  immediately  sunk,  and  the 
carriages  in  question  thereby  lost.  From  the  evidence  in  the 
cause  and  admissions  of  the  parties,  it  appeared  that  there  was 
no  default  on  the  part  of  those  navigating  the  "  Nat  Holmes," 
but  there  was  negligence  on  the  part  of  those  navigating  the 
"  David  Gibson,"  which  led  to  the  Collision.  On  the  trial  of  the 
cause,  the  jury  found  for  the  plaintiffs  in  the  sum  of  ^89.15, 
subject  to  the  opinion  of  the  court  upon  the  question  of  law  re- 
served, to  wit :  "  Whether  under  the  said  recited  exception  in 
the  bill  of  lading,  and  upon  the  above-recited  facts,  the  plaintiffs 
are  entitled  to  recover  ?" 

On  hearing,  the  court  below  (Williams,  J.)  entered  judgment 
for  defendants  non  obstante  veredicto. 

The  case  was  thereupon  removed  into  this  court  by  the  plain- 
tifi&,  for  whom  it  was  alleged  that  the  court  below  erred  in  enter- 
ing judgment  for  the  defendants  on  the  question  of  law  reserved^ 
non  obstante  veredicto,  and  in  not  entering  judgment  for  the 
plaintiffs  upon  the  verdict. 

The  case  was  argued  here  by  Hamilton  ^  Acheeon  for  plain- 
tiffs in  error,  and  by  Thomas  lltaing  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  May  8th  1862,  by 
LoWRiB,  C.  J. — By  a  collision  between  two  steamboats  on  the 
Ohio  river  one  of  them  was  sunk,  without  any  carelessness  on  its 
part,  and  by  reason  of  carelessness  on  the  part  of  the  other ;  are 
the  owners  of  the  sunk  boat  liable,  as  carriers,  for  ^ods  lost  by 
the  accident,  under  a  bill  of  lading  that  contains  Uie  exception 
of  **the  unavoidable  dangers  of  the  river  navigation?" 

The  counsel  have  thought'  it  necessary  to  discuss  the  question, 
whether  or  not  this  exception  in  the  contract  in  any  degree  varies 
the  liability  of  the  carriers  from  what  it  would  be  at  common  law, 
or  without  the  exception ;  and  they  have  discussed  it  with  great 
ability  and  research.  With  their  assistance,  we  find  that  this 
question  has  been  very  often  considered,  and  that  it  cannot  yet 
be  regarded  as  finally  settled  either  way.  Courts,  judges,  and 
writers  on  law  have,  in  the  following  instances,  expressed  the 
opinion  that  the  exception  of  ^^  unavoidable  accidents"  is  exactly 
equivalent  iif>  the  exception  of  the  common  law,  '*  act  of  God  ov 
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of  the  public  enemies  :"  Story  on  Bail.  §  25 ;  Angell  on  Carriers', 
§  167;  1  Kent's  Com.  826;  1  Bell's  Com.  on  Scotch  Law  559; 
1  Conn.  487  ;  12  Id.  410 ;  4  Stew,  k  Porter  388  ;  8  Id.  135,  172; 
Rice  107;  6  Johns.  168;  10  Id.  1 ;  8  S.  &  R.  562;  8  Harris 
171 ;  2  Kellog  349 ;  2  Sm.  &  Mar.  572 ;  2  Speers  197  ;  5  Blackf. 
222;  2  Bailey  421;  1  McCord  360;  1  Nott  &  McC.  170;  4 
Strob.  168 ;  6  How.  U.  S.  881 ;  and  the  following  express  the 
contrary  opinion :  9  Watts  88 ;  12  Md.  9 ;  2  Zabriskie  372 ;  2 
Bailey  157;  27  Maine  133;  21  Wend.  190;  7  Yerger  340;  4 
Doug.  291 ;  3  Id.  389  (26  Eng.  C.  L.  358, 157) ;  1  T.  R.  27.  Mr. 
Wallace,  in  the  American  edition  of  Smith's  Leading  Cases,  vol. 
1,  p.  315,  takes  the  same  side,  in  a  very  careful  and  learned 
annotation  of  the  case  of  Coggs  v.  Bernard. 

A  careful  study  of  these  cases  exhibits  a  degree  of  confusion 
of  thought,  in  the  judicial  administration  of  this  class  of  cases, 
that  must,  while  it  lasts,  breed  much  discord  in  decisions.  Some 
treat  the  phrases,  inevitable  accident,  perils  of  the  sea,  naviga- 
tion, or  road,  as  entirely  equivalent  to  the  phrase,  act  of  God,  as 
used  by  lawyers  and  judges ;  and  others  treat  them  as  expressing 
different  ideas.  Again,  some  treat  them  as  identical  terms,  for 
the  purpose  of  making  inevitable  accident  mean  act  of  God,  in 
the  sense  of  a  sudden  and  violent  act  of  nature,  as  lightning, 
tempests,  &c.,  while  others  make  them  equivalent  for  the  purpose 
of  making  act  of  God  mean  any  accident  which  the  carrier  can- 
not, by  proper  care,  foresight,  and  skill,  avoid.  And  many  of 
them  overlook  entirely  the  common  custom  of  merchants,  which 
is  the  common  law  in  such  matters,  that  all  bills  of  lading,  and 
all  the  printed  forms  of  them,  contain  the  exception  against 
losses  by  inevitable  accident,  perils  or  dangers  of  the  sea  or  road, 
&c.  No  man  expects  any  other  form  unless  when  he  specially 
contracts  for  it ;  and  therefore  no  man  is  in  danger  of  being 
caught  up  by  the  technical  phrase,  act  of  God,  unless  when  he 
has  failed  to  sign  the  usual  bill  of  lading.  If  he  signs  the  bill  he 
is  held  according  to  the  usual  custom  of  commerce  ;  he  ought  to 
be  held  no  otherwise  when  he  fails  to  sign  it. 

Surely  all  this  ought  to  lead  us  to  suspect  that  there  has  been 
some  mistake  of  the  meaning  of  the  term  act  of  God,  since  it 
has  led  to  such  a  conflict  of  decisions  with  each  other,  and  espe- 
cially with  the  well-known  usages  of  commerce.  We  suppose 
there  never  was  a  time  when  bills  of  lading  did  not  contain  the 
exception  against  the  inevitable  dangers  of  the  sea  or  road, 
though  the  law  always  implied  it.  We  pick  up  the  evidence  of 
it  as  far  back  as  1629  and  1670,  Palmer  561,  3  Keble  73,  and 
doubt  not  that  it  may  be  much  more  remotely  traced. 

The  earliest  use  of  the  term  act  of  God,  that  we  can  find  in 
our  law  books  is  by  Sir  Edward  Coke,  1  Co.  97  b,  in  1581,  in 
Shelly's  Case,  speaking  of  the  death  of  a  man,  and  he  seems  to 
have  been  fond  of  it,  for  he  uses  it  often  afterwards :  5  Co.  87  a. 
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22  a,  1  Inst.  206  a,  also  meaning  death,  and  10  Co.  139  b,  ivhere 
it  is  applied  to  a  sadden  tempest  breaking  down  sea-walls,  and 
refers  to  the  statute  where  the  term  is  inevitable  dangers  or 
necessity,  without  any  fault  of  him  who  is  bound  to  repair.  More- 
over, Coke  used  the  phrase,  the  act  of  God  excuses,  as  equivalent 
to  impotentia  exctuat  legeniy  and  also  as  equivalent  to  an  accident 
which  is  "  so  inevitable  that,  by  no  providence  or  industry  of  him 
who  is  bound,  it  can  be  prevented,"  or,  as  in  Shelley's  Case, 
"which  no  industry  could  avoid  nor  policy  prevent."  Again, 
.he  uses  the  phrase  in  1601,  as  applicable  to  a  sudden  storm :  1 
Bulst.  280,  1  Roll.  Rep.  79 ;  and  certainly  that  is  one  of  the 
many  kinds  of  inevitable  accidents  that  may  be  so  described. 

The  phrase  act  of  God,  is  used  by  other  judges  in  1629,  1 
Jones  179,  Palmer  548,  as  applicable  to  the  death  of  a  horse, 
m  deciding  that  the  death  of  a  borrowed  horse  excuses  the  return 
of  him ;  and  again,  in  1718,  it  means  a  tempest :  1  Stra.  128. 
It  is  used  also  by  the  judges  in  Coggs  v.  Bernard :  Lord  Raym, 
909,  in  1704 ;  but  they  do  not  define  their  meaning  in  using  it, 
and  the  case  did  not  require  it,  and  thev  give  no  indication  that 
they  attached  to  it  any  other  than  what  had  been  its  usual  mean- 
ing. Holt,  C.  J.,  in  his  opinion,  refers  to  Morse  v.  Sluce,  as  the 
leading  case  on  the  subject:  3  Keb.  72,  112,  135;  1  Vent.  190, 
238 ;  1  Mod.  49,  in  1670 ;  and  there  the  court  say,  8  Keb.  114, 
that  the  carrier  is  "  not  liable  for  inevitable  accident,  when  it  is 
vis  cui  rensti  non  potest  ;**  and  Hale,  C.  J.,  1  Vent.  288,  classes 
pirates,  storms,  &c.,  as  damnum  fatale,  and  says  nothing  of  act 
of  God.  Holt  argued  the  case,  and  does  not  use  the  phrase,  but 
much  reference  is  made  to  the  Roman  law,  and  no  intimation  of 
its  differing  from  our  own. 

Many  other  instances  in  which  the  phrase  is  used  may  be  found 
in  Broom's  Legal  Maxims  171.  So  far  as  we  have  traced  it,  the 
maxim  actus  Dei  nemini  facit  ivjuriam  does  not  appear  to  be 
diflFerent  from  others,  such  as  lex  non  cogit  ad  impossibilia,  impo- 
tentia exiyusat  legem^  and  the  maxims  of  the  Roman  law,  impossi" 
bUium  nulla  ohligatio  estj  Dig.  50,  17,  185,  and  others  directly 
applicable  to  this  subject :  impium  est  casum  fortuitum  in  alicujus 
detrimentum  admitti,  Inst.  3,  3,  4 ;  propter  majorem  vim^  major" 
esve  casus  non  tenetur^  si  modo  non  ipsius  culpa  is  casus  intervenit^ 
Inst.  3,  14,  2 ;  quce  fortuitis  casihus  accidunt,  cum  prcevidere  non 
possintj  nullo  bonce  fidei  judicio  prcestantur.  Cod.  4,  24,  6. 
Dig.  50,  8,  2,  7. 

After  our  separation  from  England,  in  1785,  Lord  Mansfield, 
in  Forward  v.  Pittard,  1  T;  R.  27,  introduced  a  somewhat  difierent 
view ;  holding  that,  to  be  an  act  of  God,  it  must  be  such  a  one 
*'  as  could  not  happen  by  the  intervention  of  man,  as  storms, 
lightning,  and  tempests."  He  calls  this  a  liability  independent 
of  the  contract,  and  says  it  appears  in  all  the  cases  for  the  last 
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hundred  years ;  and  yet  we  confess  that  we  have  not  been  able  to 
discover  that  this  statement  has  even  a  general  accuracy.  And 
there  is  no  need  of  a  warranty  or  insurance  independent  of  the 
contracts,  for  it  is  expressed  in  them  in  the  words  safely  to  carry 
and  to  deliver  in  good  order,  which  are  to  be  found  in  aU  carriers* 
contracts,  when  they  are  written ;  and  which  are  therefore  im- 
plied, as  within  the  intention  of  the  parties  when  the  contract  is 
pot  written.  The  contract  of  insurance  in  these  words  is  quite 
absolute ;  but  it  is  not  reasonable  to  receive  it  so,  for  it  is  not  so 
intended;  and  the  difficulty  has  always  been  to  define  the  excep-^ 
tions  to  it. 

The  usual  exception  in  the  contracts  is  against  the  perils  of 
the  sea,  or  road  or  river,  or  unavoidable  accidents  and  such  like, 
^nd  lawyers  have  changed  these  into  the  general  term,  act  of 
God ;  but  they  have  not  altered  thereby  the  terms  of  the  con- 
tract. Act  of  God  no  more  excludes  human  agency,  than  such 
terms  as  Deo  volente^  Deojuvante,  ex  visitatione  Dei;  rrovidential 
dispensation,  or  the  Roman  terms,  fataliter^  divinituiy  casus  for- 
tuituSf  damnum  fatale,  all  of  which  originally  referred  to  the 
intervention  of  the  gods,  in  the  sense  that  the  appropriate  human 
agency  was  powerless.  It  is  only  by  an  arbitrary  definition  of 
the  term  that  we  depart  from  the  meaning  of  the  contract,  and 
fall  into  difficulties  in  administering  rights  under  it. 

Unquestionably  there  is  a  warranty  or  insurance  in  the  con- 
trapt,  for  it  is  to  carry  and  deliver  safely,  and  this  involves  a 
warranty  of  exact  diligence  in  the  duty,  and  of  the  sufficiency 
of  all  the  means  of  carriage,  and  all  this  is  usually  written  out  in 
all  formally  drawn  charter-parties,  and  the  Romans  expressed 
the  idea  by  the  word  prcestare.  And  it  is  impossible  to  exclude 
the  intervention  of  man  from  those  accidents  which  are  called 
acts  of  God.  When  rights  depend  on  the  life  of  a  man,  they  are 
determined  by  his  death,  if  it  be  not  caused  by  him  who  owed 
the  duty ;  and  this  death  is  called  the  act  of  God,  whether  it 
proceeds  from  nature,  accident,  carelessness,  or  suicide. 

There  is  the  intervention  of  man  in  a  loss  by  tempest,  for  he 
chooses  the  route  that  brings  the  vessel  where  the  tempest  rages, 
he  made  the  masts  and  sails  and  sets  the.  sails  that  break  away 
in  the  storm,  or  drive  the  vessel  under ;  he  made  the  ship  that  is 
too  weak  or  too  small  to  live  in  such  a  tempest.  It  is  by  the 
intervention  of  man  that  vessels  bound  to  and  from  England  keep 
so  far  north  as  to  fall  in  with  icebergs  and  sometimes  be  destroyed 
by  them.  There  is  human  intervention  when  a  vessel  is  driven 
by  a  storm  against  a  wharf,  or  pier,  or  bridge,  constructed  by 
men.  If  a  storm  drives  a  vessel  from  her  mooring,  by  dragging 
her  anchor  or  parting  her  cable,  it  is  because  the  human  means 
of  holding  her  are  insufficient.  If  a  death  happen  by  an  inevita- 
ble accident  in  the  working  of  mines  or  other  excavations,  or  in 
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eondacting  steamworks,  or  bj  the  fall  of  a  house  or  of  some 
fragment  of  it,  there  is  human  intervention,  and  yet  it  may  very 
properly  be  reported  as  a  death  ez  viiitatione  Dei.  It  is  impossi- 
ble, therefore,  to  define  inevitable  accidents  by  excluding  the 
element  of  the  intervention  of  man ;  for  this  element  itself  needa 
definition.  In  all  the  instances  we  have  given,  the  accident  may 
be  legally  inevitable,  even  though  there  be  the  intervention  of 
man  having  some  influence  in  it. 

No  man  warrants,  or  is  ever  expected  to  warrant,  that  the 
route  he  takes  is  the  very  best,  or  that  his  crew  are  perfect,  or 
that  his  vessel  is  perfectly  secure ;  he  does  his  duty  in  all  these 
particulars,  if  he  can  bear  the  test  of  the  ordinary  or  customary 
standards.  If  a  man  ships  his  goods  on  a  raft  or  flat  or  oyster- 
boat,  he  does  not  expect  his  warranty  to  make  them  as  secure  as 
they  would  be  in  a  first-rate  East  Indiaman,  or  the  best  Liver- 
pool packet. 

In  the  narrow  sense  that  has  recently  been  attributed  to  the 
terms  act  of  God  and  inevitable  accident,  it  is  no  excuse  that  a 
vessel  strikes  upon  an  unknown  snag  or  bar  or  rock  in  the  ordi* 
nary  route  of  travel,  for  here  is  no  violent  act  of  nature ;  and 
yet  this  has  often  been  held  a  valid  excuse :  2  Brev.  178 ;  1  Rice 
107 ;  4  Yerg.  48 ;  5  Id.  72 ;  2  Bailey  421 ;  1  Conn.  487 ;  3  Stew. 
k  Porter  135 ;  4  Id.  482 ;  though  there  are  contrary  decisions, 
misled  by  the  distinction  which  we  have  been  discussing.  No- 
body expects  a  carrier  to  warrant-  against  such  accidents ;  this  is 
the  business  of  insurers.  Nobody  doubts  this  meaning  of  perils 
of  the  sea,  and  inevitable  accidents,  in  insurance  contracts.  Why 
should  it  be  different  in  carriers'  contracts  ? 

We  can  never  administer  rights  of  contract  justly  by  arbitrarily 
infusing  into  them  terms  which  are  never  intended  by  the  parties, 
which  are  not  sanctioned  by  the  actual  customs  of  the  people, 
and  which  are  not  involved  in  the  very  nature  of  the  relation 
created  by  the  contract. 

It  is  by  a  proper  administration  of  the  remedy  that  we  secure 
the  rights  intended  to  be  contracted  for ;  and  the  main  principle 
of  the  remedy  is  that,  from  the  very  nature  of  the  relation,  the 
burden  of  proof  of  a  loss  by  inevitable  accident  is  thrown  upon 
the  carrier.  He  must  prove  not  only  an  accident  which  the  law 
admits  as  inevitable  in  its  character,  but  also  that  he  was  guilty 
of  no  fault  in  falling  into  the  danger,  or  in  his  efforts  to  extricate 
himself  from  it. 

Pertinent  to  this  subject  we  have  some  very  wise  remarks  of 
Sir  William  Scott,  in  the  ease  of  The  Generous,  2  Dods.  323, 
Broom's  Maxims  181,  which  we  may  be  allowed  to  quote :  '^  The 
law  itself  and  the  administration  of  it  must  yield  to  uiat  to  which 
everything  else  most  bend — necessity ;  the  law  in  its  most  posi- 
(iye  and  peremptory  injunctionB  is  understood  to  disclaim,  as  i1^ 
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does  in  its  general  aphorisms,  all  intention  of  compelling  men 
to  impossibilities,  and  the  administration  of  laws  must  adopt  that 
general  exception  in  the  consideration  of  all  particular  cases.  In 
the  performance  of  that  duty  it  has  three  points  to  which  its 
attention  must  be  directed.  In  the  first  place,  it  must  see  that 
the  nature  of  the  necessity  (or  accident)  pleaded  be  such  as  the 
law  itself  would  respect,  for  there  may  be  a  necessity  that  it 
would  not.  A  necessity  created  by  a  man's  own  act,  with  a  fair 
.  previous  knowledge  of  the  consequences  that  would  follow,  and 
under  circumstances  which  he  then  had  a  power  of  controlling,  is 
of  that  nature.  Secondly,  that  the  party  who  was  so  placed, 
used  all  practicable  endeavours  to  surmount  the  diflSculties  which 
already  formed  that  necessity,  and  which,  on  fair  trial,  he  found 
insurmountable.  I  do  not  mean  all  the  endeavours  which  the 
wit  of  man,  as  it  exists  in  the  actual  understanding,  might  sug- 
gest; but  such  as  might  reasonably  be  expected  from  a  fair 
degree  of  discretion  and  an  ordinary  knowledge  of  business. 
Thirdly,  that  all  this  shall  appear  by  distinct  and  unsuspected 
testimony ;  for  the  positive  injunctions  of  the  law  (or  terms  of 
the  contract),  if  proved  to  be  violated,  can  give  way  to  nothing 
but  the  clearest  proof  of  the  necessity  that  compelled  the 
violation.** 

Theft  from  a  carrier  or  robbery  of  him,  while  he  is  within  the 
protection  of  the  state,  8  Keb.  135,  is  not  an  excuse  that  the  law 
respects ;  for  by  the  very  nature  of  his  contract,  the  carrier,  by 
himself  or  his  agents,  is  bound  to  be  always  with  the  goods 
during  their  carriage,  and  the  law  presumes,  and  must  in  all 
ordinary  cases  presume,  that,  if  he  is  watchful,  the  ordinary 

folice  of  the  state  will  be  entirely  adequate  for  his  protection, 
t  is,  therefore,  because  he  is  presumed,  and  almost  conclusively 
presumed,  to  be  in  fault  in  such  cases,  that  he  is  held  liable ; 
and  not  because  he  has  a  remedy  over  against  the  wrongdoer,  or 
the  township,  or  hundred :  1  Salk.  143.  He  is  not  liable  when 
robbed  by  pirates  on  the  high  seas  or  by  the  public  enemies, 
because  against  these  he  has  no  police  protection,  and  there  is  no 
presumption  of  fault  on  his  part. 

It  is  important  to  have  a  clear  idea  of  this.  The  carrier  is 
bound  to  carry  safely,  and  if  he  fail  to  do  so,  the  burden  of 
proof  of  a  valid  excuse  is  cast  upon  him.  If  he  show  a  cause 
which  the  law  admits  to  be  sufficiently  serious  to  be  called 
inevitable,  he  has  merely  prepared  the  way  for  showing  that  he 
used  all  possible  care.  At  this  stage  of  the  case,  the  law  does 
not  presume  any  fault  on  his  part ;  but  simply  demands  that  he 
shall  complete  his  excuse  by  showing  that,  in  the  midst  of  the 
danger,  he  exerted  all  the  skill  and  care  he  could  to  avoid  it. 
If  this  be  made  out,  then  he  stands  entirely  without  fault  before 
the  law,  having  performed  his  whole  duty  under  his  contract,  as 
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it  is  interpreted  by  the  law,  according  to  the  customs  of  mer- 
chants and  carriers. 

Now,  if,  instead  of  charging  him  because  his  excuse  leaves  him 
still  in  fault,  we  charge  him  because  he  has  a  remedy  over, 
Owen  57,  Moor  462,  then  we  should  have  to  inquire  of  the  fact, 
has  he  such  a  remedy  as  can  be  of  any  avail  to  him.  He  has 
none,  of  course,  in  a  case  of  inevitable  collision,  without  fault  on 
either  side.  He  may  have  none  where  the  other  vessel  is  sunk 
by  the  accident.  He  may  have  none,  if  the  collision  happened 
off  the  coast  of  Africa,  or  his  vessel  be  seized  by  order  of  some 
foreign  government.  He  can  have  none  that  is  available,  if  the 
opposite  parties  to  the  collision  are  irresponsible.  Surely  we 
have  no  evidence  in  commercial  customs  that  a  carrier  insures 
against  such  accidents,  and  for  such  a  reason.  And  if  such 
were  the  reason,  then  there  is  no  insurance  when  both  colliding 
vessels  are  free  from  fault,  for  then  neither  has  any  remedy. 

And  certainly  the  law  cannot  impose  such  a  liability  for  such 
a  reason ;  for  one  state  cannot  make  laws  for  another  state,  as  it 
would  do  by  saying  that  the  injured  vessel  shall  have  its  remedy 
against  the  wrongdoer  wherever  he  may  be  found.  If  the  law 
imposes  the  insurance,  "independent  of  the  contract,"  instead 
of  enforcing  the  terms  that  are  involved  in  it,  then  the  insurance 
cannot  reach  beyond  the  state  which  imposes  it,  for  no  state 
enforces  the  mere  law  of  another  state,  while  all  civilized  states 
do  enforee  contracts  made  abroad,  according  as  those  contracts 
were  understood  in  the  place  where  they  were  made. 

We  might  easily  carry  out  these  views  so  as  to  show  that  the 
defendants,  being  without  fault  in  this  collision,  are  not  liable ; 
but  we  prefer  not  to  do  it.  We  rather  wish  that  what  we  have 
said,  may  be  useful  in  leading  to  an  investigation  that  will 
expose,  in  a  conclusive  way,  the  fundamental  mistake  which  has 
led  to  8o*much  discordance  as  prevails  in  the  decisions  of  courts, 
and  between  many  of  them  and  the  actual  customs  of  trade.  We 
can  decide  this  case  well  on  other  grounds. 

We  are  quite  satisfied  that  the  weight  of  authority  and  of 
reason,  shows  that  the  ordinary  exceptions  in  bills  of  lading  of 
unavoidable  accidents,  have  a  much  larger  sphere  than  that 
which  is  attributed  to  the  term  act  of  God,  by  the  very  strict 
interpretation  of  some  writers  and  judges ;  while,  for  the  present, 
we  think  that  expression  has  been  unduly  narrowed. 

There  are  cases  where  there  is  no  bill  of  lading,  or  where  the 
ordinary  exception  of  perils  of  the  sea  does  not  appear,  and 
where  the  innocent  carrier  is  held  liable:  1  Wright's  Ohio  Rep. 
193 ;  or  where  both  were  innocent  and  both  liable :  2  Zabriskie 
372 :  27  Maine  133.  These  cases  must  proceed  upon  the  notion 
that  there  is  an  insurance  against  collision,  and  other  analogous 
accidents,  where  at  least,  the  usual  exceptions  are  not  provided. 

5  Wr.— 25 
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There  are  cases  where  there  is  the  exception  of  perils  of  the 
sea:  1  McCord  360;  1  Nott  &  McC.  170;  where  both  were 
innocent  in  the  collision,  and  yet  were  held  liable.  Those  cases 
must  proceed  on  the  notion,  that  there  is  a  warranty  against 
collision,  even  when  the  usual  exception  is  expressed. 

But  several  cases  decide  and  almost  all  careful  text  writers 
agree,  that  the  carrier  who  is  not  in  fault  in  the  collision,  is  not 
liable  under  a  bill  of  lading  containing  the  usual  exceptions : 
Peake's  C.  183 ;  8  Esp.  67 ;  12  Smeades  &  M.  690 ;  Story  on 
Bail.  §  514;  1  Bell's  Com.  569;  2  Arnould  on  Ins.  804;  21 
Wend.  199 ;  4  Taunt.  126 ;  Abbott  on  Shipping  240 ;  Chitty  on 
Carriers  171. 

Whatever  may  be  said,  therefore,  respecting  the  meaning  of 
the  phrase,  act  of  Ood,  we  think  it  can  have  no  application  in  a 
case  where  the  parties  have  expressly  provided  a  different  rule 
of  liability,  by  expressing  themselves  in  terms  that  cannot  reason* 
ably  be  interpreted  in  the  narrow  sense  often  attributed  to  that 
phrase.  When  they  provide  that  they  shall  not  be  liable  for  the 
unavoidable  dangers  of  the  navigation,  they  mean  dangers  that 
are  unavoidable  by  them^  supposing  that  they  have  exercised  all 
the  precaution,  care,  and  skill,  that  the  law  usually  demands  of 
common  carriers.  They  mean  that  they  shall  not  be  answerable 
as  insurers  against  accidents  which  the  law  respects  as  inevitable ; 
but  that,  if  they  prove  such  an  accident  falling  upon  them  with- 
out any  previous  fault  of  theirs,  and  that  they  had  a  proper 
vessel  and  crew,  and  did  all  in  their  power  to  extricate  them- 
selves from  the  danger,  they  shall  be  as  free  from  liability  as 
they  are  from  fault.  We  think,  therefore,  that  this  case  was 
rightly  decided. 

Judgment  affirmed. 


Citizens'  Insurance  Co.  of  Pittsburgh  versns  Mai^sh. 

Insurance  Policy  no  Protection  against  Misconduct  of  Insured, — "  Mis- 
conduct** defined. — Acts  of  Barratry,  when  not  covered  by  the  Bar^ 
ratry  Clause  in  Policy. 

1.  Though  an  influranoe  policy  may  protect  against  losses  through  mere 
negligence  and  carelessness,  vet  it  will  not  protect  against  the  misconduct  of 
the  party  insured ;  and  if  a  loss  results  therefrom  the  owner  of  the  property 
insured  must  bear  it. 

2.  Misconduct  means  a  transsression  of  some  established  and  definite  rule 
of  action,  where  no  discretion  is  left  except  what  necessity  may  demand,  while 
in  contradistinction,  carelessness,  negligence,  and  unskilfulness,  are  transgres- 
sions of  some  established  but  indefinite  rule  of  action,  where  some  discretion 
is  necessarily  left  to  the  actor. 

3.  If  acts  of  barratry,  such  as  the  misconduct  of  the  master  and  orew  of  a 
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Teesel  by  which  it  is  lost,  be  not  expressly  insured  against,  they  are  at  the 
risk  of  the  owner;  if  done  with  the  consent  of  the  insured  they  are  not 
covered  by  the  barratry  clause  in  the  policy ;  nor  are  they  insured  against 
when  done  by  the  owner  himself. 

4.  Therefore  where  the  insured,  the  master  of  a  river  steamboat,  caused  a 
barrel  of  turpentine  to  be  brought  from  the  hold  to  the  furnace,  and  used  it 
in  order  to  increase  the  head  of  steam,  whereby  the  vessel  was  set  on  fire  and 
destroyed,  he  cannot  recover  his  insurance ;  for  under  the  Act  of  Congress  of 
August  30th  1853,  turpentine  must  be  secured  upon  steamboats  in  metallio 
safes,  or  in  apartments  lined  with  metal  at  a  secure  distance  from  any  fire, 
and,  therefore,  in  using  it,  he  violated  a  clear  and  definite  rule  of  duty,  which 
would  subject  him  to  whatever  loss  resulted  therefrom. 

5.  Whether  the  wrongful  act  of  the  master  in  using  the  turpentine  contrary 
to  the  Act  of  Congress  was  misconduct,  was  a  question  of  Jaw  for  the  court 
and  not  of  fact  for  the  jury ;  for  though,  ordinarily,  questions  of  care,  dili- 

fence,  and  skill,  are  to  be  decided  by  a  jury,  it  is  otnerwise  where  the  law 
efines  the  very  act  to  be  done  under  given  circumstances :  in  such  case  the 
jury  have  only  to  decide  whether  the  acts  required  or  forbidden  by  the  law 
have  been  done. 

Error  to  the  District  Court  of  Allegheny  county. 

This  was  an  action  of  covenant  by  Capt.  Waldo  Marsh,  for  use 
of  James  Rees,  now  also  for  use  of  William  Barnhill  &  Co.,  R.  E. 
Sellers  &  Co.,  and  W.  F.  Ewinc  &  Co.,  against  The  Citizens' 
Insurance  Company  of  Pittsburgh,  on  policy  of  insurance  dated 
April  13th  1858,  wherein  the  narr,  set  forth  the  policy  issued  to 
Capt.  W.  Marsh  on  the  steamboat  Ocean  Spray,  and  a  copy  of 
the  previsions  of  said  policy :  and  that  on  the  22d  day  of  April 
1858,  in  the  Mississippi  river,  between  Keokuk,  Iowa,  and  New 
Orleans,  Louisiana,  to  wit,  about  five  miles  above  St.  Louis, 
Missouri,  the  said  steamboat  Ocean  Spray  caught  fire,  and  was 
burned  up  and  entirely  consumed,  and  was  and  became  a  total 
loss.  And  that  the  said  plaintiff  having  kept  and  performed  all 
the  conditions  and  covenants  by  him  to  be  kept  and  performed 
by  the  terms  of  the  said  policy  of  insurance,  claimed  that  the 
defendants  are  liable  to  pay  to  him,  and  by  reason  of  the  premises 
that  he  was  entitled  to  receive  from  the  defendants  the  sum  of 
$5000,  as  mentioned  in  said  policy. 

The  second  count  alleged  that,  on  the  18th  day  of  April  1858, 
James  Rees,  a  creditor  of  Waldo  Marsh,  for  material,  work,  &c., 
famished  and  done  in  the  construction  of  said  steamboat,  amount- 
ing to  $7000,  held  a  mortgage  for  the  same  on  said  boat,  recorded 
in  the  custom-house  of  Pittsburgh ;  that  he  applied  for  an  insur- 
ance on  said  boat ;  and  that  defendants,  in  consideration  of  $50 
paid  by  him,  made  the  policy  in  the  first  count  recited,  and  did 
covenant  to  pay  the  plaintiff  $5000  in  case  said  boat  should  be 
lost,  and  averring  covenants  performed  on  part  of  the  plaintiff 
and  the  loss  of  the  boat  by  fire  on  April  22d  1858,  as  averred 
in  the  first  count,  of  all  which  defendants  had  notice ;  averring 
they  have  not  made  good  the  said  loss  to  said  plaintiff,  contrary 
to  the  form  and  effect  of  said  policy,  and  that  said  defendants 
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have  broken  their  covenants  to  the  damage  of  plaintiff  of  J10,000. 
To  which,  April  28th  1859,  defendants  pleaded  covenants  per- 
formed absque  hoc,  with  leave  to  add,  alter,  or  amend. 

On  the  trial,  the  plaintiff,  to  maintain  the  issue  on  his  part, 
offered  in  evidence  a  policy  of  insurance,  in  the  sum  of  $5000, 
of  the  date  of  13th  April  1858,  effected  by  Waldo  Marsh,  on  the 
one-fourth  part  of  the  steamboat  Ocean  Spray,  of  which  he  was 
owner  and  master,  for  one  month,  commencing  on  the  2d  day  of 
April,  together  with  a  protest  of  the  date  of  24th  April,  signed 
by  the  said  Marsh  and  others,  setting  forth  the  destruction  of 
the  said  boat  by  fire,  on  the  Mississippi  river,  on  the  22d  of  the 
said  month.  He  also  called  a  witness  to  prove  that  a  copy  of 
the  said  protest  was  left  at  the  oflSce  of  the  defendants.  He  also 
proved,  by  one  Gardner,  that  when  demand  was  made  by  plain- 
tiff at  the  oflSce  of  the  company,  for  payment  of  the  loss,  the 
agent  made  no  objection  on  account  of  the  non-payment  of  the 
premium,  but  when  it  was  tendered,  said  it  would  make  no  dif- 
ference as  to  their  liability :  and  that  they  declined  to  pay  the 
loss  because  the  boat  had  been  burnt  by  the  mismanagement  of 
the  captain  and  crew,  which  was  the  ground  of  their  defence ; 
that  if  a  recovery  was  had  against  them,  if  the  premium  was  not 
paid,  it  could  be  deducted.  He  then  exhibited  a  mortgage  by 
the  said  Waldo  Marsh,  of  the  date  of  April  23d  1857,  of  the  said 
boat,  to  the  said  James  Rees,  the  equitable  plaintiff,  in  trust  for 
himself  and  sundry  other  creditors,  together  with  a  letter  of  the 
date  of  March  18th  1858,  from  Thomas  &  Sharp,  attorneys  at  law 
in  St.  Louis,  to  the  said  Rees,  with  an  endorsement  of  the  defend- 
ant's secretary  thereupon. 

The  plaintiff  below  further  proved  by  the  testimony  of  Mr. 
Barton,  that  the  assignment  of  the  mortgage  to  Jared  M.  Brush 
was  merely  for  the  purpose  of  enabling  him  to  collect  the  amount 
due  upon  it  when  he  went  to  St.  Louis,  and  for  no  other  con- 
sideration ;  and  that  it  was  surrendered  when  he  returned.  It 
was  further  proved  by  the  same  witness,  that  the  notes  named  in 
the  mortgage,  except  $1000,  remained  unpaid,  and  had  been  sent 
to  St.  Louis,  where  suit  had  been  brought  upon  them,  and  judg- 
ment obtained,  and  where  they  remained  filed  of  record. 

The  defendants,  to  maintain  the  issue  on  their  part,  then  offered 
in  evidence  the  depositions  of  Daniel  R.  Davis  and  John  Warren, 
the  first  and  second  mates  of  said  boat,  of  John  Russell,  the 
clerk,  and  of  Thomas  W.  Brandon  and  J.  H.  Dannison,  who  were 
passengers  thereupon,  showing  that  the  said  boat  was  in  the 
charge  of  the  said  Marsh,  as  the  captain  thereof;  that  at  the 
time  of  the  accident,  which  occurred  a  few  miles  above  St.  Louis, 
on  the  Mississippi  river,  she  was  engaged  in  racing  with  another 
boat,  called  the  "  Hannibal  City ;"  that  amongst  her  freight  was 
a  barrel  of  oil  or  spirits  of  turpentine,  which  was  stowed  away 
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in  the  hold ;  that  in  order  to  stimulate  the  fire,  and  thus  increase 
her  speed,  said  Marsh  ordered  the  turpentine  to  be  brought  upon 
the  deck,  in  close  proximity  to  the  furnace  and  fuel ;  that  the 
head  of  the  barrel  was  knocked  in,  and  billets  of  wood  immersed 
in  the  liquid,  and  a  part  of  the  contents  dipped  out  in  buckets 
and  poured  over  the  heap  of  coal ;  that  the  fire  took  hold  in  the 
first  place  of  the  sticks  thus  saturated  and  thrown  down  near  the 
mouth  of  the  furnace,  and  spread  so  rapidly  as  to  render  it 
impossible  to  throw  them  overboard ;  that  in  the  effort  to  remove 
the  turpentine,  the  barrel  was  overturned  and  the  contents 
spilled  over  the  deck,  which  they  overran  in  a  river  of  fire,  and 
that  the  whole  vessel  was  so  instantaneously  enveloped  in  flames, 
that,  although  headed  immediately  for  the  shore,  a  large  number 
of  her  passengers  perished ;  and  that  the  whole  casualty,  with 
all  its  calamitous  results,  was  attributable  solely  to  the  produc- 
tion and  use  of  the  said  barrel  of  turpentine,  in  the  manner  and 
for  the  purpose  already  stated. 

They  further  offered  in  evidence  a  telegraphic  despatch  of  the 
same  date,  with  the  policy,  from  the  said  Marsh,  then  at  St.  Louis, 
to  the  equitable  plaintiff,  requesting  him  to  insure  J7000  for  six 
months,  for  which  the  premium  was  to  be  remitted  bv  the  said 
Marsh,  with  evidence  that  the  same  was  not  paid,  and  not  even 
tendered  until  after  the  destruction  of  the  boat. 

They  further  offered  to  prove,  by  a  clerk  of  the  company,  that 
the  equitable  plaintiff,  Rees,  applied  for  a  policy  of  insurance  on 
his  mortgage  interest,  which  was  refused,  on  the  ground  that  they 
never  insured  liens  of  any  kind ;  but  the  offer  was  overruled,  and 
a  bill  of  exceptions  sealed  at  their  instance  thereupon. 

They  also  offered  to  prove,  by  another  witness,  that  it  has  been 
the  uniform  and  universal  usage  of  the  insurance  companies  in 
Pittsburgh,  to  insure  the  interest  of  a  mortgagee  only  specifically 
and  in  his  own  name ;  to  which  offer  objection  was  however  made 
as  before,  and  the  same  overruled,  and  another  bill  of  exceptions 
sealed  at  the  instance  of  the  defendants. 

They  further  showed  an  assignment  by  Rees,  on  the  31st  of 
October  1857,  to  Jared  M.  Brush,  of  the  mortgage  previously 
executed  in  his  favour  by  the  said  Marsh. 

The  securities  named  in  the  mortgage,  and  consisting  of  nego- 
tiable promissory  notes  as  there  described,  were  not  produced  on 
the  trial,  and  no  evidence  offered  to  show  any  proof  of  loss  and 
interest,  made  to  the  defendants,  as  required  in  the  policy,  before 
the  institution  of  this  suit. 

Upon  the  whole  case,  as  thus  exhibited,  the  defendants'  counsel 
requested  the  court  to  instruct  the  jury  as  follows: — 

1.  That  the  insurance  in  this  case  is  an  insurance  of  one- 
quarter  of  the  steamboat  Ocean  Spray,  owned  by  Waldo  Marsh, 
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and  not  an  insurance  of  any  mortgage  or  lien,  or  interest  of  any 
mortgagee. 

2.  That  Waldo  Marsh,  the  assured,  being  the  owner  of  said 
boat,  and  the  master,  and  in  command  of  her  at  the  time  of  the 
loss ;  if  the  jury  believe  that  the  boat  was  set  on  fire  and  burnt 
up  by  the  said  Waldo  Marsh,  and  by  his  crew  and  others,  in  his 
presence  and  by  his  direction,  by  means  of  a  barrel  of  turpentine 
brought  up  from  the  hold,  the  head  of  the  same  knocked  in,  and 
the  barrel  of  turpentine  placed  within  a  few  feet  of  the  furnace 
fires,  and  by  means  of  the  turpentine  being  dipped  out  with  a 
bucket  and  poured  upon  the  coal  pile,  close  to  the  furnace  doors, 
and  by  means  of  sticks  of  wood  dipped  in  said  turpentine,  and 
piled  on  said  coal,  and  by  firing  up  with  said  coal  and  wood,  so 
saturated  with  turpentine,  until  the  fire  in  the  furnace,  or  the 
coals  falling  from  the  same,  set  fire  to  said  turpentine,  which 
with  a  flash  set  fire  to  and  burned  up  the  boat,  the  plaintiff  can- 
not recover. 

3.  That,  if  the  jury  believe  that  the  boat  was  destroyed  by 
fire,  communicated  directly  and  immediately  to  the  said  boat,  by 
the  wrongful  act  and  gross  misconduct  of  the  said  Waldo  Marsh, 
the  defendants  are  not  liable. 

4.  The  principle  that  no  person  can  take  advantage  of  his  own 
wrong,  applies  with  full  force  to  policies  of  insurance,  and  if  the 
jury  believe  that  Waldo  Marsh,  by  his  own  wrongful  acts,  by 
criminal  acts  for  which  he  could  have  been  indicted  and  punished 
by  imprisonment,  by  his  gross  misconduct,  was  the  immediate 
and  direct  cause  of  the  destruction  of  the  boat  by  fire,  there  can 
be  no  recovery. 

6.  Should  the  court  be  of  the  opinion  that  this  was  an  insurance 
in  the  name  of  Waldo  Marsh,  for  the  use  and  benefit  of  James 
Rees  et  ahy  then  they  are  requested  to  charge  the  jury  that  the 
law,  as  prayed  for  in  the  2d,  3d,  and  4th  points,  applies  with 
equal  force  to  the  case,  and  the  plaintiffs  cannot  recover. 

6.  That,  James  Rees  having  duly  assigned  the  mortgage  some 
fiix  months  before  the  insurance,  the  same  has  no  relevancy  to 
the  case. 

7.  That  the  mortgage  and  the  testimony  of  John  Barton,  Esq., 
are  wholly  irrelevant,  as  also  the  letter  from  the  lawyers  at 
St.  Louis,  with  memoranda  by  Samuel  L.  Marshell  thereon,  and 
should  be  excluded,  each  and  all  of  them,  from  the  consideration 
of  the  jury. 

8.  That,  if  the  jury  believe  that  the  boat  was  destroyed  by 
the  use  of  coal  and  wood  saturated  with  turpentine,  and  by  the 
use  of  turpentine  in  getting  up  the  steam,  by  order  of  Waldo 
Marsh,  plaintiff,  to  navigate  one  of  the  streams  mentioned  in  the 
policy,  and  that  said  stream  was  not  usually  navigated  in  this 
manner  by  boats  of  her  class,  the  plaintiff  cannot  recover. 
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9.  That,  if  the  casualty  alleged  by  the  plaiDtiff  was  occasioned 
by  the  misconduct  of  the  owner,  in  carrying  oil  of  turpentine  on 
board  of  said  vessel,  without  special  license  therefor,  or  without 
the  guards  and  precautions  prescribed  by  the  Act  of  Congress, 
placing  the  same  in  dangerous  proximity  to  the  furnace  and  fuel, 
immersing  the  latter  therein,  and  throwing  it  upon  the  heap  of 
coal  or  wood  near  the  furnace  mouth,  it  was  such  a  default  as 
would  estop  him  from  recovering  in  this  suit. 

10.  That,  if  the  vessel  was  insured  upon  the  order  of  the  owner 
himself,  in  his  own  name,  and  upon  his  own  credit,  without  any 
specification  of  the  interest  of  the  mortgagee  or  creditor,  whom 
it  might  have  been  his  desire  to  protect,  it  was  an  insurance  only 
of  his  own  interest  as  the  equitable  owner,  and  the  fact,  that  the 
money  was  made  payable  to  the  creditor  in  case  of  loss,  would 
amount  td  no  more  than  an  appropriation  by  the  owner  of  so 
much  towards  the  payment  of  his  said  debt. 

11.  That,  under  the  facts  just  stated,  at  all  events,  the  mort- 
gagee, claiming  under  the  owner,  and  suing  through  him,  is  in 
no  better  position  than  the  owner  himself,  and  will  be  affected  by 
the  misconduct  of  the  said  owner,  in  disregarding  the  provisions 
of  the  Act  of  Congress,  in  relation  to  the  article  of  turpentine, 
or  the  wood  carried  on  board  the  said  vessel,  or  navigating  the 
said  vessel  in  a  manner  different  from  that  in  which  the  Missis- 
sippi river  was  lawfully  navigated  by  boats  of  the  same  class,  or 
otherwise  unduly  perilling  the  said  boat. 

12.  That,  if  the  loss  incurred  was  directly  referable  to  the 
misconduct  of  the  owner  himself,  by  whom  the  insurance  was 
effected,  the  defendants  are  thereby  discharged. 

13.  That,  to  entitle  the  equitable  plaintiff  to  recover  in  this 
suit,  it  was  incumbent  on  him,  under  the  terms  of  the  policy,  to 
show  the  proof  of  loss  and  interest  made  to  the  defendants,  at 
least  sixty  days  antecedent  to  the  institution  thereof. 

14.  That,  if  the  debt  secured  by  the  said  mortgage  consisted 
in  negotiable  securities,  it  was  the  duty  of  the  plaintiff  to  exhibit 
them  on  the  trial,  in  order  to  establish  the  fact  of  non-payment, 
or  his  continued  ownership  therein. 

After  the  testimony  was  closed,  and  after  the  points  had  been 
submitted  to  the  court,  the  counsel  agreed  upon  the  facts  to  be 
considered  as  admitted,  and  the  propositions  to  be  submitted  to 
the  jury  for  their  special  finding  were  submitted  to  counsel  on 
both  sides,  and,  after  being  in  part  modified  by  the  counsel  for 
defendant  below,  were  assented  to  before  either  party  addressed 
the  jury,  and  the  argument  was  confined  to  these  propositions 
alone.     They  were  as  follows : — 

1.  That  the  loss  of  the  steamboat  Ocean  Spray,  mentioned  in 
the  policy  sued  on,  was  occasioned  by  the  fault  or  negligence  of 
the  legal  plaintiff,  Waldo  Marsh,  captain  and  owner  thereof. 
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2.  That  the  fault  of  the  said  captain  in  this  behalf  did  amount 
to  gross  negligence,  but  not  to  recklessness  or  wilful  misconduct. 

3.  That  the  said  steamboat  was  lost  without  any  fraudulent 
intent  on  the  part  of  the  said  Waldo  Marsh  to  destroy  the  said 
boat ;  and  the  jury  assess  the  damages  at  ?5659.50,  which  they 
find  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  the 
questions  of  law  reserved.    . 

After  the  argument,  the  learned  judge  submitted  the  case  to 
the  jury  as  follows,  with  the  addition  of  a  verbal  charge,  in 
which  he  explained  the  terms  in  which  the  questions  of  fact  were 
submitted,  and  the  evidence  relating  to  them  : — 

"  In  this  case,  it  being  conceded  by  the  counsel  that  there  is 
no  dispute  in  regard  to  the  total  loss  of  the  steamboat  Ocean 
Spray  by  fire,  on  the  22d  of  April  1858,  nor  as  to  the  value  of 
the  said  boat,  or  the  interest  of  the  assured  therein,  proof  of 
loss,  and  proof  of  interest,  &c.,  to  the  insurers,  as  required  by 
the  policy — all  of  which  facts  are  admitted.  The  court  decline 
to  charge  the  jury  upon  the  questions  of  law  presented  by  the 
counsel,  reserving  the  same  for  the  consideration  of  the  court  in 
banc,  and  submit  these  questions  of  fact  to  the  jury  for  their  de- 
termination, viz. : — 

''  1.  Was  the  loss  of  the  steamboat  Ocean  Spray  occasioned  by 
the  fault  or  negligence  of  the  legal  plaintiff,  Waldo  Marsh,  cap- 
tain and  owner  of  said  boat  ? 

*'  2.  If  so,  did  such  fault  amount  to  gross  negligence,  recklesb- 
ness,  or  wilful  misconduct  ? 

"  3.  Was  the  said  steamboat  lost  without  any  fraudulent  intent 
on  the  part  of  the  said  Waldo  Marsh  to  destroy  the  said  boat  ? 

"  The  court  then  directed  the  jury  to  assess  the  damages  arising 
from  the  said  loss,  subject  to  the  opinion  of  the  court  in  banc 
upon  the  question  of  law  reserved,  viz. : 

"  Whether  the  plaintiff,  under  the  pleadings  and  the  admitted 
facts  in  the  case,  to  wit,  the  total  loss  of  the  said  steamboat 
Ocean  Spray,  by  fire,  on  the  22d  of  April  1858 ;  the  value  of 
the  said  boat  to  be  as  agreed  in  the  policy  $80,000 ;  the  interest 
of  the  assured  in  the  one-fourth  of  the  said  boat  to  be  ?7500 ; 
proof  of  loss  and  proof  of  interest,  &c.,  to  the  insurers  as  re- 
quired by  the  policy ;  the  application  and  acceptance  thereof,  to 
wit,  the  letter  of  Thomas  &  Sharp  to  James  Rees,  dated  March 
18th  1858,  and  the  acceptance  endorsed  thereon  and  signed  by 
Samuel  L.  Marshell,  secretary  of  the  said  company,  and  the  policy 
and  mortgage  given  in  evidence,  is  entitled  to  recover  the  damages 
on  the  finding  of  the  jury  on  the  questions  of  fact  submitted  for 
their  determination. 

"  If  the  law  is  with  the  plaintiff  on  the  said  reserved  question, 
then  judgment  to  be  entered  in  his  favour  for  the  amount  found 
by  the  jury ;  but  if  the  court  be  of  the  opinion  that  the  law  is 
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vith  the  defendants  on  said  reserved  question,  then  judgment  to 
be  entered  in  their  favour  non  obstante  veredicto :  to  which  charge 
of  the  court  the  counsel  for  the  defendants  except,  and  at  their 
instance  a  bill  of  exceptions  was  sealed." 

The  opinion  of  the  court  on  the  reserved  point  was  delivered 
August  31st  1861,  by  Williams,  J.,  who  directed  the  entry  of 
judgment  in  favour  of  plaintiff  for  the  amount  found  by  the 
jury,  with  interest,  to  be  computed  from  the  date  of  the  verdict. 

Whereupon  the  case  was  removed  into  this  court  by  the  de- 
fendant, where  the  following  matters  were  assigned  for  error : — 

1.  Overruling  the  offer  of  the  defendants  to  prove  that  the 
said  Rees  applied  to  them  for  a  policy  on  his  mortgage  interest, 
and  that  the  same  was  refused,  on  the  ground  that  they  never  in- 
sured liens  of  any  kind — which  was  the .  subject-matter  of  the 
defendants*  first  bill  of  exceptions. 

2.  Overruling  the  offer  of  the  defendants  to  prove  that  it  was 
the  uniform  and  universal  usage  in  the  oflSces  at  Pittsburgh  to 
insure  the  interest  of  a  mortgagee  only  specifically,  and  in  his 
own  name — which  was  the  subject-matter  of  the  defendants*  se- 
cond bill  of  exceptions. 

3.  In  refusing  altogether  to  charge  the  jury  upon  the  several 
propositions  submitted  by  the  counsel  for  the  defendants,  upon 
a  general  reservation  thereof,  for  the  consideration  of  the  court 
in  banc,  and  then  ignoring  those  questions,  and  withdrawing  the 
facts  which  they  involved,  by  directing  a  special  verdict,  without 
their  consent,  upon  questions  framed  by  the  court,  in  terms  so 
vague  and  ambiguous  as  to  mislead  the  jury,  and  subject  only  to 
the  question,  whether,  under  the  pleadings  and  sundry  facts  sup- 
posed to  be  admitted^  the  plaintiff  was  entitled  to  recover  on  the 
finding  of  the  Jury  on  the  special  questions  of  factj  which  were 
thus  submitted  by  the  court  itself. 

It,  Woodsy  for  plaintiff  in  error. 

Jno,  Bartoriy  W.  M.  Shinn^  and  J.  P,  Penney^  for  defendants 
in  error. 

The  opinion  of  the  court  was  delivered,  May  8th  1862,  by 
LowRiE,  C.  J. — It  is  for  comparatively  very  few  of  the  acts 
of  our  lives  that  the  law  prescribes  any  definite  rule.  It  is  satis- 
fied, for  most  matters,  with  the  general  direction  to  all  to  do  the 
best  they  can,  in  whatever  affair  they  may  be  engaged,  in  reason- 
able accordance  with  the  customs  of  society  in  regard  to  it ;  and 
it  approves,  if  the  act  done  cannot  be  condemned  when  measured 
by  the  standard  of  ordinary  care,  diligence,  faithfulness,  and 
skill,  and  allows  emulation  and  good  conscience  to  surpass  that 
standard  as  far  as  possible.  This  is  a  necessary  concession  to 
the  variety  of  human  character ;  and  though  it  leaves  law  largely 


Digitized  by  VjOOQ  IC 


894  SUPREME  COURT  [Pittihurgh 

[Citizens'  Insurance  Co.  o.  Marsh.] 

indefinite,  and  therefore  uncertain,  yet  this  is  no  more  than  is 
necessary  for  freedom  and  improvement.  If  there  was  a  definite 
rule  of  law  for  every  act  of  life,  there  would  be  no  room  for 
liberty  or  progress.  The  law  cannot  possibly  define  how  -the 
mechanic  shall  use  his  tools  or  his  materials,  or  how  the  physi- 
cian shall  treat  his  patient,  or  what  acts  or  omissions  shall  con- 
stitute proper  care  and  skill,  or  the  want  of  them,  and  therefore 
it  must  be  contented  with  the  loose  standard  of  the  ordinary. 
Judges  are  not  expected  to  know  what  is  proper  care  and  skill, 
except  in  some  matters  of  legal  practice,  and  we  can  have  it 
defined  only  for  each  case  as  it  arises,  and  then  it  is  done  by  a 
jury,  with  the  aid,  if  necessary,  of  experts,  or  men  of  special 
experience  in  the  business  that  is  under  consideration.  Hence 
we  say  that  questions  of  ordinary  care,  diligence,  and  skill  are 
to  be  decided  by  the  jury. 

But  the  ordinary  is  not  always  the  standard  of  duty ;  for  often 
the  law  defines  the  very  act,  and  even  the  form  of  it,  that  is  to 
be  done  in  given  circumstances ;  and  then  there  is  no  question 
of  care,  skill,  or  negligence  to  be  submitted  to  the  jury,  but 
simply  whether  the  acts,  required  or  forbidden  by  the  law,  have 
been  done.  These  views  may  help  to  draw  the  distinction  be- 
tween mere  negligence,  carelessness,  or  unskilfulness,  and  mis- 
conduct. It  seems  to  us  that,  in  usual  parlance,  when  these 
terms  are  contradistinguished,  misconduct  means  a  transgression 
of  some  established  and  definite  rule  of  action,  where  no  discre- 
tion is  left,  except  what  necessity  may  demand ;  and  that  care- 
lessness, negligence,  and  unskilfulness  are  transgressions  of  some 
established  but  indefinite  rule  of  action,  where  some  discretion  is 
necessarily  left  to  the  actor.  Misconduct  is  a  violation  of  definite 
law ;  carelessness,  an  abuse  of  discretion  under  an  indefinite  law. 
Misconduct  is  a  forbidden  act ;  carelessness,  a  forbidden  qtmlity 
of  an  act,  and  is  necessarily  indefinite. 

But  we  do  not  need  that  these  views  shall  be  taken  as  entirely 
accurate,  in  so  far  as  we  need  them  for  application  to  this  case. 
The  general  thought  is  suflScient  for  us  now.  The  transgression 
of  positive  and  definite  law  is  misconduct,  though  it  may  be  also 
carelessness,  for  the  law  often  defines  some  of  the  acts  that  are 
necessary  to  due  care.  And  when  the  requisite  act  is  defined  by 
Btatute,  it  has  the  advantage  of  certainty  to  the  very  letter. 

One  of  the  purposes  of  insurance  is  to  protect  against  losses 
by  mere  negligence  and  carelessness ;  but  the  misconduct  of  the 
insured  is  never  insured  against,  and  if  it  occasion  a  loss  the 
owner  must  bear  it.  The  misconduct  of  master  and  crew  is  often 
insured  against,  by  the  insurer  taking  the  risk  of  barratry.  If 
this  be  not  expressly  taken,  the  misconduct  included  under  that 
term  must  be  at  the  risk  of  the  owner.  Acts  of  barratry,  there- 
fore, will  help  us  to  understand  misconduct,  as  distinguished 
from  carelessness  and  negligence.     It  is  a  wrong  against  the 
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ownership  of  the  vessel  by  the  master  or  mariners,  by  which  it  is 
lost.  Similar  acts  by  the  owner  are  wrongs  against  the  insurers 
of  the  ship. 

Barratry  may  take  place  by  risking  the  safety  or  title  of  the 
yessel  by  acts  that  are  definitely  forbidden  by  statute :  such  as 
leaving  port  contrary  to  an  embargo,  or  in  violation  of  revenue 
laws,  or  smuggling ;  or  such  as  are  contrary  to  other  forms  of 
definite  right :  as  breaking  a  blockade,  trading  with  the  enemy, 
resistance  of  right  of  search,  cruising  without  leave,  fraudulent 
deviation  or  stranding,  deviation  for  the  master's  profit,  or  cut- 
ting the  ship's  cable,  so  as  to  let  her  drift  upon  breakers.  These 
acts  would  be  barratry  in  the  master,  and  if  done  by  him  are 
covered  by  the  barratry  clause.  But  if  done  with  the  consent 
of  the  insured  they  are  not  so  covered.  Of  course  they  are  not 
insured  against  when  done  by  the  owner  himself. 

In  our  present  case  the  insured  was  the  master.  His  boat  was 
running  a  race  with  another  steamboat.  To  secure  steam  enough 
for  this  purpose  he  had  a  barrel  of  turpentine  foil  of  turpentine) 
brought  out  of  the  hold,  and  the  head  knocKed  out.  It  was 
placed  in  front  of  the*  furnace,  and  he  used  the  turpentine  on 
the  wood  and  coal  which  was  cast  into  the  furnace.  While  thus 
engaged,  the  fire  of  the  furnace  set  fire  to  some  of  the  wood  that 
was  saturated  and  ready  for  the  furnace,  and  in  attempting  to 
remove  the  barrel  it  caught  fire,  and  soon  the  vessel  was  in  flames 
and  was  destroyed,  and  several  lives  were  lost. 

These  are  the  fttcts  which  the  jury  call  gross  negligence ;  they 
mean  carelessness.  They  say  it  was  not  wilful  misconduct,*  but 
they  do  not  mean  by  wilful  that  he  did  not  intend  to  do  those 
acts.  And  whether  those  acts  constitute  misconduct,  the  law,  and 
not  the  jury,  must  decide.  If  the  law  declares  those  acts  such 
misconduct  as  endangers  the  safety  of  the  boat,  then  the  opinion 
of  the  jury  is  not  needed,  and  must  go  for  nothing. 

The  Act  of  Congress,  passed  30th  of  August  1858,  has  for  its 
purpose  to  secure  steamboats  against  fire,  in  order  to  secure  the 
lives  of  passengers ;  and  it  provides  that  oil  of  turpentine,  &c., 
shall  be  secured  on  such  vessels  in  metallic  safes,  or  in  apart- 
ments lined  with  metal  at  a  secure  distance  from  any  fire.  The 
acts  done  by  the  plaintiff  were  a  plain  violation  of  this  clear  and 
definite  rule  of  duty,  and  by  this  violation  the  loss  happened, 
and  the  plaintiff,  himself  the  transgressor,  cannot  recover.  The 
fact  of  the  race,  which  is  never  a  proper  purpose  of  a  voyage, 
was  not  insisted  upon,  and  is  not  needed.  But  those  who  run 
such  races  had  better  study  the  effect  of  such  conduct  on  their 
policies. 

On  the  question  of  the  title,  we  think  the  District  Court  de- 
cided rightly,  and  we  perceive  no  other  question  that  needs  to 
be  reviewed  by  us. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Hulseraan  and  Brinkworth  versvs  Reins  and  Siner.* 

Muniripal  Elections  tchen  tnciuded  within  the  General  EJeclion  Lnxo  as  to 
tlie  Soldiers  vote. — Right  of  Return  Jwlyes  to  fix  Place  of  Meeting 
and  as  to  Adjournments. — Fraudulent  Election  Returns  not  relieved 
against  in  Equity  ;  but  under  Law  relative  to  Contested  Elections, 

1.  The  law  providing  for  the  voting  of  soldiers  awny  from  home  in  actual 
service,  covers  the  case  of  municipal  elections  held  at  the  same  time  as  the 
general  election ;  hence  the  soldiers  in  camp,  belonging  to  Philadelphia,  at 
the  time  of  the  election  of  1861,  had  the  right  to  vote  for  their  proper  muni- 
cipal officers,  and  to  have  their  votes  counted,  if  properly  certified  and  re- 
turned, and  it  was  the  duty  of  the  judges  of  each  ward  to  meet  on  the  second 
Tuesday  of  November,  to  include  the  votes  so  returned  in  their  enumeration. 

2.  It  is  not  a  sufficient  reason  for  invalidating  the  election,  that  some  of  the 
return  judges  refused  to  meet  on  that  day  ;  nor  that  those  who  did  meet,  met 
at  an  unusual  place,  where  it  was  shown  that  the  duties  of  the  return  judges 
were  so  interfered  with  by  a  disorderly  crowd,  that  they  could  not  be  per- 
formed at  the  usual  place. 

3.  Where  the  return  judges  included  the  soldiers'  vote,  and  issued  certifi- 
cates of  election  to  those  who  were  thereby  elected  members  of  Common 
Council,  and  it  was  evident  that  some  of  the  returns  were  forgeries,  and  that 
through  them  several  of  the  candidates  had  improperly  obtained  certificates 
of  their  election,  the  courts  cannot  for  that  reason  summarily  interfere  with 
and  annul  those  certificates,  in  the  absence  of  proof  that  the  return  judges 
acted  fraudulently  ;  but  the  case  must  be  tried  by  the  forms  of  a  "  contested 
election,''  before  the  tribunal  appointed  by  law,  and  not  by  the  ordinary  forms 
of  legal  or  equitable  process  betore  the  usual  judicial  tribunals. 

In  the  Supreme  Court.     In  Equity. 

This  was  a  proceeding  for  an  injunction  founded  on  a  bill  filed 
November  1861,  in  the  Western  District,  by  John  Hulseman  and 
George  Brinkworth,  "  citizens  and  qualified  voters  of  the  nine- 
teenth ward  of  the  city  of  Philadelphia,  as  well  for  themselves  as 
for  other  citizens  and  voters  therein,"  against  James  Rems  and 
Charles  B.  Siner. 

The  bill  set  forth  the  43d,  44th,  45th,  47th,  48th,  49th,  and 
60th  sections  of  the  Act  of  Assembly  of  Pennsylvania  relating  to 
general  elections,  which  provide  for  the  manner  of  taking  and 
returning  the  votes  of  "  such  citizens  of  the  Commonwealth  duly 
qualified  as  voters  when  in  actual  military  service,  in  any  detach- 
ment of  the  militia  or  corps  of  volunteers  under  a  requisition 
from  the  President  of  the  United  States,  or  by  the  authority  of 
this  Commonwealth.** 

The  bill  also  set  forth  the  provisions  of  the  Act  of  February 
2d  1854,  by  which  the  mode  of  making  out  and  delivering  certifi- 

*  When  this  case  was  argued,  no  question  was  raised  on  the  constitutionality 
of  the  law  providing  for  the  votes  of  the  soldiers ;  but  this  question  was  raised 
at  the  next  term  at  Philadelphia,  and  the  law  was  declared  unconstitu- 
tional. 
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cates  of  election  to  persons  elected  at  municipal  elections  in  the 
city  of  Philadelphia,  is  provided ;  as  also  the  Act  of  March  21st 
1861,  by  which  the  time  of  electing  the  municipal  officers  of  said 
city  was  changed  from  the  first  Tuesday  of  May  annually  to  the 
day  of  holding  the  general  election,  and  then  proceeded  to  aver : 

That  on  the  day  of  the  last  general  election,  to  wit,  the  second 
Tuesday  of  October  last,  an  election  was  held  in  said  city  for 
county  and  state  officers,  and  also  for  municipal  officers  of  said 
city ;  and  that  complainants  were,  at  said  election,  duly  elected 
by  a  majority  of  votes  of  the  qualified  voters  of  the  Nineteenth 
\Vard  of  said  city,  members  of  the  common  council  of  said 
city. 

That  the  judges  of  the  several  election  divisions  of  said  ward 
•  met  on  the  aay  ensuing  said  election,  and  by  adjournment  on  the 
next  day  thereafter,  and  constituted  John  H.  Jeffries,  one  of  their 
number,  the  return  judge  of  said  ward,  and  authorized  the  certifi- 
cate to  be  issued  (a  copy  whereof  was  annexed) ;  and  that  they 
are  advised  that  the  functions  of  the  said  judges  of  said  election 
for  the  said  ward  then  ceased  and  ended. 

That  certain  persons  to  them  unknown,  intending  and  con- 
triving to  defeat  the  election  of  complainants  to  the  offices  afore- 
said, and  to  nullify  votes  cast  by  the  majority  of  voters  at  the 
said  election,  by  falsifying,  polluting,  and  corrupting  the  returns 
of  the  votes  cast  in  the  companies  or  troops  so  voting  on  the  day 
of  election,  as  aforesaid,  have  caused  to  be  transmitted  to  the 
said  Charles  D.  Knight,  Prothonotary,  as  aforesaid,  certain  forged 
and  spurious  papers  (copies  of  which  were  annexed),  purporting 
to  be  returns  of  elections  held  in  the  companies  of  the  88th 
Regiment  Pennsylvania  Volunteers,  at  Fort  Ellsworth,  near 
Alexandria,  commanded  by  Colonel  George  P.  McLean. 

That  the  alleged  company  returns,  with  the  papers  purporting 
to  be  the  oaths  of  the  officers  by  whom  the  company  elections 
were  alleged  to  have  been  held,  and  the  signatures  of  the  said 
officers,  were  each  and  all  forged,  and  tliat  no  election  was  held 
at  that  time  in  said  companies,  or  at  any  other  time. 

That  on  the  morning  of  the  second  Tuesday  of  November, 
instant,  the  following  notice  by  A.  E.  Eldridge,  who  had  been 
president  of  the  board  of  return  judges,  was  sent  to  the  said 
judges  of  the  election  divisions  of  said  Nineteenth  Ward  of  said 
city,  to  meet  on  that  evening : — 

"Philadelphia,  November  12th,  1861. 
"  Mr.  Joseph  Woodhead,  Judge  of  the  Second  Precinct  : 

*'  Sir, — You  are  hereby  notified  to  meet  the  return  judges  of 
the  Nineteenth  Ward,  this   Tuesday  evening,  at  the  house  of 
Robert  Bowers,  at  the  corner  of  F.  R.  and  Norris,  at  8  o*clock. 
"A.  E.  Eldridqb,  President  of  the  Board.** 
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That  certain  of  said  judges  refused  to  act  thereat,  but  that  sir 
of  said  judges  repaired  to  some  other  place  in  the  vicinity,  and 
then  and  there  proceeded  to  count  the  votes  purporting  by  said 
forged  returns  to  have  been  cjist  in  the  said  companies  A,  C,  and 
F,  and  to  sign  and  issue  to  the  defendants  certificates  of  election 
to  the  said  offices.  And  that  the  defendants  now  hold  in  their 
possession  the  said  false  and  fraudulent  certificates,  based  upon 
said  forced  returns. 

Complainants  further  averred  that  the  prothonotary  did  not 
certify  to  the  said  judges*  copies  of  the  said  forged  company  re- 
turns ;  but  that  certified  abstracts  thereof,  including  said  pre- 
tended votes  for  ward  officers  of  said  ward,  were  obtained  from 
him  by  a  person  not  one  of  said  judges,  long  before  said  second 
Tuesday  of  November ;  and  that  the  said  prothonotary,  having  • 
been  notified  that  said  returns  were  forged,  would  not  certify 
copies  thereof;  and  that  said  certified  abstracts  were  used  to 
compass  the  said  fraud.  That  the  prothonotary  did  not  even 
certify  to  the  return  judges  of  said  county  copies  of  said  forged 
returns,  under  the  advice  of  the  Court  of  Common  Pleas  of  said 
county,  given  to  him  in  open  court,  the  learned  judge  who  gave 
said  advice  pronouncing  that  the  evidence  of  the  forgery  was 
overwhelming. 

That  they  are  advised  that  the  said  meeting  of  said  judges  last 
mentioned  was  without  any  authority  of  law,  and  that  their  pro- 
ceedings and  said  certificates  of  election  were  null  and  void,  even 
if  said  company  returns  had  been  genuine,  and  if  they  had  been 
certified  to  by  the  said  prothonotary,  inasmuch  as  the  functions 
of  the  said  division  judges  had  ceased  on  the  preceding  10th  day 
of  October  last. 

The  complainants  showing  to  the  court  that  the  said  certificates 
of  election  so  held  by  the  defendants  are  not  only  null  and  void 
in  point  of  law,  by  reason  of  the  same  issuing  from  a  defunct 
body,  but  that  in  point  of  fact  they  are  false  and  fraudulent,  by 
reason  of  being  founded  upon,  and  representing  as  true,  the 
forged  and  spurious  returns  aforesaid ;  and  upon  information  and 
belief,  that  the  said  defendants  intend,  unless  restrained,  to 
retain  the  said  false,  fraudulent,  and  illegal  certificates  of 
election,  and  to  utter  and  publish  the  same  as  if  lawful  and  true, 
and  not  based  upon  forgery  and  fraud ;  and  that  they  will  attempt, 
in  contempt  and  violation  of  law,  and  to  the  prejudice  of  the 
rights  of  complainants,  and  the  interests  of  the  community,  to 
intrude  themselves  among  the  members  of  the  Common  Council 
of  said  city  at  their  organization;  that  the  ^^ prevention  or  re- 
straint of  the  commission  or  continuance  of  acts  contrary  to  law, 
and  prejudicial  to  the  interests  of  the  community  or  to  the  rights 
of  individuals,"  are  matters  cognisable  in  eqmty,  and  that  umess 
the  said  defendants  are  restrained  and  prevented  by  the  power 
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and  authority  of  the  court  in  the  premises,  great  and  irreparable 
mischief  will  be  done ;  they  prayed  the  court  to  order,  adjudge, 
and  decree  that  the  said  company  returns  are  false,  forged,  and 
fabricated,  and  a  fraud  upon  them  and  the  community ;  and  that 
the  said  certificates  so  held  by  the  defendants  are  illegal,  fraudu- 
lent, and  utterly  void ;  and  perpetually  to  enjoin,  and  by  writ  of 
preliminary  injunction  presently  enjoin,  the  said  defendants  from 
using  in  any  manner,  at  any  time,  or  for  any  purpose  whatever, 
the  said  certificates,  or  either  of  them,  or  the  said  false,  forged, 
fabricated  company  returns,  or  either  of  them ;  and  that  the  said 
certificates  be  delivered  up  to  be  cancelled ;  and  for  such  further 
aid  and  relief  in  the  premises  as  may  be  consistent  with  equity ; 
with  prayer  for  a  writ  of  subpcenay  commanding  defendants  to 
appear  on  a  day  certain,  to  answer  the  matters  therein  objected 
against  them,  and  to  do,  submit  to,  and  receive  whatsoever  shall 
be  adjudged  in  the  premises. 

This  bill  was  sworn  to  and  filed,  and  this  writ  awarded.  On 
the  return  day  affidavits  pro  and  con  were  read  before  the  court, 
and  the  refusal  of  some  of  the  return  judges  to  meet  on  the 
second  Tuesday  of  November,  and  the  adjournment  of  the  others 
to  an  unusual  place,  were  accounted  for  by  proof  that  the  judges 
were  liable  to  interruption  while  holding  their  meetings  at  the 
place  usually  occupied  by  them  in  the  discharge  of  their  official 
duties. 

The  case  was  argued  by  WiUiam  L.  Hirst  for  the  complainants, 
and  by  Amos  Briggs  for  the  respondents.  No  printed  brief  was 
furnished  by  either  of  the  counsel. 

The  opinion  of  the  court  was  delivered,  November  26th  1861, 
by 

LowRiE,  C.  J. — The  law  providing  for  the  voting  of  soldiers, 
who  are  away  from  home  in  actual  service,  so  clearly  covers,  by 
its  terms,  the  case  of  municipal  elections,  which  are  held  at  the 
same  time  as  the  general  election,  that  we  are  unable  to  find  any 
argument  that  is  at  all  satisfactory  for  excepting  the  late  muni- 
cipal election  of  Philadelphia  out  of  its  operation.  We  must, 
therefore,  declare  that  the  soldiers  in  camp  had  a  right  to  vote 
for  their  proper  municipal  officers  at  home,  and  to  have  their 
votes  counted  on  the  second  Tuesday  of  November,  if  they  were 
properly  certified  and  returned.  It  was  therefore  the  duty  of 
the  judges  of  the  Nineteenth  Ward  to  meet  on  the  second  Tuesday 
of  November,  so  as  to  include  in  their  enumeration  such  returns 
of  the  votes  of  the  soldiers  as  should  be  properly  certified  to 
them ;  and  this,  whether  they  had  a  regular  adjournment  for  that 
day  or  not. 

They  did  meet  on  that  4^7?  and  include  in  their  enumeration 
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the  votes  of  the  soldiers,  issued  certificates  of  election  to  those 
candidates  who,  by  the  votes  thus  included,  appeared  to  have 
been  elected :  and  now  we  are  asked  to  declare  those  certificates 
illegal,  fraudulent,  and  void,  and  to  enjoin  the  defendants  from 
using  them,  and  to  require  them  to  be  delivered  up  and  can- 
celled. 

Possibly  some  of  the  camp  returns,  or  pretended  returns,  had 
obtained  so  bad  a  reputation  by  the  public  examination,  which 
had  been  had  of  them  before  the  Court  of  Common  Pleas,  that 
judges,  who  were  carefully  honest,  would  have  discovered  y^rj 
clear  reasons  for  rejecting  them.  But  even  if  we  have  authority 
for  examining  this  matter,  we  have  no  convincing  proof  that  the 
return  judges  acted  fraudulently  in  receiving  those  returns. 
They  seem  to  have  had  formal  certificates  of  them,  and  they  may 
have  committed  a  mistake,  rather  than  a  fraud,  in  not  duly  in- 
quiring of  the  channel  through  which  those  certificates  were 
received,  and  may  very  honestly  have  concluded  that  they  have 
no  authority  to  inquire  into  the  authenticity  of  papers  which 
came  into  their  hands  in  proper  form.  We  find  fraud  enough  in 
these  camp  returns  without  taking  suspicions  for  evidence  or 
proof  of  it,  and  without  condemning  those  against  whom  the  evi- 
dence is  incomplete. 

It  is  alleged  that  on  the  second  Tuesday  of  November  some  of 
the  return  judges  refused  to  meet,  and  that  those  who  did  meet, 
met  at  an  unusual  place  to  count  the  soldiers'  votes,  and  to  issue 
the  certificates :  but  the  affidavits  of  the  defendants  seem  to  us 
sufficiently  to  account  for  this,  by  showing  that  the  duties  of  the 
return  judges  were  so  interfered  with,  by  a  disorderly  crowd, 
that  they  could  not  be  performed  at  the  usual  place. 

We  have,  therefore,  no  ground  left  for  our  interference,  but 
the  single  one  that  the  return  judges  included,  in  their  enume- 
ration, returns  purporting  to  be  from  three  companies  of  volun- 
teers, which  were  mere  forgeries.  We  admit  that,  in  the  evidence 
before  us,  it  appears  clear  to  us  all  that  those  returns  are  forge- 
ries, and  that  it  was  only  by  their  inclusion  in  the  enumeration 
that  the  defendants  have  obtained  certificates  of  their  election. 
We  admit,  therefore,  that  the  evidence  proves  that  these  certifi- 
cates of  the  election  of  the  defendants  are  founded  in  manifest 
fraud,  the  forgery  of  some  unknown  person,  but  we  do  not  find 
that  the  defendants  had  any  hand  in  it,  and  we  trust  they  had 
not. 

Can  we,  on  this  account,  interfere  and  declare  the  certificates 
void  ?  We  think  not.  According  to  our  laws,  the  election  has 
passed  completely  through  all  its  forms,  the  result  has  been  in 
due  form  declared  and  certified,  and  the  defendants  have  received 
their  certificates  of  election,  and  are  entitled  to  their  seats  as 
members  of  the  common  council.    The  title-papers  of  their  offices 
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are  complete,  and  have  the  signatures  of  the  proper  officers  of 
the  law ;  and  if  they  are  vitiated  bv  any  mistake  or  fraud  in  the 
process  that  has  produced  them,  this  raises  a  case  to  be  tried  by 
the  forms  of  "a  contested  election,"  before  the  tribunal  ap- 
pointed by  law  to  try  such  questions,  and  not  by  the  ordinary 
forms  of  legal  or  equitable  process  before  the  usual  judicial  tri- 
bunals. It  is  part  of  the  process  of  political  organization,  and 
not  a  question  of  private  rights,  and  therefore  the  constitution 
does  not  require  that  the  courts  shall  determine  its  validity. 

The  law  has  appointed  a  special  tribunal  to  try  just  such  a 
question  as  this,  and  we  can  have  no  right  to  step  in  between  the 
case  and  that  tribunal,  and  alter  the  return  of  the  election  judges, 
and  annul  their  certificates.  Plain  as  the  fraud  appears,  and 
earnestly  as  we  condemn  it  as  citizens,  it  is  no  part  of  our  func- 
tions as  a  court  to  sit  in  judgment  on  it.  The  Common  Council 
is  the  proper  tribunal  to  try  cases  of  contested  elections  relative 
to  its  own  members,  and  there  the  fraud  and  forgery  must  neces- 
sarily be  tried  and  decided  with  final  effect.  They  are  appointed 
by  law  to  try  the  whole  case,  and  they  alone  can  try  it.  We 
decided  this  last  year  at  Philadelphia,  in  the  case  of  The  Com- 
monwealth V,  Baxter,  11  Casey  264,  a  case  from  Bradford  county, 
where  a  commissioner  of  highways  had  received  a  regular  certi- 
ficate of  election,  and  where  we  decided  that  it  could  be  avoided 
only  by  a  regular  process  of  a  contested  election  case.  Perhaps 
that  case  may  be  found  worthy  of  examination. 

If,  in  this  way,  we  suffer  a  gross  fraud  to  pass  through  our 
hands  without  remedy,  it  is  not  because  we  have  any  mercy  for 
the  fraud,  but  because  we  cannot  frustrate  it  by  any  decree  of 
ours  without  an  act  of  usurpation.  Another  tribunal  is  appointed 
to  administer  the  remedy,  and  we  believe  that,  on  proper  appli- 
cation, it  will  administer  it  rightly,  according  to  the  evidence  it 
may  have.  And  if  we  had  doubts  of  this,  we  should  still  not  be 
justified  in  interfering.  Sad  indeed,  very  sad,  has  been  our  re- 
cent experience  of  election  frauds ;  but  we  cannot  believe  that 
our  partisanship  has  become  so  reckless,  and  our  elective  fran- 
chise so  carelessly  exercised,  and  our  thirst  for  office  and  power 
so  intensely  selfish,  that  any  official  body  will  sanction  so  base 
and  frightful  a  fraud  upon  the  public  as  this  now  appears,  or 
that  any  man  deemed  worthy  of  an  office  would  accept  it  under 
such  circumstances. 

It  is  suggested  that  there  is  danger,  if  we  do  not  interfere, 
that  this  fraud  will  be  persisted  in  by  the  defendants,  and  adopted 
by  their  co-partisans,  and  will  be  resisted  by  riotous  violence. 
Possibly  this  may  be  so ;  for,  when  public  forms  of  proceeding 
are  tainted  with  known  fraud,  public  or  common  sense  cannot 
help  regarding  the  sanction  of  them  as  a  mere  exercise  of  force 
without  right,  and  then  riotous  resistance   becomes  probable 
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where  the  public  take  great  interest  in  the  matter ;  as  violence 
is  very  apt  to  beget  violence.  God  save  our  country  from  this 
additional  degradation.  The  violence  of  partisan  strife  has  already 
humiliated  us  much.  Let  not  fraud  and  force  be  met  by  riot 
now  and  here.  Rouse  by  violence  the  passions  of  men,  and  the 
contested  election  case  will  become  a  trial  of  the  courage  of  op- 
posing parties,  and  not  of  the  truth  of  the  case.  Silence  the 
passions,  and  let  truth  have  a  chance  to  present  her  claims  to 
quiet  reason.  Let  stillness  or  the  quiet  force  of  relevant  testi- 
mony, rule  the  time  that  intervenes  between  now  and  the  decision 
of  the  contested  election,  and  the  decision  will  be  right.  No 
man  of  sense,  much  less  of  conscience,  will  dare  to  stand  in 
broad  open  day  before  high  Heaven,  and  before  the  honest  con- 
science of  the  country,  and  sanction  this  forgery,  if  the  evidence 
be  then  as  it  now  is.  None  such  will  desire  to  do  it.  But  if  his 
judgment  be  beclouded  by  the  passions  of  opposing  popular  par- 
ties, and  he  be  forced  to  assert  his  courage  rather  than  the  truth, 
then  the  rights  of  justice  will  be  insecure. 

It  is  a  sore  affliction  to  us  to  witness  these  disorders  of  our 
country.  We  cannot  avoid  reflecting,  whither  do  they  tend; 
and  yfe  wish  that  all  others  would  think  of  this,  that  we  may  find 
a  proper  political  remedy.  Our  selfish  assertion  of  our  righUj 
and  neglect  in  studying  our  duties,  may  have  much  to  do  with 
them.  Our  elections  have  become  so  intensely  selfish,  that  op- 
posing parties  treat  each  other  as  enemies,  and  thus  many  on 
each  side  will  come  to  think  that  tricks  and  lies,  fraud,  forgery 
and  perjury  are  legitimate  strategy,  and  even  honest  men  are 
led  to  claim  the  fruits  of  it,  and  candidates  are  very  apt  to  be 
selected,  not  because  of  their  honesty  or  their  competence  for 
office,  but  of  their  capacity  to  lead  in  an  election  combat,  and 
of  their  readiness  to  reward  their  assistants  at  the  expense  of 
the  public.  When  elections  are  conducted  in  any  large  degree 
on  such  principles,  they  become  a  form  of  civil  war,  repeated 
annually  by  appointment  of  law,  and  tending  to  substitute  anar- 
chy for  law.  For  a  while  it  is  a  question  which  party  shall 
assemble  the  most  voterSj  honestly  or  dishonestly,  by  fair  argu- 
ment or  by  lying  charlatanism ;  but  soon  it  becomes  a  question 
which  party  can  force  the  election  returns  to  count  the  highest 
numbers,  and  then  forgery  and  perjury  lend  their  assistance. 
This  is  a  frightful  stand-point  to  occupy  for  a  look  into  the  future. 
We  shall  not  attempt  to  report  its  revelations. 

Injunction  refused. 
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Chase  versus  Miller. 

Constitutional  Law. — "  Election  District^'  and  "  Residence'  in  the  Elec* 
tion  Law  defined. — Right  of  Citizen  tn  Military  Service  beyond  the 
Lines  of  the  State  to  vote  at  General  Election  not  authorized  by  the  Zd 
Article  of  the  Constitution, — Jurisdiction  of  Supreme  Court  as  a  Court 
of  Error. —  Contested  Election  Case  when  reviewed  on  Certiorari. — Z)e- 
cree  of  Quarter  Sessions  not  final  in  cases  of  ConteMed  Election. 

1.  Jurisdiction  is  given  to  the  Supreme  Court  to  revise  and  correct  the  pro- 
ceedings of  inferior  courts,  unless  when  expressly  excluded  by  statute,  or 
where  a  cose  is  stated  by  the  parties  wherein  they  a^ree  to  submit  their  dis- 
putes to  the  Common  Pleas,  without  expressly  resemng  their  right  to  a  writ 
of  error ;  but  the  errors  to  be  reviewed  must  appear  upon  the  record. 

2.  Hence  this  court  has  jurisdiction  of  a  contested  election  on  certiorari, 
where  it  appears  from  the  record  that  no  facts  were  in  dispute ;  for  as  bills 
of  exception  are  not  allowed  in  the  Quarter  Sessions,  no  question  arising  out- 
side of  the  record,  can  be  reviewed,  but  only  the  ruling  of  the  court  l^low, 
upon  questions  of  law  purely. 

3.  The  155th  section  of  the  Act  of  2d  of  July  1839,  giving  to  Courts  of 
Quarter  Sessions,  in  cases  of  contested  elections,  the  same  powers  conferred 
on  committees  of  the  legislature,  to  compel  the  attendance  of  witnesses,  and 
the  production  of 'books  and  napers,  is  a  grant  of  jpower  for  the  specific  pur- 
poses named,  but  does  not  maxe  the  decree  of  the  (Quarter  Sessions  final  and 
conclusive,  like  the  report  of  the  committee  in  a  case  of  contested  member- 
ship in  that  body. 

4.  Election- districts,  within  the  meaning  of  the  Pennsylvania  statutes,  de- 
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note  subdivisions  of  state  territory  marked  out  by  known  boundaries,  pro- 
arranged  and  declared  by  public  authority ;  though  not  defined  by  the  con- 
stitution, they  mean  in  it  the  same  as  in  the  statute,  and  are  recognised  as 
among  the  civil  institutions  of  the  state,  vrhich  can  neither  be  created  nor 
controlled  by  the  military  power. 

5.  "Residence,"  in  the  constitution,  is  the  same  as  domicil,  the  place 
where  a  man  establishes  his  abode,  makes  the  seat  of  his  property,  and  exer- 
cises his  civil  and  political  rights. 

6.  The  right  of  a  soldier  to  vote  under  the  constitution  is  confined  to  the 
election  district  where  he  resided  at  the  time  of  his  entering  the  military 
service. 

7.  The  43d  section  of  the  Election  Law  of  Pennsylvania,  passed  July  2d 
1839,  allowing  soldiers  in  actual  military  service  to  vote,  outside  of  the  boun- 
daries of  the  state,  conflicts  with  the  amended  clause  of  the  3d  article  of  the 
constitution,  and  is  therefore  unconstitutional,  null  and  void. 

Certiorari  to  the  Quarter  Sessions  of  Luzerne  county. 

This  was  a  case  of  contested  election,  founded  on  the  com- 
plaint of  the  requisite  number  of  the  qualified  electors  of  Lu- 
zerne county,  setting  forth  an  undue  election  and  false  return 
of  Ezra  B.  Chase  to  the  oflice  of  district  attorney. 

The  complaint  was  filed  November  29th  1861,  and  the  time  of 
hearing  fixed  for  the  7th  of  December  following.  On  the  same 
day  a  rule  was  granted  by  the  Quarter  Sessions  to  show  cause 
why  the  "petition  should  not  be  quashed."  On  the  7th  of  De- 
cember the  hearing  was  continued  until  the  16th,  and  leave 
granted  to  petitioners  to  amend  their  complaint.  On  the  19th 
of  December  the  rule  to  quash  was  discharged,  and,  on  the  24th, 
the  following  agreement  between  the  contestants  was  filed : — 

"  It  is  agreed  the  following  facts  be  submitted  as  a  case  stated 
for  the  court's  decisioiu  Admitted,  that  of  the  votes  polled 
within  the  county  of  Luzerne,  Ezra  B.  Chase  received  5811 
votes,  and  that  Jerome  G.  Miller  received  6646,  and  that  the 
said  number  of  votes  by  each  received  be  counted  by  the  court 
as  legal  votes. 

"  That  of  the  votes  polled  by  the  volunteers  in  the  army  E.  B. 
Chase  received  68  votes,  Jerome  G.  Miller  received  862  votes. 
But  the  legality  of  the  votes  polled  by  the  volunteers  in  the  army 
not  being  admitted,  the  question  as  to  the  legal  efifect  thereof  is 
submitted  as  a  matter  of  law  for  the  court.  If  the  court  should 
be  of  opinion  that  the  army  vote  is  constitutional  and  legal,  the 
same  to  be  allowed  by  the  court,  and  added  to  the  votes  ca^t  in 
the  county  for  the  party  or  parties  in  whose  favour  they  may  be, 
and  then  the  court  to  decree  in  favour  of  the  party  having  the 
greatest  number  of  votes.  If  no  part  of  the  army  vote  is  re- 
ceived, the  decree  to  be  in  favour  of  Mr.  Chase,  tne  army  vote 
being  taken  as  above  stated,  the  objections  to  it  being  all  waived 
except  as  to  its  constitutionality." 

On  the  6th  of  January  1862,  the  court  below  (Coxyngham, 
P.  J.)  delivered  an  elaborate  opinion,  sustaining  the  constitution- 
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ality  of  the  army  vote,  and  decreeing  that  Jerome  G.  Miller  was 
duly  elected  to  the  office  of  district  attorney  of  Luzerne  county. 
The  case  was  thereupon  removed  into  this  court  by  Ezra  fe. 
Chase,  for  whom  the  following  errors  were  assigned: — 1.  The 
court  erred  in  allowing  the  votes  cast  by  volunteers  in  the  army 
to  be  counted  as  legal  and  constitutional  votes,  and  in  adding  the 
same  to  the  votes  cast  in  the  county  of  Luzerne. 

2.  The  court  erred  in  decreeing  that  "  at  the  late  election  for 
said  county,  held  on  the  second  Tuesday  of  Octobor  last,  Jerome 
6.  Miller  received  six  thousand  and  eight  (6008)  votes,  and  that 
therefore  the  said  Jerome  G.  Miller  had  a  majority  of  the  votes 
given  for  said  office,  and  was  consequently  duly  elected  to  the 
same.*' 

3.  The  court  erred  in  not  holding  the  law  authorizing  soldiers 
in  service  to  vote  unconstitutional,  and  therefore  void. 

The  case  was  argued  here  by  L.  Hahen  and  Stanly  Wood- 
ward,  for  appellant,  who  contended,  1.  That  the  right  to  vote 
was  by  the  constitution,  art.  8,  §  1,  confined  to  persons  who  have 
"resided*'  in  the  state  one  year,  and  in  the  election  district 
where  they  offer  to  vote  ten  days  immediately  preceding  the  elec- 
tion, and  who  have  paid  taxes  as  therein  required ;  and  that  if 
the  citizen  violate  either  of  these  conditions,  his  right  to  vote 
is  taken  away  by  his  own  act :  McDaniers  Case,  4  renn.  L.  J. 
314.  That  residence  and  domicil  are  synonymous  terms :  Cooper 
V,  Galbraith,  3  Wash.  C.  C.  Rep.  546.  That  domicil  or  residence, 
in  its  ordinary  acceptation,  means  the  place  where  a  person 
lives,  or  has  his  home. 

"  In  a  strict  and  legal  sense  that  is  properly  the  domicil  of  a 
person  where  he  has  his  true,  fixed,  permanent  home  and  prin- 
cipal establishment,  and  to  which,  whenever  he  is  absent,  he  has 
the  intention  of  returning.** 

In  the  Roman  law  it  is  said,  there  is  no  doubt  but  every  per- 
son has  his  domicil  in  that  place  where  he  makes  his  family  resi- 
dence and  principal  place  of  his  business,  from  which  he  is  not 
about  to  depart  unless  some  business  requires ;  when  he  leaves 
it  he  deems  himself  a  wanderer:  Story *s  Conf.  Laws  60,  51. 

The  seat  of  the  fortune  or  property  which  any  person  pos- 
sesses in  any  place  constitutes  his  chief  domicil :  Pothier. 

The  French  jurists  have  defined  domicil  to  be  "  the  place  where 
a  person  has  his  principal  establishment.*'  Denizart  says :  "  The 
domicil  of  a  person  is  the  place  where  a  person  enjoys  his  rights, 
and  establishes  his  abode,  and  makes  the  seat  of  his  property." 

Kent's  Commentaries,  note  E.,  p.  431,  says :  "  The  place  where 
a  man  carries  on  his  established  business  or  professional  occupa- 
tion is  his  domicil,  and  he  has  all  the  privileges,  and  is  bound  by 
all  the  duties  flowing  therefrom.  The  original  domicil  of  the 
party  always  continues  till  he  has  fairly  changed  it  for  another." 
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"  It  18  in  the  place  of  his  domicil  that  a  man  exercises  his  civil 
and  political  rights.  Domicil  is  the  place  where  a  person  has 
established  his  ordinary  dwelling:*'  Bouvier's  Inst.  1st  vol.  96. 
Officers,  soldiers,  and  marines  of  the  United  States  do  not  lose 
their  domicil  while  thus  employed :  Id.  99.  See  also  Guier  v, 
O'Daniel,  1  Binn.  352 ;  United  States  v.  The  Penelope,  2  Peters* 
Adm.  Dec.  450.  That  therefore  the  several  election  districts 
within  the  proper  county  are  the  places  and  the  only  places  where 
votes  can  be  received  under  the  Constitution  of  Pennsylvania. 

"  That  the  words  '  election  district*  mean  any  part  of  a  city 
or  county  where  its  boundaries  are  fixed  by  law,  within  the 
limits  of  which  the  citizens  assemble  to  vote  for  public  offi- 
cers, whether  their  authority  is  local  or  they  are  to  act  in 
governing  the  affairs  of  the  state  and  nation:  McDaniel's  Case, 
4  Penn.  L.  J.  314 ;  and  that  the  63d  section  of  the  Election 
Law  of  1839  adopts  the  words,  and  affirms  every  one  of  the  con- 
stitutional requisites. 

2.  That  the  legislature  have  no  power  to  change  or  dispense 
with  these  requisites.  That  a  voter  cannot  have  two  domicils, 
nor  can  the  legislature  of  Pennsylvania  create  election  districts 
in  other  states. 

3.  If,  as  must  be  conceded,  the  object  of  this  provision  was  to 
prevent  fraudulent  voting,  the  danger  is  at  least  as  great  in  the 
army  as  at  home.  The  persons  who  vote  there  are  subject  to 
like  passions  with  those  who  stay  at  home.  The  officers,  by 
whom  these  elections  are  held,  have  not  been  chosen  for  this 

fmrpose  in  accordance  with  or  under  the  sanction  of  the  election 
aws;  they  may  never  have  been  residents  of  the  state,  or 
even  citizens  of  the  United  States.  Without  the  means  of  test- 
ing the  qualification  of  voters,  without  access  to  naturalization 
papers,  tax-lists,  or  any  of  the  tests  usually  resorted  to  to  prevent 
illegal  voting,  the  greatest  frauds  might  easily  be  perpetrated, 
and  the  greatest  irregularities  allowed,  which  no  investigation 
could  ever  reach. 

Protesting  that  the  framers  of  the  constitution  never  meant  to 
tolerate  such  uncertainty  in  our  elections,  the  court  was  asked  to 
rescue  the  people  of  the  Commonwealth  from  this  infraction  of 
their  constitutional  rights. 

S.  P.  Longstreet  and  G.  M.  Wharton^  for  appellee. — 1.  The  er- 
rors assigned  on  this  certiorari  being  on  the  facts  and  merits, 
cannot  be  examined  into  in  this  proceeding :  Derry  Overseers  v. 
Brown,  1  Harris  390. 

It  makes  no  difierence  how  the  facts  are  brought  before  the 
court  below,  whether  by  agreement  of  the  parties  upon  the  facts 
to  be  submitted,  or  by  parol  evidence ;  the  court  below  having 
once  examined  into  the  merits  of  the  controversy  upon  the  facts, 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  407 

[Chase  v.  Miller.] 

and  passed  on  the  same,  this  court  has  no  power  to  review  their 
judgment  on  a  certiorari.  A  certiorari  does  not  bring  up  the 
evidence.  The  regularity  of  the  proceedings  is  all  that  is  exam- 
inable in  this  court :  Union  Canal  Company  v.  Reiser,  J  Harris  134. 

The  power  of  this  court  to  revise  the  proceedings  of  all  inferior 
jurisdictions,  extends  to  the  correction  of  errors  on  the  face  of 
their  proceedings,  but  not  to  the  rejudging  of  their  judgments 
on  their  merits.  This  correctional  power  extends  no  further 
than  to  keep  them  within  the  limits  of  their  jurisdiction,  and  to 
compel  them  to  exercise  it  with  regularity :  Carpenter's  Case,  2 
Harris  486  ;  Commonwealth  v.  Nathans,  5  Barr  124 ;  Wallington 
et  ah  V,  Kneass,  3  Harris  313 ;  Mifflin  Township  v.  Elizabeth,  6 
Harris  17. 

The  Supreme  Court  has  no  jurisdiction  to  try,  on  the  merits, 
a  contested  election  of  a  county  or  township  officer ;  and  a  cer- 
tiorari will  not  lie,  even  to  correct  irregularities,  in  the  proceed- 
ing of  a  contested  election  of  this  nature.  This  revisory  power 
has  been  withheld  by  the  act  which  is  the  basis  of  the  proceedings 
in  this  case:  Act  of  2d  July  1839,  §  155. 

The  provisions  of  the  Act  of  Assembly  so  concurrently  point 
to  a  definitive  sentence,  that  no  words  can  more  closely  constitute 
a  tribunal  for  the  final  and  conclusive  determination  of  a  contro- 
versy. 

An  appeal  to  the  Supreme  Court  never  lies  from  the  proceed* 
ing  of  any  inferior  jurisdiction,  specially  conferred  by  statute, 
unless  an  appeal  be  given :  Mifflin  Township  v.  Elizabeth,  5  Barr. 
There  is  no  statute  authorizing  this  appeal. 

The  facts  were  agreed  upon  and  submitted  "  as  a  case  stated 
for  the  court's  decision,"  without  reserving  the  right  to  sue  out 
a  writ  of  error.  Judgment  on  a  case  statid  may  not  be  removed 
by  writ  of  error,  unless  a  right  be  expressly  reserved  to  sue  it 
out :  Carpenter's  Case,  2  Harris  488.  In  the  present  case  the 
right  to  sue  out  a  writ  of  error  is  not  only  not  reserved,  but  the 
Act  of  Assembly  clearly  declares  that  the  judgment  shall  be  final. 

The  facts  having  been  submitted  in  writing  as  a  case  stated 
for  the  decision  of  the  court,  with  an  agreement,  inter  alia,  that 
"  if  the  court  should  be  of  the  opinion  that  the  army  vote  is  con- 
stitutional and  legal,  the  same  to  be  allowed  by  the  court,  and 
added  to  the  votes  cast  in  the  county  for  the  party  or  parties  in 
whose  favour  they  may  be,  and  then  the  court  to  decide  in  favour 
of  the  party  having  the  greatest  number  of  votes.  If  no  part 
of  the  army  vote  is  received,  the  decree  to  be  in  favour  of  Mr. 
Chase ;"  after  a  patient  hearing  and  full  argument,  the  merits 
having  been  regularly  passed  upon  and  a  definitive  opinion  ren- 
dered, it  is  not,  we  respectfully  submit,  in  the  power  of  this  court 
to  review  the  proceedings. 

2.  The  constitutional  question  has  been  disposed  of  by  the  able 
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opinion  of  the  learned  judge  before  whom  the  case  was  argued  in 
the  court  below.     There  is  little,  if  anything,  to  be  added  to  it. 

"  A  constitution  is  not  to  receive  a  technical  interpretation, 
like  a  common  law  instrument  or  statute."  "  It  is  to  be  inter- 
preted so  as  to  carry  out  the  great  principles  of  our  government, 
not  to  defeat  them ;  and  to  that  end  its  commands,  as  to  the  time 
or  manner  of  performing  an  act,  are  to  be  considered  as  merely 
directory,  whenever  it  is  not  said  that  the  act  shall  be  performed 
at  the  time,  or  in  the  manner  prescribed,  and  no  other  :*'  Com- 
monwealth V.  Clark,  7  W.  &  S.  127. 

Under  this  rule  the  constitutional  provision  referred  to,  will 
admit  of  another  and  more  liberal  interpretation  and  construc- 
tion, one  more  in  keeping  with  the  spirit  of  our  institutions^, 
more  consonant  with  the  great  principles  of  our  government  than 
the  narrow  and  technical  one  claimed  by  the  appellant. 

The  great  cardinal  principle  of  our  government  is  based  upon 
the  elective  franchise,  the  right  of  the  people  to  elect  their  rulers, 
and  to  pass  upon,  at  the  ballot-box,  the  merits  of  their  respect- 
ive candidates  for  official  station.  This  principle  lies  at  the 
foundation  of  our  constitution ;  it  is  the  corner-stone  of  the 
political  edifice ;  it  is  recognised  by  our  customs,  and  proclaimed 
by  our  laws. 

The  object  and  intent  of  the  provision  relating  to  the  residence 
of  electors,  seems  very  clear  and  obvious.  The  intention  of  the 
convention  which  framed  that  provision,  was  not  to  disfranchise 
the  free  white  citizens  who  are  otherwise  qualified  to  vote,  but 
to  guard  against  fraud,  by  designating  the  district  in  which  or 
for  which  their  votes  should  be  polled. 

It  means  nothing  more  than  that,  in  addition  to  the  other 
qualifications,  a  citizen  shall  be  resident  (that  is,  domiciled)  in 
his  proper  election  district,  ten  days  or  more  previous  to  the  day 
of  election ;  that  his  residence  must  have  commenced  at  least 
ten  days  previous.  It  is  to  the  time  when  the  residence  does 
commence,  that  the  article  more  distinctly  looks  in  order  to  guard 
against  the  fraud  of  surreptitious  changes.  If  it  mean  no  more 
than  that  the  residence  shall  be  ten  days  or  more  in  the  proper 
district,  and  the  domicil  of  the  soldier  be  unchanged,  he  would 
be  a  qualified  voter ;  and  the  legislature  may,  without  conflict 
with  the  spirit  and  intent  of  the  article,  fix  the  place  where  he 
may  give  his  vote.  Any  other  view  strikes  at  the  foundation  of 
this  great  American  principle. 

It  is  not  necessary  that  the  election  should  be  held  in  the  same 
district  for  which  the  votes  are  polled ;  it  may  be  held  elsewhere. 
In  fact,  this  principle  seems  to  have  been  generally  conceded  as 
it  has  been  acted  upon  by  both  the  legislature  and  the  courts. 
The  elections  for  the  township  of  Wilkesbarre  were  for  many 
years  held  at  the  old  court-house  in  the  borough  of  Wilkesbarre. 
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The  legislature  and  executive  of  Pennsylvania  followed  the 
same  rule  of  interpretation  laid  down  by  Chief  Justice  Gibson, 
when,  on  the  26th  of  April  1844,  they  resolved,  "That  any  per^ 
son  who  may  be  constitutionally  qualified  to  vote  ill  any  city  or 
ijounty  of  this  Commonwealth,  but  who  may  have  removed  from 
one  ward  to  another  ward  within  such  city,  or  from  any  borough 
or  township  in  such  county  to  any  other  borough  or  township  in 
such  county,  within  ten  days  next  preceding  any  general  election 
held  therein,  shall  be  entitled  to  vote  at  such  general  election  in 
the  ward,  borough,  or  township  from  which  such  person  may 
have  so  removed.** 

The  Commonwealth  v.  Hartman,  5  Harris  119,  adopts  the  same 
rule  of  interpretation  as  The  Commonwealth  v.  Clark,  7  W.  &  S. 
127.  There  is  no  clause  in  the  constitution  which  prohibits  the 
legislature  from  passing  a  law  authorizing  soldiers  to  vote  at 
their  respective  camps,  for  the  candidates  in  their  respective  dis- 
tricts, county,  or  state,  or  from  establishing  temporary  election 
polls  for  that  purpose,  and  constituting  the  commanding  officers 
the  officers  of  the  election ;  and  unless  prohibited,  the  power  may 
be  exercised.  The  constitution  furnishes  the  principle  of  govern- 
ment, not  the  rule  of  action.  It  prescribes  popular  elections, 
and  leaves  the  legislature  to  regulate  them.  The  error  of  the 
appellant  springs  from  the  attempt  to  deduce  from  the  constitu- 
tion not  only  the  principle  but  the  rule  of  its  application.  He 
seeks  to  construct  a  rule  by  implication  that  will  defeat  the  legis- 
lative regulations,  and  thereby  destroy  the  very  right  the  consti- 
tution intended  to  guard,  viz.,  the  right  of  suffrage. 

3.  An  election  district  is  not  the  creature  of  the  constitution 
but  of  the  statute.  There  is  nothing  in  the  constitution  to  pre- 
vent the  legislature  from  establishing,  for  the  convenience  of  the 
people,  different  places  to  receive  votes  for  the  same  election  dis- 
trict, nor  is  there  anything  to  prevent  their  establishing,  for  the 
convenience  of  the  voters  of  a  district,  a  place  outside  of  the 
district  for  holding  the  election.  This  latter  proposition  seems 
to  be  conceded,  and  thereby  the  appellant  abandons  the  doctrine 
of  strict  construction,  and  admits  the  power  of  the  legislature  to 
go  beyond  the  letter  of  the  constitution,  in  establishing  auxiliary 
rules  to  carry  into  effect  its  provisions,  so  long  as  they  do  not 
transcend  its  spirit.  This  right  once  admitted,  we  submit,  all 
that  is  claimed  by  the  appellee  must  necessarily  follow.  Where 
there  is  no  prohibition  found,  the  execution  of  a  power  cannot  be 
deemed  unconstitutional,  even  though  it  seems  to  trespass  on  our 
ideas  of  natural  justice  and  right  reason :  Commonwealth  v, 
Mc Williams,  1  Jones  70.  It  must  be  a  very  clejir  case  to  justify 
the  judiciary  in  setting  aside  an  Act  of  Assembly  as  unconstitu- 
tional :  Commonwealth  v.  Maxwell,  3  Casey  458 ;  The  Erie  and 
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North  East  Railroad  Company  v.  Casey,  2  Id.  300 ;  Kilpatrick  v. 
The  Commonwealth,  7  Id.  215. 

The  clause  of  the  constitution  relied  on  provides  that  persons 
complying  with  certain  requisites  specified  shall  enjoy  the  rights 
of  an  elector ;  but  it  does  not  say,  not  otherwise,  nor  in  any  other 
place  than  the  place  specified,  shall  this  right  be  exercised.  It 
is  a  peace  provision,  calculated  to  operate  upon  civilians.  It 
neither  enlarges  or  abridges  any  rights  belonging  to  the  soldier 
as  a  member  of  the  body  politic,  or  citizen  of  the  Commonwealth. 
It  leaves  his  rights  unimpaired  in  the  hands  of  the  state,  who,  in 
the  exercise  of  her  attributes  of  sovereignty,  is  free  to  provide 
such  means  for  securing  to  him  the  enjoyments  of  those  rights 
as  the  exigencies  of  the  case  might  demand.  This  she  has  done 
by  the  passage  of  the  Act  of  Assembly  now  under  consideration. 

4.  Why  should  the  brave  volunteer  be  denied  the  privilege  and 
facilities  of  voting  ?  Is  he  less  intelligent,  less  honest,  than  those 
who  stay  at  home  ?  Is  it  against  the  spirit  of  our  institutions 
that  he  should  have  those  privileges  and  facility  extended  to  him, 
or  does  public  policy  demand  his  disfranchisement  ?  Why  then 
this  attempt  to  annul  the  statute  securing  to  him  these  rights  ? 
Neither  the  constitution,  the  spirit  of  our  institutions,  nor  public 
policy,  demands  it. 

Legislatures  may  from  time  to  time  provide  new  remedies, 
modify  old  ones,  validate  defects  in  form,  provide  new  tribunals 
or  new  processes  for  vindicating  existing  rights ;  and  such  enact- 
ments are  perfectly  within  the  limits  of  the  state  and  national 
constitutions :  Bank  of  Kentucky  v.  Schuylkill  Bank,  1  Parsons 
223.  And  as  the  appellant  holds  the  domicil  of  the  soldier  to  be 
unchanged,  as  a  necessary  consequence  he  would  be  entitled  to 
vote,  and  the  legislature  may,  in  perfect  keeping  with  both  the 
letter  and  spirit  of  the  constitution,  fix  the  place  where  he  may 
give  his  vote. 

The  opinion  of  the  court  was  delivered.  May  22d  1862,  by 
Woodward,  J. — This  is  a  case  of  contested  election.  It  comes 
up  to  us  by  writ  of  certiorari,  A  motion  was  made  and  fully 
argued,  to  quash  the  writ  on  the  ground  that  the  decree  of  the 
court  below  is  final  and  conclusive,  and  that  we  have  no  jurisdic- 
tion to  review  it.  The  first  point  to  be  considered,  therefore,  is 
our  jurisdiction ;  for  if  there  be  any  doubt  on  that  head,  we  shall 
be  more  than  willing  to  escape  the  constitutional  question  upon 
the  record. 

When  the  legislature  committed  contested  elections  of  county 
officers  to  the  Quarter  Sessions,  they  made  .them  judicial  proceed- 
ings, and  annexed  all  the  usual  and  necessary  incidents  of  judicial 
proceedings.  Always,  contested  elections  might  come  under  judi- 
cial cognisance  by  quo  warranto^  but  in  the  forms  of  this  case 
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they  are  purely  statutory,  and  subject  to  such  rules  as  the  legis- 
lature has  been  pleased  to  prescribe.  Our  appellate  jurisdiction 
iu  such  cases  might  be  taken  away  altogether  by  statute,  but  if  it 
has  not  been,  it  must  be  held  to  attach,  as  a  necessary  judicial 
incident,  in  the  same  manner  in  which  it  attaches  to  other  records 
of  the  Courts  of  Quarter  Sessions. 

For  one  hundred  and  forty  years  the  general  jurisdiction  of  this 
court  has  been  declared  by  statute  to  extend  to  the  examination 
and  correction  of  ^'  all  and  all  manner  of  error  of  the  justices, 
magistrates,  and  courts  of  the  Commonwealth,  in  the  process, 
proceedings,  judgments,  and  decrees,  as  well  in  criminal  as  in  civil 
proceedings,  *****  and  to  minister  justice  to  all  per- 
sons as  full  and  ample  to  all  intents  and  purposes  as  the  said  court 
has  heretofore  had  power  to  do  under  the  constitution  and  laws  of 
the  Commonwealth."  Such  are  part  of  the  words  of  the  Act  of 
1836.  In  the  old  Act  of  22d  May  1722,  the  powers  granted  were 
such  as  *'  the  justices  of  the  Court  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  or  any  of  them,  possessed."  When,  there- 
fore, the  Act  of  1836  refers  itself  to  the  "  heretofore"  powers  of 
the  courts,  the  general  common  law  powers  of  the  three  principal 
courts  of  Westminster  Hall,  so  far  as  they  are  unimpaired  by  our 
constitutions,  state  and  national,  are  to  be  understood  by  the 
reference. 

This  is  a  large  charter.  There  is  no  temptation  to  widen  it  by 
judicial  construction — the  inclination  of  the  judicial  mind  is  rather 
to  narrow  it.  But  as  it  is  a  trust  for  the  people  of  Pennsylvania, 
judges  have  no  right,  from  motives  of  ease  and  convenience,  to 
surrender,  weaken,  or  obscure,  by  judicial  refinements,  one  single 
one  of  the  powers  granted.  The  legislature  may  qualify  them, 
and  in  a  few  instances  have  done  so,  as  in  the  Justices  Act  of 
1810,  where  the  Courts  of  Common  Pleas  are  empowered  to  issue 
cettiorarieM  to  justices  of  the  peace,  and  to  give  judgments  there- 
upon, which  shall  be  final,  ''and  no  writ  of  error  shall  issue 
thereon."  In  numerous  decisions  it  has  been  held  that  these 
words  oust  our  jurisdiction  over  judgments  rendered  by  the  Com- 
mon Pleas  on  certioraris  to  justices  of  the  peace.  The  result 
of  the  authorities  touching  the  general  subject  of  our  appellate 
jurisdiction,  was  well  stated  by  the  present  chief  justice,  in  Gors- 
line  V.  Place,  8  Casey,  when  he  said :  "  The  judicial  authority  of 
this  court  extends  to  the  review  and  correction  of  all  proceedings 
of  all  inferior  courts,  except  where  %uch  review  is  expressly  excluded 
ly  statute^'*  There  is  a  class  of  cases  in  our  books  which  would 
seem  to  establish  another  exception — that  of  a  case  stated  by  the 
parties,  wherein  they  agree  to  submit  their  disputes  to  the  Com- 
mon Pleas,  without  expressly  reservingj  their  right  to  a  writ  of 
error.  The  first  of  these  cases  was  Fuller  v.  Trevor,  8  S.  &  R. 
529,   which  was  an  amicable  reference  of  a  pending  cause  to 
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referees,  subject  to  the  opinion  of  the  court  on  all  legal  points  and 
objections.  The  Court  of  Common  Pleas  rendered  judgment  on 
the  report  of  the  referees,  and  this  court  held  that  a  writ  of  error 
would  not  lie  to  that  judgment,  because  the  agreement  did  not 
provide  that  the  case  should  "  be  considered  as  of  the  nature  of  a 
special  verdict  and  subject  to  a  writ  of  error."  In  Kline  v.  Guthart, 
2  Penna.  R.  495,  which  was  a  reference  under  the  Act  of  1705, 
and  a  judgment  on  the  award,  Gibson,  C.  J.,  gave  the  rationale 
of  the  ground  on  which  a  writ  of  error  is  denied  to  such  judgments. 
He  regarded  awards  as  in  the  nature  of  verdicts,  exceptions  to 
them  as  motions  for  a  new  trial,  and  judgments  upon  them  as 
overruling  such  motions ;  and  inasmuch  as  writs  of  error  never  go 
to  verdicts,  nor  to  mere  discretionary  exercises  of  power  by  the 
courts,  such  records  are  not  reviewable  here.  To  the  same  effect 
were  Wilson  v.  The  Commonwealth,  3  Penna.  R.  532,  and  Berg  v. 
Moore,  7  Barr  94;  whilst  Davis  v.  Barr,  5  S.  &  R.  516,  and  Kel- 
ley  V.  Shoenberger,  7  Watts  394,  frequently  cited  to  the  same 
point,  are  not  applicable  to  it,  as  any  one  will  see  who  consults 
them.  If,  then,  we  have  an  established  exception,  additional  to 
the  one  exception  stated  by  the  chief  justice  in  Gorsline  v.  Place, 
it  is  where  a  case  is  referred  by  agreement  of  parties  to  an  auditor 
or  referees,  without  an  express  reservation  of  the  right  of  review, 
and  the  Court  of  Common  Pleas  passes  only  on  exceptions  to 
their  report.  The  presumption  of  law  is,  in  such  cases,  that  the 
parties  meant  to  bind  themselves  by  the  award  of  the  domestic 
tribunal  of  their  own  providing,  and  therefore  we  leave  them 
bound;  for,  whilst  consent  of  parties  cannot  confer  jurisdiction 
upon  us,  it  may  take  it  away.  I  need  not  allude  to  another  class 
of  cases,  such  as  viewers  of  land  damages  and  other  special  statu- 
tory tribunals,  between  whom  and  this  court  there  is  no  recog- 
nised relation  whatever,  for  these  do  not  fall  within  the  range  of 
the  present  discussion. 

Such,  then,  in  general,  is  the  jurisdiction  of  this  court,  to  cor- 
rect all  manner  of  errors  of  inferior  judicial  tribunals ; — and  that  is 
not  to  be  taken  away,  except  by  express  terms  or  irresistible  im- 
plication, has  been  declared  in  many  cases :  Burgenhoffen  v.  Mar- 
tin, 3  Yeates  479 ;  Overseers  v.  Smith,  2  S.  &  R.  363 ;  Common- 
wealth V,  Beaumont,  4  Rawle  366 ;  Commonwealth  v.  McGinnis, 
2  Wh.  113. 

But  this  statement  is  to  be  received  with  a  very  important  qua- 
lification— that  the  errors  to  be  reviewed  shall  appear  on  the 
record.  This  is  necessary  to  all  appellate  jurisdictions,  where 
cases  come  up  by  writs  of  error  or  certiorari.  The  only  mode 
provided  by  law  for  bringing  evidence  or  the  opinion  of  an  inferior 
court  upon  what  is  technically  called  "the  record,"  is  by  a  bill  of 
exceptions,  sealed  and  certified  by  the  judge ;  and,  as  bills  of  ex- 
ception are  not  allowed  in  the  Quarter  Sessions,  no  question 
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which  arises  ont  of  the  evidence  in  that  court  can  be  got  np  into 
this  court.  Hence,  whilst  certiorari  lies  to  the  proceedings  of  the 
Quarter  Sessions,  in  road  cases,  in  pauper  cases,  in  contested  elec- 
tion cases,  and  in  other  statutory  causes  committed  to  the  juris- 
diction of  that  court,  the  writ  brings  up  nothing  but  what  appears 
upon  the  record,  without  a  bill  of  exceptions.  Our  correctional 
power  extends  no  farther  in  such  cases  than  to  keep  the  court 
within  the  limits  of  its  jurisdiction,  and  to  see  that  that  is  exer- 
cised with  regularity  according  to  law:  Carpenter's  Case,  2  Harris 
486 ;  Mifflin  Township  v.  Elizabeth,  6  Id.  17 ;  Union  Canal  Co. 
V.  Reiser,  7  Id.  134;  Mauch  Chunk  v.  Nescopeck,  9  Id.  46.  And 
especially  is  this  the  rule,  where,  as  in  Carpenter's  Case,  the  sta- 
tute under  which  the  proceeding  is  had  declares  that  the  Common 
Pleas  ^'  shall  proceed  upon  the  merits  and  determine  finally  upon 
the  same."  Though  bills  of  exception  do  prevail  in  the  Courts 
of  Common  Pleas,  the  legislature  may  restrict  our  jurisdictiifn, 
and  these  words  have  been  held  to  restrict  it  in  the  manner  above 
stated.  Neither  these  words  nor  any  equivalents,  however,  are 
found  in  the  Acts  of  Assembly  under  which  the  present  case  is 
prosecuted,  and  we  are,  therefore,  under  no  special  restrictions. 
The  Act  of  8d  May  1850,  Purd.  239,  provides  that  the  elections 
of  district  attorneys  shall  be  contested  and  decided  in  the  manner 
provided  for  contesting  the  election  ©f  county  officers,  and  by  the 
163d  section  of  the  General  Election  Law  of  2d  July  1839,  Purd. 
800,  the  Courts  of  Quarter  Sessions  have  jurisdiction  to  hear  and 
determine  the  contested  elections  of  county  and  township  officers — 
nothing  being  said  about  the  finality  of  the  courts'  decree,  as  in 
the  act  of  the  same  date  relating  to  the  election  of  prothonotaries, 
&c.,  under  which  Carpenter's  Case  occurred. 

But  the  155th  section  of  the  act  under  which  the  present  case 
originated  provides  that  the  Courts  of  Quarter  Sessions,  when 
sitting  in  contested  elections,  shall  have,  in  addition  to  their  ordi- 
nary judicial  powers  to  compel  the  attendance  of  witnesses,  and 
the  production  of  books  and  papers,  '^  all  the  powers  which  are 
conferred  upon  committees  of  the  legislature  by  the  several  pro- 
Tisions  of  this  act."  Hence  it  is  argued  that  the  statute  meant 
to  make  the  decree  of  the  Quarter  Sessions  as  final  and  conclusive 
as  the  report  of  the  legislative  committee  in  a  case  of  contested 
membership  of  that  body.  Such,  however,  is  not  the  meaning  of 
the  reference.  The  reference  is,  rather,  to  the  provision  of  the 
143d  section,  which  empowers  the  committee  to  compel  any  per* 
son,  not  a  legal  voter,  who  voted  at  the  election  in  question,  to 
declare  under  oath  for  which  candidate  he  voted.  This  was  a 
new  and  extraordinary  power,  and,  being  conferred  on  a  legisla- 
lative  committee,  the  statute  meant,  by  the  reference,  to  confer 
the  same  power  on  Courts  of  Quarter  Sessions  when  sitting  in 
contested  elections. 
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Having  now  brought  together  the  several  statutes  which  define 
and  regulate  our  general  jurisdiction  in  Quarter  Sessions  eases, 
it  is  necessary,  next,  that  we  see  what  this  particular  case  is  upon 
the  record,  for  the  extent  to  which  we  can  review  the  merits  must 
depend  upon  how  far  they  appear  of  record. 

Under  the  Act  of  Assembly  above  referred  to,  an  election  for 
district  attorney  was  held  in  Luzerne  county  last  October,  at 
which  Ezra  B.  Chase  and  Jerome  G.  Miller  were  the  candidates. 
After  counting  what  the  return  judges  considered  legal  votes,  they 
gave  their  certificate  of  election  to  Chase,  but  twenty  qualified  elec- 
tors filed  their  complaint  in  writing,  setting  forth  an  undue  elec- 
tion, and  a  false  return  of  Chase,  and  thus  this  contest  was 
inaugurated.  Besides  complaining  of  a  large  number  of  fraudu- 
lent votes  cast  within  the  county,  the  petitioners  set  forth  that 
*'  on  the  day  of  election  certain  citizens  of  the  Commonwealth, 
being  qualified  electors  of  the  county  of  Luzerne,  and  then  in 
the  aictual  military  service  in  certain  detachments  or  companies  of 
volunteers,  under  a  requisition  from  the  President  of  the  United 
States,  and  by  the  authority  of  the  Governor  of  the  Common- 
wealth, did,  agreeably  to  law,  hold  an  election  for  the  purpose  of 
electing  countv  oflScers  of  Luzerne ;"  and  then  follows  a  detailed 
statement  of  the  votes  oast  by  different  companies  for  the  office  of 
district  attorney,  and  a  complaint  that  the  return  judges  excluded 
the  vote  of  the  volunteers,  and  issued  thdir  certificate  in  disregard 
of  it. 

The  petitioners  did  not  give  the  names  of  the  military  voters, 

nor  tell  the  court  where  they  voted.     Exceptions  were  filed  to 

^'  K  the  complaint,  one  of  which  was  that  the  place  of  voting  was  not 

1^    ^  disclosed,  but  the  court  overruled  the  exceptions,  and  refused  to 

quash  the  complaint  or  compel  it  to  be  amended  in  this  particular. 

Pending  the  proceedings  upon  this  petition,  the  parties,  on  the 

24th  of  December,  1861,  entered  into,  and,  with  the  leave  of  the 

'  ^    '  court,  filed  of  record,  a  written  agreement  in  these  words : 

^  l^  ^'  It  is  agreed  the  following  facts  be  submitted  as  a  case  stated 

for  the  court's  decision.     Admitted  that  of  the  votes  polled  within 

the  county  of  Luzerne,  Ezra  B.  Chase  received  5811  votes,  and 

that  Jerome  G.  Miller  received  5646,  and  that  the  said  number 

of  votes  by  each  received  be  counted  by  the  court  as  legal  votes. 

That  of  the  votes  polled  by  the  volunteers  in  the  army,  Ezra  B. 

Chase  received  58  votes,  Jerome  G.  Miller  received  362  votes. 

But  the  legality  of  the  votes  polled  by  the  volunteers  in  the  army 

not  being  admitted,  the  question  as  to  the  legal  effect  thereof  is 

submitted  as  a  matter  of  law  for  the  court.     If  the  court  should 

be  of  opinion  that  the  army  vote  is  constitutional  and  legal,  the 

same  to  be  allowed  by  the  court,  and  added  to  the  vote  cast  in 

the  county  for  the  party  or  parties  in  whose  favour  they  may  be, 

and  then  the  court  to  decree  in  favour  of  the  party  having  the 
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greatest  number  of  votes.  If  no  part  of  the  army  vote  is  received^ 
the  decree  to  be  in  favour  of  Mr.  Chase,  the  army  vote  being 
taken  as  above  stated,  the  objections  to  it  being  all  ivaived,  except 
as  to  its  constitutionality." 

On  the  6th  of  January,  the  court  made  their  decree  ^^  upon  the 
written  statement  of  facts  agreed  to  by  the  parties,  and  filed  upon 
the  24th  December  ultimo,  no  other  evidence  being  offered," 
which  was  to  the  effect  that  the  army  vote  was  legal,  that  it 
should  be  counted,  and  that  it  gave  a  majority  to  Miller,  to  whom 
the  office  was  awarded. 

It  has  been  seen  already  that  the  inability  of  this  court  to  review 
a  decree  of  the  Quarter  Sessions  on  its  merits,  springs  not  from 
any  organic  defect  of  jurisdiction,  but  from  the  want  of  a  bill  of 
exceptions  to  certify  us  of  the  facts ;  but  no  bill  of  exceptions 
is  needed  when  the  parties  agree  upon  the  facts  and  the  court  make 
their  agreement  a  part  of  the  record,  and  then  "  thereupon  judging," 
base  their  decree  exclusively  on  such  agreement.  A  bill  of  excep- 
tions compels  the  facts  upon  the  record.  Neither  the  court  nor  the 
adverse  party  can  resist  it,  but  the  parties  cannot  be  compelled  to 
agree,  nor  the  court  to  admit  their  agreement  to  record.  Still  both 
may  be  done,  and  thus  the  purpose  of  a  bill  of  exceptions  fully 
attained.  The  agreed  facts  become,  in  such  a  case,  as  real  a  part 
of  the  record  as  if  a  special  verdict  had  been  received  and  recorded. 
The  court  to  whom  the  legislature  committed  this  contested  election 
is  provided  with  a  jury  which  might  be  used  to  ascertain  facts,  and 
a  special  verdict  is  as  much  legal  ground  for  judgment  in  the  Quar- 
ter Sessions  as  in  the  Common  Pleas.  The  parties  have  come  to 
what  is  substantially  a  special  verdict  by  their  agreement,  and  it  is 
wholly  immaterial  that  they  did  not  reserve  to  themselves  a  right 
of  review,  for  not  waiving  it,  the  law  gave  them  that.  Had  the 
court  possessed  itself  of  the  facts  per  testes^  whether  in  the  form  of 
oral  evidence  or  by  depositions,  we  could  not  notice  them,  simply 
because  there  is  no  mode  of  certifying  to  us  what  the  facts  were, 
but,  placing  them  upon  the  record  by  the  concurrent  consent  of 
court,  counsel  and  parties,  and  then  basing  the  decree  most  dis- 
tinctly and  exclusively  upon  the  facts  so  ascertained,  it  would  be 
hypercriticism  run  mad  to  so  construe  the  statutes  under  which  we 
sit  as  to  deny  a  citizen  the  right  of  review. 

If  we  should  limit  ourselves  strictly  to  the  agreement  of  24th 
December,  as  the  court  below  did,  we  should  be  obliged  to  say  it 
was  wholly  insufficient  to  support  the  decree  that  was  built  upon 
it,  for  it  does  not  tell  us  that  the  volunteers,  who  cast  what  it  calls 
the  army  vote,  were  qualified  electors  of  Luzerne  county,  that  they 
were  serving  in  any  detachment  or  company  in  pursuance  of 
public  authority,  who  they  were,  nor  where  they  voted,  whether 
within  ten  miles  of  their  usual  place  of  voting,  or  in  Virginia  or 
Kentucky.     On  all  these  points  the  agreement  is  dumb.    And  if 
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the  parties  were  able  to  bring  before  the  return  jndges  no  better 
case  than  is  made  by  that  paper,  the  judges  did  well  to  reject  the 
army  vote  and  award  the  certificate  according  to  votes  of  whose 
legality  they  had  some  evidence. 

£ut  to  help  out  the  record  we  choose  to  read  the  agreement  in 
connection  with  the  petition  of  complaint,  and  we  have  already 
seen  that  that  did  set  forth,  not  as  fully  as  it  ought,  but  with  tol- 
erable precision,  the  qualified  character  of  the  volunteers  who  cast 
.the  votes  in  question.  By  the  expression  " army  vote, "  in  the 
agreement,  we  are  then  to  understand  the  votes  alluded  to  in  the 
petition  of  complaint.  This  is  absolutely  necessary  to  meet  the 
main  question  of  the  cause,  for  there  is  nothing  in  the  agreement, 
in  and  of  itself  considered,  to  raise  that  question  or  any  other  that 
is  worthy  of  judicial  notice. 

But  even  when  we  construe  the  agreement  by  the  precedent 
parts  of  the  record,  we  cannot  learn  in  what  state  the  votes  were 
cast.  The  army  raised  in  Pennsylvania  has  been  employed  most 
of  the  time  in  other  states — though  camps  of  instruction  have  been 
maintained  within  our  own  state.  The  reasonable  presumption  is 
that  the  votes  denominated  the  army  vote,  were  cast  partly  within 
and  partly  without  our  state,  and  such  we  have  reason  to  believe 
was  the  fact.  No  account  whatever  was  made  of  the  place  of  vo- 
ting in  the  court  below. 

The  *'  army  vote,**  as  it  is  most  loosely  called  in  the  agreement 
of  24th  December,  was  cast  somewhere,  and  counted  in  pursuance 
of  section  43d  and  the  sections  immediately  succeeding  of  the  Ge- 
neral Election  Law  of  2d  July  1839,  Purd.  289.  The  43d  section 
is  in  these  words : — 

"  Whenever  any  of  the  citizens  of  this  Commonwealth,  qualified 
as  hereinbefore  provided,  shall  be  in  any  actual  military  service 
in  any  detachment  of  the  militia  or  corps  of  volunteers  under  a  re- 
quisition from  the  President  of  the  United  States,  or  by  the  autho- 
rity of  this  Commonwealth,  on  the  day  of  the  general  election, 
such  citizens  may  exercise  the  right  of  suffrage  at  such  place  as 
may  be  appointed  by  the  commanding  officer  of  the  troop  or 
company  to  which  they  shall  respectively  belong,  as  fully  as  if  they 
were  present  at  the  usual  place  of  election :  Provided^  That  no 
member  of  any  such  troop  or  company  shall  be  permitted  to  vote 
at  the  place  so  appointed,  if  at  the  time  of  such  election  he  shall 
be  within  ten  miles  of  the  place  at  which  he  would  be  entitled  to 
vote  if  not  in  the  service  aforesaid." 

This  section  and  its  sequents  are  virtually  a  reprint  of  the  Act 
of  29th  March  1813,  6  Smith's  Laws,  p.  70.  The  proviso  of  that 
Act  prescribed  two  miles  from  his  usual  place  of  voting  as  the 
condition  on  which  the  volunteer  in  actual  service  might  exercise 
suffrage  elsewhere.  Such  a  proviso,  whether  two  miles,  as  in  the 
Act  of  1813,  or  ten  miles,  as  in  the  Act  of  1839,  is  an  intimation 
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of  that  which  we  have  other  reasons  for  believing,  that  the  legis- 
lature of  neither  of  those  years  had  any  thought  whatever  of 
legalizing  military  voting  outside  of  our  own  territorial  limits. 
They  probably  meant  to  give  the  citizen  soldier  who  should  be  in 
actual  service  within  the  state  on  the  day  of  the  general  elec- 
tion, an  opportunity  to  vote,  if  his  engagements  detained  him  at 
the  prescribed  distance  from  his  domicil.  And  so  understood, 
there  was  nothing  in  the  State  Constitution,  when  the  Act  of  1813 
was  passed,  which  its  terms  could  be  thought  to  contravene.  The 
Constitution  of  1790  was  then  in  force,  ana  the  qualifications  of  an 
elector  which  that  instrument  prescribed,  were  that  he  should  be  a 
freeman  of  the  age  of  twenty-one  years ;  that  he  should  have  re- 
sided in  the  state  two  years  next  before  the  election,  and  within 
that  time  paid  a  state  or  county  tax,  which  should  have  been 
assessed  at  least  six  months  before  the  election — or  he  should  be 
a  son,  between  twenty-one  and  twenty-two  years  of  age,  of  a  citi- 
zen qualified  as  aforesaid.  This  was  the  constitutional  rule,  and 
the  whole  of  it,  up  to  January  1st  1839,  when  the  amended  Con- 
stitution of  1888  took  effect;  and,  therefore,  when  the  revisers 
of  our  civil  code,  who  were  very  competent  constitutional  law- 
yers, reported  in  1834  a  general  election  law,  substantially  the 
same  that  is  now  in  force,  they  did  not  hesitate  to  retain  the 
substance  of  the  Act  of  1813.  Had  their  report  been  made  after 
the  Constitution  of  1838,  we  would  scarcely  have  expected  them 
to  incorporate  the  provisions  of  the  Act  of  1813,  for,  as  we  shall 
See  hereafter,  the  Constitution  of  1838  made  the  precise  place  of 
voting  an  element  of  suffrage. 

For  five  years  their  report  was  not  taken  up  by  the  legislature, 
and  when,  near  the  close  of  the  long  session  of  1839,  it  came  up, 
the  legislature  passed  it  pretty  much  in  the  words  submitted  by 
the  revisers,  without  adverting  to  the  changes  which  in  that  inter- 
val of  five  years  had  taken  place  in  our  fundamental  law.  We 
are  not  to  wonder  at  this,  for  instances  of  even  more  careless  legis- 
lation are  not  uncommon.  The  act  was  a  long  one,  made  up  of  157 
sections,  was  not  touched  until  a  late  day  of  the  session,  and  was 
adopted  by  the  two  houses  on  the  25th  June — the  very  day  they 
adjourned.  It  was  signed  by  the  governor  on  the  2d  July  1839, 
which  gave  the  act  its  date.  If,  in  the  hurry  of  closing  a  long 
session  of  the  legislature,  any  one  of  the  numerous  provisions  of  the 
act  suggested  a  constitutional  doubt  to  the  mind  of  a  single  member, 
he  doubtless  dismissed  it  upon  faith  in  the  revisers,  without  remem- 
bering that  he  was  called  to  consider  a  very  different  constitu- 
tional question  from  any  that  engaged  their  attention.  Tradition 
tells  of  no  constitutional  debates  on  the  Act  of  1839  in  the 
legislature  that  passed  it.  I  mention  these  circumstances  as  show- 
ing how  inconclusive  is  the  argument  which  the  learned  judge 
below  attempted  to  deduce  in  favour  of  the  constitutionality  of  the 
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act,  from  the  high  character  of  many  of  the  members  of  the  legis- 
lature. 

The  great  question  now  before  us  is,  whether  the  43d  section 
of  the  act  can  be  reconciled  with  the  1st  section  of  article  3d  of 
the  amended  constitution  ?  Having  already  quoted  the  43d  sec- 
tion, I  will  bring  into  contrast  with  it  the  very  terms  of  the  con- 
stitutional provision : — 

"  In  elections  by  the  citizens,  every  white  freeman  of  the  age 
of  twenty-one  years,  having  resided  in  the  state  one  year,  and  in 
the  election  district  where  he  offers  to  vote  ten  days  immediately 
preceding  such  election^  and  within  two  years  paid  a  state  or 
county  tax,  which  shall  have  been  assessed  at  least  ten  days  before 
the  election,  shall  enjoy  the  rights  of  an  elector.  But  a  citizen 
of  the  United  States  who  had  previously  been  a  qualified  voter  in 
this  state,  and  removed  therefrom  and  returned,  and  who  shall 
have  resided  in  the  election  district  and  paid  taxes  as  aforesaid, 
shall  be  entitled  to  vote  after  residing  in  the  state  six  months : 
Provided^  That  white  freemen,  citizens  of  the  United  States,  be- 
tween the  ages  of  twenty-one  and  twenty-two  years,  and  having 
resided  in  the  state  one  year,  and  in  the  election  district  ten  days, 
as  aforesaid,  shall  be  entitled  to  vote,  although  they  shall  not  have 
paid  taxes.** 

By  comparing  this  clause  with  the  corresponding  provision  of 
the  Constitution  of  1790,  it  will  be  seen  in  what  the  amendments 
consisted.  The  word  "  white**  was  introduced  before  "  freemen," 
excluding  thereby  negro  suffrage,  which  had  prevailed  to  a  slight 
extent.  The  state  residence  was  reduced  from  two  years  to  one, 
and  the  words  requiring  a  residence  in  the  election  district  where 
he  offers  to  vote,  were  added. 

This  latter  amendment  was  probably  suggested  by  the  registry 
law,  which  was  passed  in  1836,  for  the' city  and  county  of  Phila- 
delphia, the  main  object  of  which  was  to  identify  the  legal  voter, 
before  the  election  came  on,  and  to  compel  him  to  offer  his  vote 
in  his  appropriate  ward  or  township,  and  thereby  to  exclude  dis- 
qualified pretenders  and  fraudulent  voters  of  all  sorts.  The  idea 
of  a  registry  of  legal  voters  as  means  to  purity  of  elections  was 
hinted  by  Ch.  J.  Tilghman  in  1816,  in  Catlin  v.  Smith,  2  S,  &  R. 
266.  When  the  third  article  came  up  in  the  Convention  of  1838, 
the  political  party  who  had  favoured  the  Philadelphia  registry 
law  brought  forward  and  supported  this  amendment  as  calculated 
to  accomplish  substantially  the  same  results  for  the  whole  state 
which  the  registry  law  proposed  to  accomplish  for  Philadelphia. 
The  political  party  to  whom  the  registry  law  had  always  been  dis- 
tasteful, opposed  the  amendment  as  an  unnecessary  clog  upon 
freedom  of  suffrage,  but  on  a  division  it  was  adoptied  by  a  vote 
of  sixty-four  to  sixty,  every  member  from  the  city  of  Philadelphia, 
where  the  registry  law  had  proved  acceptable,  voting  for  it,  and 
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every  member  from  the  county  of  Philadelphia,  which  had  never 
relished  the  registry  law,  voting  against  the  amendment :  Con. 
Deb.  vol.  ix.,  p.  300,  et  aeq. 

Regarding  the  amendment  as  designed  in  general  to  exclude 
fraudulent  voting,  the  question  now  is,  what  construction  shall  be 
given  to  its  particular  phraseology  ?  Construing  the  words  ac- 
cording to  their  plain  and  literal  import  (and  we  must  presume 
that  the  people  of  Pennsylvania  construed  them  so  when  they 
adopted  the  amendment),  they  mean,  undoubtedly,  that  the  citizen, 
possessing  the  other  requisite  qualifications,  is  to  have  a  ten  days' 
residence  in  an  election  district,  and  is  to  offer  his  ballot  in  that 
district.  The  second  section  of  this  article  requires  all  popular 
elections  to  be  by  ballot.  To  "  offer  to  vote'*  by  ballot,  is  to  pre- 
sent oneself,  with  proper  qualifications,  at  the  time  and  place  ap- 
pointed, and  to  make  manual  delivery  of  the  ballot  to  the  officers 
appointed  by  law  to  receive  it.  ^he  ballot  cannot  be  sent  by 
mail  or  express,  nor  can  it  be  cast  outside  of  all  Pennsylvania 
election  districts  and  certified  into  the  county  where  the  voter  has 
his  domicil.  We  cannot  be  persuaded  that  the  constitution  ever 
contemplated  any  such  mode  of  voting,  and  we  have  abundant 
reason  for  thinking  that  to  permit  it  would  break  down  all  the 
safeguards  of  honest  suffrage.  The  constitution  meant,  rather, 
that  the  voter,  in  propria  persona,  should  offer  his  vote  in  an 
appropriate  election  district,  in  order  that  his  neighbours  might 
be  at  hand  to  establish  his  right  to  vote  if  it  were  challenged,  or 
to  challenge  if  it  were  doubtful. 

The  amendment  so  understood,  introduced  not  only  a  new  test 
of  the  right  of  suffrage,  to  wit,  a  district  residence,  but  a  rule  of 
voting  also.     Place  became  an  element  of  sufirage  for  a  two-fold 

Eurpose.  Without  the  district  residence  no  man  shall  vote,  but 
aving  had  the  district  residence,  the  right  it  confers  is  to  vote 
in  that  district.  Such  is  the  voice  of  the  constitution.  The  test 
and  the  rule  are  equally  obligatory.  We  have  no  power  to  dis- 
pense with  either.  Whoever  would  claim  the  franchise  which  the 
constitution  grants,  must  exercise  it  in  the  manner  the  constitu- 
tion prescribes. 

But^  be  it  observed,  the  constitution  does  not  define  an  election 
district,  and  therefore  I  hold  that  it  referred  the  definition  to  the 
legislature.  The  words  "election  district,"  do  not  occur  in  the 
Constitution  of  1790.  The  word  "  district"  was  often  applied  by 
that  instrument  to  subdivisions  of  the  state  for  senatorial,  repre- 
sentative, and  judicial  purposes,  but  never  for  purposes  of  general 
elections.  Election  districts  acquired  their  first  constitutional 
recognition  in  1838.  They  had,  however,  long  been  familiar  to 
our  ordinary  legislation.  "When  any  township  or  townships 
hath  or  have  been  divided,  or  hereafter  shall  be  divided,  in  form- 
ing any  election  dietrictj  an  inspector  shall  be  chosen  for  each  dis- 
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trict,"  said  the  7th  section  of  the  Act  of  15th  February  1799 
(3  Smith's  Laws  340),  and  since  that  time  we  have  had  innu- 
merable Acts  of  Assembly  creating,  dividing,  and  subdividing 
election  districts,  until  the  legislature  grew  tired  of  the  subject, 
and,  in  1854,  turned  it  over  to  the  Courts  of  Quarter  Sessions,  to 
fix  election  districts,  ''so  as  to  suit  the  convenience  of  the  inhabit- 
ants thereof :"  Purd.  1069.  Always,  from  1799  down  to  the 
present  hour,  election  districts,  within  the  meaning  of  our  statutes, 
have  denoted  subdivisions  of  Pennsylvania  territory,  marked  out 
by  known  boundaries,  prearranged  and  declared  by  public  autho- 
rity. Whether  composed,  as  at  different  periods  they  have  been, 
of  counties,  or  cities,  or  townships,  or  boroughs,  of  wards  or  of 
precincts,  they  have  always  been  such  subdivisions  of  our  own 
territory,  and  no  man  has  ever  been  known  to  suggest  the  forma- 
tion of  an  election  district  by  Pennsylvania  authority  outside  of 
her  state  borders.  Now,  whilst  the  constitution  did  not  stop  to 
define  election  districts,  it  took  up  and  incorporated  them  as  the 
legislature  had  theretofore  or  should  thereafter  define  and  regu- 
late them.  It  referred  itself  to  the  legislative  will  on  the  subject. 
And,  therefore,  election  districts  mean  in  the  constitution  just 
what  they  mean  in  the  statutes.  This  necessary  dependence  of 
constitutional  principles  upon  auxiliary  legislation  was  explained 
in  Maxwell's  Case,  3  Casey  444.  We  must  understand  the  con^ 
stitution,  then,  as  prescribing  to  the  qualified  voter,  that  his  ballot 
is  to  be  cast  in  such  an  election  district  as  the  legislature  may 
erect  by  itself  or  through  the  courts.  And  the  legislative  power 
over  election  districts  is  unlimited  within  our  own  state.  Whe- 
ther they  could  form  a  district  beyond  our  territorial  jurisdiction 
for  the  convenience  of  our  own  citizens,  is  a  question  which  need 
not  be  considered,  for  no  such  legislation  has  been  attempted. 
But  it  is  quite  clear  to  our  minds  that  the  legislature  might  erect 
a  military  camp  within  the  state  into  an  election  district,  and  the 
moment  they  should  do  so  the  constitution  would  apply  itself  to 
that  district  in  the  same  manner  as  to  any  other. 

But  there  must' not  only  be  a  district  to  vote  in,  but  there  must 
be  a  residence  therein  for  ten  days  next  preceding  the  election. 
This  is  a  part  of  the  condition  of  suffrage.  Undoubtedly  the 
primary  signification  of  the  word  "residence,"  as  used  in  the  con- 
stitution, is  the  same  as  domicil — a  word  which  means  the  place 
where  a  man  establishes  his  abode,  makes  the  seat  of  his  pro- 
perty, and  exercises  his  civil  and  political  rights,  but  I  am  not 
satisfied  that  the  constitution  meant  to  limit  itself  to  this  strict 
and  technical  definition  of  residence.  Referring  the  subject  of 
election  districts  to  the  legislature,  as  we  have  seen  that  it  did, 
I  incline  strongly  to  think  thiCt  the  constitution  meant,  also,  to 
leave  the  subject  of  residence  in  an  election  district  to  legislative 
discretion,  and,  therefore,  that  the  legislature  are  as  free  to  declare 
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lehat  shall  be  residence  in  an  election  district  for  ten  days  next 
preceding  the  election,  as  they  are  to  prescribe  the  boundaries  of 
the  district.  When  they  have  not  exercised  their  power  nor 
attached  to  the  word  any  other  than  its  ordinary  legal  significa- 
tion, it  18  to  be  received  according  to  its  primary  meaning  in  the 
constitution,  as  equivalent  to  domicil.  But  if  they  should  make  a 
military  camp  in  Pennsylvania  an  election  district,  and  declare 
that  military  sojourn  and  service  therein  for  ten  days  should  be 
equivalent  to  a  constitutional  residence  for  the  purposes  of  election, 
I  would  be  extremely  loth  to  think  such  a  law  unconstitutional. 
These  observations,  however,  on  the  meaning  of  the  word  resi- 
dence, must  not  be  considered  as  expressing  the  opinion  of  the 
court,  but  only  my  own. 

The  meaning  of  the  constitutional  clause  under  consideration 
may,  therefore,  on  the  whole,  be  stated  thus — every  white  free- 
man, twenty-one  years  of  age,  having  "resided"  according  to 
the  primary  meaning  of  that  word,  or  according  to  legislative 
definition  of  it,  in  any  "  election  district*'  created  by  or  under 
the  authority  of  the  legislature,  for  ten  days  preceding  the  elec* 
tion,  shall  be  permitted  to  offer  his  ballot  in  that  district. 

Having  now  defined,  tirith  all  possible  clearness,  the  meaning 
we  attach  to  the  clause  of  the  constitution  in  question,  we  turn 
next  to  the  consideration  of  the  meaning  of  the  43d  section  of 
the  Act  of  1839.  Like  all  other  parts  of  a  statute,  it  is  to  be 
construed,  if  possible,  in  a  manner  that  shall  be  consistent  not 
only  with  the  constitution,  but  with  the  other  parts  of  the  same 
statute.  Neither  unconstitutionality  nor  repugnancy  are  to  be  as- 
sumed, but,  if  both  clearly  appear,  we  ought  not  to  be  expected 
to  give  the  section  effect. 

The  section  says  that  the  citizens  referred  to  in  its  first  clause 
"may  exercise  the  right  of  suffrage  at  such  place  as  may  be 
appointed  by  the  commanding  oflGcer  of  the  troop  or  company 
to  which  they  shall  respectively  belong." 

Now  we  have  seen  above  that  the  constitution  prescribes  a  place 
for  the  exercise  of  the  right  of  suffrage,  to  wit,  an  election  district. 
The  43d  section  does  not  affect  to  create  an  election  district.  There 
is  not  a  word  in  it  for  that  purpose.  There  is  no  designation  of 
boundaries,  no  subdivision  of  territory,  nothing,  not  a  word  or 
thought  which  bears  the  slightest  relation  to  our  legislation  on  the 
subject  of  election  districts.  But  it  is  said  the  place  which  the 
commanding  ofScer  is  authorized  to  appoint  is  the  substantial 
equivalent  of  an  election  district.  Not  so  for  many  reasons,  for 
these  two  particularly:  1st.  There  is  no  prior  public  designation 
of  the  place.  One  purpose  of  having  election  districts  designated 
on  some  public  record  is,  that  all  parties  interested  may  know 
where  to  resort  to  find  the  ballot-box.  Some  go  there  to  vote — 
others  to  watch  for  illegal  votes — others  to  electioneer,  but  all 
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have  an  interest  in  knowing  where  the  law  of  the  land  has 
directed  the  election  to  be  held.  The  military  commander  makes 
no  public  proclamation  of  the  place  he  appoints,  no  record  exists 
of  his  appointment.  2d.  A  second  and  perfectly  conclusive  rea- 
son why  the  place  fixed  by  the  commander  cannot  be  regarded  as 
an  election  district  is,  that  the  legislature  have  no  power  to 
authorize  a  military  commander  to  make  an  election  district.  It 
is  a  part  of  the  civil  administration — this  designating  of  election 
districts — and  however  it  may  be  committed  by  one  of  the  three 
co-ordinate  departments  of  the  government  to  another  of  those 
departments,  as  by  the  legislature  to  the  judiciary,  no  civil  func- 
tions of  either  department  can  be  delegated  to  a  military  com- 
mander. This  would  be  to  confound  the  first  principles  of  the 
government.  If  the  legislature  had  said  in  the  most  express  terms 
that  the  commander  might  declare  his  camp,  wherever  it  might 
happen  to  be,  an  election  district,  it  could  have  availed  nothing, 
for  the  constitution,  in  referring  to  the  legislature  for  election 
districts,  recognised  them  as  among  the  civil  institutions  of  the 
state,  to  be  created  and  controlled  exclusively  by  the  civil,  as 
contradistinguished  from  the  military  power  of  the  state.  The 
constitution  says  '^the  military  shall,  in  dll  cases  and  at  all  times, 
be  in  strict  subordination  to  the  civil  power,"  which  is  marking 
a  distinction  between  the  two  powers  with  great  emphasis.  To 
the  civil  and  not  to  the  military  power  did  the  constitution  intrust 
the  formation  of  election  districts,  and  therefore  the  civil  cannot 
commit  it  to  the  military. 

If,  then,  the  legislature  did  not  and  could  not  authorize  the 
military  commander  to  form  an  election  district,  how  could  there 
be  any  constitutional  voting  under  the  43d  section  ?  Without  an 
election  district  there  can  be  no  constitutional  voting.  The.48d 
section  provides  for  no  election  district,  and  no  military  com- 
mander can  be  empowered  to  form  one — hence  it  follows,  as  an 
inevitable  deduction,  that  the  "  place**  referred  to  in  that  section 
is  inconsistent  with  the  constitutional  requisition  of  an  election 
district,  and  that  whatever  votes  have  been  cast  in  pursuance  of 
that  section  since  the  Constitution  of  1838  came  in,  have  been 
cast  without  authority  of  law.  If  the  place  of  voting  has  been,  as 
in  many  instances  we  know  it  has  been  in  other  states,  and  in  the 
District  of  Columbia,  the  assumptions  set  up  in  behalf  of  it  have 
only  been  the  more  extravagant.  For,  observe,  it  has  first  been 
assumed  that  the  constitution  was  intended  to  have  extraterrito- 
rial effect ;  next,  that  the  legislature  had  power  to  make  election 
laws  to  be  executed  not  only  in  Pennsylvania,  but  in  other  states; 
then  that  the  43d  section  established  election  districts  wherever  a 
commander  of  a  troop  or  company  should  be  pleased  to  appoint; 
and  finally,  that  the  presence  of  the  soldier-voter  at  that  place — 
though  it  might  be  on  a  forced  march  or  in  the  tug  of  battle — was 
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rendence  for  ten  days  within  the  meaning  of  the  constitution,  no 
word  of  legislation  having  ever  said  it  should  be  so  considered. 
Nay,  not  only  had  no  legislation  authorized  this  last  assumption, 
but  this  very  48d  section  had  excluded  it  by  declaring  that  the 
soldiers  entitled  to  vote  at  *he  places  appointed  by  military  com- 
manders should  be  ^^  qualified  citizens.** 

A  constitutional  argument  which  rests  on  such  assumptions  can 
never  be  formidable.  When  a  soldier  returns  to  his  election  dis- 
trict, he  resumes  all  the  civil  rights  of  citizenship,  and,  his  resi- 
dence being  unimpaired  by  his  temporary  absence,  he  has  a  right 
to  vote  on  election  day ;  but  under  the  constitution,  to  which  his 
fealty  is  due,  he  can  acquire  no  right  to  vote  elsewhere,  except  by 
a  change  of  residence  from  one  district  to  another. 

The  repugnancy  of  the  49th  section  to  other  sections  of  the  same 
statute  is  as  gross  as  its  inconsistency  with  the  constitution.  It 
says,  the  "citizens  of  this  Commonwealth  qualified  as  hereinbefore 
provided,"  shall  have  the  peculiar  right  of  suffrage,  which  is 
claimed  in  this  case  to  be  constitutional.  This  word  "  hereinbe- 
fore" is  a  reference  to  prior  sections  of  the  same  statute,  but  the 
qualifications  for  suffrage  are  not  contained  in  any  prior  section — 
another  instance  of  careless  legislation.  It  is  not  till  we  get  to 
the  63d  section  that  we  come  to  the  subject  of  qualifications.  The 
63d  section  re-enacts  the  1st  section  of  the  third  article  of  the  consti- 
tution in  terms.  If  we  read  the  word  hereinbefore  as  if  it  were 
written  hereinafter,  or  if  we  construe  it  as  referring  to  the  consti 
tutional  clause  of  qualification  (and  in  one  or  the  other  of  these 
ways  it  must  be  taken),  it  comes  to  the  same  thing — a  demand  for 
the  constitutional  qualifications  of  suffrage  in  every  soldier  who 
claims  to  vote  under  the  43d  section.  It  says,  in  effect,  that  the 
soldiers  who  offer  to  vote  in  the  election  district  wherein  they 
have  resided  ten  days  immediately  preceding  the  election,  shall  be 
entitled  to  vote  in  any  place  their  commander  appoints,  provided 
it  be  not  within  ten  miles  of  the  district  wherein  they  have  resided 
for  the  last  ten  days — which  is  downright  nonsense.  Yet  such  is 
the  effect  of  the  words  *'  qualified  as  hereinbefore  provided"  when 
taken  in  connection  with  the  other  parts  of  the  section — they  turn 
the  whole  section  into  jargon. 

The  63d  section  declares,  that  "  no  person  shall  be  permitted 
to  vote  at  any  election"  provided  for  by  the  act,  except  he  possess 
the  constitutional  qualifications  which  have  been  already  expound- 
ed. The  67th  section  declares  that  every  person  qualified  as 
aforesaid  "  shall  be  admitted  to  vote  in  the  township,  ward,  or  dis- 
trict in  which  he  shall  reside,"  and  the  resolution  of  26th  April 
1844,  put  down  in  Purdon  as  §  48  of  the  act,  provides  for  a  per- 
son who  removes  from  one  ward,  borough,  or  township  to  another 
within  ten  days  before  the  election,  and  gives  him  a  right  to  vote 
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in  the  ward,  borough,  or  township  from  which  he  has  removed. 
These  legislative  regulations  of  residence  in  districts  are  in  accord- 
ance with  that  interpretation  of  the  constitution  suggested  above, 
and  show  clearly  how  essentially  the  place  of  voting  has  entered 
into  the  qualifications  of  suffrage.  The  negative  words  of  the  63d 
and  the  aflSrmative  words  of  the  67th  are  very  emphatic  expres- 
sions of  the  constitutional  rule  in  respect  to  the  place  of  voting.. 

Whilst  speaking  of  the  legislative  control  of  election  districts  it 
may  be  proper  to  advert  to  a  fact,  stated  in  argument,  that  voters 
resident  in  the  township  of  Wilkesbarre,  which  is  an  election  dis- 
trict, are  accustomed  to  vote  in  the  borough  of  Wilkesbarre,  which 
is  a  separate  election  district,  and  other  similar  instances  are  said 
to  exist  in  Luzerne  county,  where  votes  are  actually  cast  in  an 
election  district  adjacent  to  that  in  which  the  electors  reside.  If 
this  practice  have  the  sanction  of  an  Act  of  Assembly,  it  is  de- 
fensible ;  if  it  have  not,  I  know  of  no  principle  on  which  it  can 
be  excused  except  that  of  communi$  error.  And  this  is  all  that 
we  feel  called  on  to  say  in  regard  to  it,  for  it  is  not  a  circum- 
stance of  sufficient  magnitude  or  importance  to  disturb  the  course 
of  our  argument,  or  to  attract  further  notice. 

To  all  these  sections  the  43d,  as  construed  in  the  court  below, 
is  directly  repugnant.  It  is  repugnant,  also,  to  all  those  numerous 
provisions  of  the  act  which  require  peace  officers,  on  demand  of  an 
election  officer,  or  of  three  citizens,  to  preserve  free  access  to  the 
polls,  and  to  suppress  disturbances  and  riot ;  which  forbid  wager- 
ing and  misconduct  at  the  polls,  and  which  prohibit  all  troops, 
"either  armed  or  unarmed,"  from  attending  at  any  place  of  eleo» 
tion  within  the  Commonwealth.  The  43d  section  is  in  direct  an- 
tagonism to  all  of  these  reasonable  and  conservative  provisions. 
It  permits  the  ballot-box,  according  to  the  court  below,  to  be 
opened  anywhere,  within  or  without  our  state,  with  no  other  guards 
than  such  as  commanding  officers,  who  may  not  themselves  be 
voters,  nor  subject  to  our  jurisdiction,  may  choose  to  throw 
around  it ;  and  it  invites  soldiers  to  vote  where  the  evidence  of 
their  qualifications  is  not  at  hand;  and  where  our  civil  police 
cannot  attend  to  protect  the  legal  voter,  to  repel  the  rioter,  and 
to  guard  the  ballots  after  they  have  been  cast. 

It  is  scarcely  possible  to  conceive  of  any  provision  and  practice 
that  could,  at  so  many  points,  offend  the  cherished  policy  of  Penn- 
sylvania in  respect  to  suffrage.  Our  constitution  and  laws  treat 
the  elective  franchise  as  a  sacred  trust,  committed  only  to  that 
portion  of  the  citizens  who  come  up  to  the  prescribed  standards 
of  qualification,  and  to  be  exercised  by  them  at  the  time  and  place 
and  in  the  manner  prearranged  by  public  law  and  proclamations ; 
and  whilst  being  exercised,  to  be  guarded,  down  to  the  instant  of 
its  final  consummation,  by  magistrates  and  constables,  and   by 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  426 

[Chase  r.  Miller.] 

oaths  and  penalties.  All  of  which  the  43d  section  reverses  and 
disregards,  and  opens  a  wide  door  for  most  odious  frauds,  some  of 
which  have  come  under  our  judicial  cognisance.  It  is  due  to  our 
citizen  soldiery  to  add,  however,  in  respect  to  the  cases  of  fraud 
that  have  been  before  us,  that  no  soldier  was  implicated.  The 
frauds  were  perpetrated,  in  every  instance,  by  political  specu- 
lators, who  prowled  about  the  military  camps  watching  for  oppor- 
tunities to  destroy  true  ballots  and  substitute  false  ones,  to  forge 
and  falsify  returns,  and  to  cheat  citizen  and  soldier  alike  out  of 
the  fair  and  equal  election  provided  for  by  law. 

And  this  is  the  great  vice  of  the  43d  section — that  it  creates 
the  occasion  and  furnishes  the  opportunity  for  such  abominable 
practices.  This  would  be  a  reason,  drawn  from  our  experience  of 
the  last  half  year,  for  construing  it  strictly,  if  strict  construction 
were  required.  But  it  is  so  palpably  in  conflict  with  the  constitu- 
tion, and  so  repugnant  to  all  the  substantial  parts  of  the  enactment 
into  which  it  was  heedlessly  thrust,  that  no  strictness  of  construc- 
tion is  called  for.  Taking  the  section  as  it  stands  —  as  every 
reader,  whether  clerk  or  layman,  would  understand  it,  or  as  the 
learned  judge  below  administered  it — we  hold  it  to  be  subversive 
of  the  amended  clause  of  article  3d  of  the  constitution,  and  also 
of  the  constitutional  sections  of  the  General  Election  Law  of  2d 
July  1839. 

Having  now  examined  fully  the  grounds  and  extent  of  our  juris- 
diction, and  having  stated  the  meaning  of  both  the  constitutional 
amendment  and  the  enactment  in  question,  and  thus  developed 
the  irreconcilable  antagonism  between  them,  it  remains  only  that 
we  notice,  briefly,  some  of  the  most  prominent  arguments  that 
have  been  urged  in  support  of  the  enactment.  The  learned  judge 
refers  himself  to  several  cases,  in  which  this  court  have  set  up 
judicial  implications  as  to  the  spirit  and  meaning  of  the  constitu- 
tion, in  order  to  support  Acts  of  Assembly  that  were  inconsistent 
with  the  letter  of  the  constitution,  but  he  failed  to  observe  that, 
in  all  these  cases,  there  was  ground  laid  in  the  constitution  itself 
to  support  the  judicial  implication.  Take  for  example  the  Acta 
of  Assembly  that  were  discussed  in  Zephon's  Case,  7  W.  &  S.  68, 
Kilpatrick's  Case,  7  Casey  178,  and  Foust's  Case,  9  Id.  340,  all 
of  which  were  supposed  to  conflict  with  that  provision  of  the  con-» 
Btitution  which  requires  the  president  judge  of  the  Common  Pleaa 
to  be  one  of  the  quorum  of  the  Court  of  Oyer  and  Terminer* 
Everybody  knows  that  the  constitution  betrayed  an  anxiety  that 
the  trial  of  high  crimes  should  be  presided  over  by  a  judge 
•'learned  in  the  law,**  and  as  it  provided  for  no  such  judges, 
except  in  the  instance  of  the  president  of  the  Common  Pleas,  it, 
therefore,  required  him  to  be  present  in  the  court  of  highest  cri- 
minal jurisdiction.  But  when  the  legislature  provided  associate 
judges  ^Mearned  in  the  law,"  for  certain  Courts  of  Common  Pleas^ 
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everybody  saw  how  the  overruling  purpose  of  the  constitution 
would  be  just  as  well  carried  out  by  allowing  such  associates  to 
constitute  the  Oyer  and  Terminer,  as  by  requiring  the  presi- 
dent judge  to  be  always  present.  Founding  the  judicial  implica- 
tion on  the  manifest  intent  and  purpose  of  the  constitution,  the 
Acts  of  Assembly  were  held  constitutional. 

So,  in  the  instance  discussed  in  Maxwell's  Case,  8  Casey  444, 
the  choice  of  judges  by  popular  election  was  seen  to  be  the  policy 
and  purpose  of  the  constitution,  but  the  constitution  could  not 
regulate  the  details  of  such  an  election,  and  therefore  referred 
them  to  the  legislature  to  regulate.  The  legislature,  considering 
that  three  months  was  none  too  much  time  for  the  people  to  look 
up  a  good  judge,  provided  that  if  a  vacancy  occurred  in  less  than 
that  time  before  the  annual  general  election,  the  choice  should  be 
postponed  till  the  general  election  of  the  next  year — the  vacancy 
being  filled,  meantime,  by  executive  appointment.  We  held  the 
Act  of  Assembly  constitutional,  because  it  aimed  at  the  accom- 
plishment of  one  of  the  great  and  apparent  purposes  of  the  con- 
stitution. We  could  not  consider  the  interval  of  three  months 
unreasonable,  because  it  was  the  very  period  which  the  constitu- 
tion itself  fixed,  for  the  election  of  a  governor  when  a  vacancy 
happened  in  that  ofiice  in  the  midst  of  an  oflicial  term.  Thus 
the  grounds  of  the  judicial  implication  set  up  in  support  of  the 
law  were  derived  from  the  constitution  itself.  The  same  line  of 
remark  might  be  applied  to  most,  perhaps  all,  of  the  other  cases 
cited. 

But  how  can  it  be  applied  to  this  case  ?  In  what  part  of  the 
constitution  does  it  betray  the  purpose,  policy,  or  desire,  that 
votes  should  be  cast  wherever  qualified  citizens  may  happen  to 
be  on'  election  day  ?  So  far  from  affording  any  ground  for  judi- 
cial implications  of  this  kind,  it  studiously  excludes  them  by  pre- 
scribing the  terms  of  suffrage  with  as  much  precision  as  we  would 
look  for  in  a  treatise  on  mathematics.  It  does  not  deal  with  suf- 
frage carelessly.  It  withholds  it  altogether  from  about  four- 
fifths  of  the  population,  however  much  property  they  may  have 
to  be  taxed,  or  however  competent  in  respect  of  prudence  and  pa- 
triotism, many  of  them  may  be  to  vote.  And  here  let  it  be  re- 
marked, that  all  our  successive  constitutions  have  grown  more  and 
more  astute  on  this  subject.  Penn's  frame  of  government,  made 
in  April  1682,  gave  the  right  of  suffrage  to  "  every  freeman  of 
the  province ;"  his  laws,  agreed  upon  in  England  in  May  1682, 
gave  it  to  every  inhabitant  of  the  province  who  should  purchase 
a  hundred  acres  of  land,  or  who  shall  have  paid  his  passage,  and 
taken  up  a  hundred  acres  of  land  at  a  penny  an  acre,  and  culti- 
vated ten  acres  thereof;  and  to  every  person  that  hath  been  a 
servant  or  bondsman,  and  is  free  by  his  service,  that  shall  have 
taken  up  fifty  acres,  and  cultivated  twenty,  and  to  every  resi- 
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dent  of  the  province  that  pays  scot  and  lot  to  the  gOYernmeht. 
By  the  Constitution  of  1776,  every  freeman,  of  twenty-one  years 
of  age,  having  resided  in  the  state  one  year  next  before  the  elec- 
tion, and  paid  public  taxes  during  that  time,  was  entitled  to  vote. 

Here  we  see  the  definition  of  a  voter  growing  more  exact,  and 
in  the  Constitution  of  1790  still  more  exact,  and,  finally,  in  that 
of  1838,  he  is  to  superadd  to  the  other  distinguishing  marks,  a 
district  residence  of  ten  days  immediately  preceding  the  election. 
Now  the  labour  of  the  Constitution  has  not  been  to  restrict  suf- 
frage in  any  spirit  of  distrust  of  popular  intelligence,  but  it  has 
been  to  define  it  so  exactly  that  it  might  be  preserved  from  abuse 
and  perversion.  The  constitution  afibrds  ample  ground  for  judicial 
implications  in  favour  of  legislation  that  tends  to  ascertain  legal 
voters  and  votes  with  precision  and  exactitude,  but  not  an  atom 
of  ground  for  implications  in  behalf  of  a  law  that  opens  the  bal- 
lot-box anywhere  and  everywhere,  under  supervision  of  military 
officers  wholly  unknown  to  our  civil  administration,  and  where  no 
officer  can  possibly  be  who  is  specially  charged  with  the  super- 
vision of  state  elections.  Because  judicial  implications  have  been 
set  up  in  behalf  of  other  Acts  of  Assembly,  it  does  not  follow 
that  judicial  implications  can  save  this  one.  In  other  instances 
the  implication  was  well  grounded  in  the  constitution — in  this 
instance  everything  in  the  constitution  forbids  the  implication. 

The  learned  judge  deprecates  a  construction  that  shall  disfran- 
chUe  our  volunteer  soldiers.  It  strikes  us  that  this  is  an  inaccurate 
use  of  language.  The  constitution  would  disfranchise  no  qualified 
voter.  But,  to  secure  purity  of  election,  it  would  have  its  voters 
in  the  place  where  they  are  best  known  on  election  day.  If  a  voter 
voluntarily  stays  at  home,  or  goes  a  journey,  or  joins  the  army  of 
bis  country,  can  it  be  said  the  constitution  has  disfranchised 
him  ?  Four  of  the  judges  of  this  court,  living  in  other  parts  of 
the  state,  find  themselves,  on  the  day  of  every  presidential  election, 
in  the  city  of  Pittsburgh,  where  their  official  duties  take  them  and 
where  they  are  not  permitted  to  vote.  Have  they  a  right  to  charge 
the  constitution  with  disfranchising  them  ?  Is  not  the  truth  rather 
this — that  they  have  voluntarily  assumed  duties  that  are  inconsist- 
ent with  the  right  of  sufi'rage  for  the  time  being  ?  Such  is  our 
case,  and  such  is  the  case  of  the  volunteers  in  the  army.  The 
right  of  suffrage  is  carefully  preserved  for  both  them  and  us,  to  be 
enjoyed  when  we  return  to  the  places  which  the  constitution  has 
appointed  for  its  exercise.  It  is  forcing  a  gratuitous  assumption 
upon  the  constitution  to  treat  it  as  intending  that  the  volunteer 
in  the  public  service,  shall  carry  his  elective  franchise  with  him 
wherever  his  duties  require  him  to  go.  There  is  no  word  or 
syllable  in  the  instrument  to  justify  the  assumption. 

A  good  deal  has  been  said  about  the  hardship  of  depriving  so 
meritorious  a  class  of  voters  as  our  volunteer  soldiers  of  the  right 
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of  voting.  As  a  court  of  justice  we  cannot  feel  the  force  of  any 
such  consideration.  Our  business  is  to  expound  the  constitution 
and  laws  of  the  country  as  we  find  them  written.  We  have  no 
bounties  to  grant  to  soldiers,  or  anybody  else.  It  may  be  said, 
however,  in  answer  to  this  suggestion,  that  the  hardship  of  miss- 
ing an  annual  election  is  one  of  the  least  the  soldier  is  called  on 
to  endure,  and  this  they  share  in  common  with  the  patriot  soldiers 
of  all  the  loyal  states,  for  it  is  understood  that  no  state  but  Penn- 
sylvania has  attempted  to  extend  civil* suffrage  to  an  army  in 
the  field.  To  voluntarily  surrender  the  comforts  of  home,  and 
friends,  and  business,  and  to  encounter  the  privations  of  the  camp 
and  the  perils  of  war,  for  the  purpose  of  vindicating  the  constitu- 
tion and  laws  of  the  country,  is  indeed  a  signal  sacrifice  to  make 
for  the  public  good,  but  the  men  who  make  it  most  cheerfully 
and  from  the  highest  motives,  would  be  the  very  last  to  insist 
on  carrying  with  them  the  right  of  civil  suffrage,  especially 
when  they  see,  what  experience  proves,  that  it  cannot  be  exer- 
cised amidst  the  tumults  of  war  without  being  attended  with 
fraudulent  practices  that  endanger  the  very  existence  of  the  right. 
Whilst  such  men  fight  for  the  constitution,  they  do  not  expect 
judges  to  sap  and  mine  it  by  judicial  constructions. 

Finally,  let  it  be  said  that  we  do  not  look  upon  the  construc- 
tion we  have  given  the  constitutional  amendment  as  stringent, 
harsh,  or  technical.  On  the  contrary,  we  consider  it  the  natural 
and  obvious  reading  of  the  instrument,  such  as  the  million  would 
instinctively  adopt.  Constitutions,  above  all  other  documents, 
are  to  be  read  as  they  are  written.  Judicial  glosses  and  refine- 
ments are  misplaced  when  laid  upon  them.  Carefully  considered 
judicial  implications  may  indeed  be  made  from  them  in  support 
of  statutes — never  to  defeat  statutes — when  such  implications  are 
grounded  in  the  constitution  itself,  and  tend  to  accomplish  its 
obvious  purposes,  as  well  as  to  promote  the  public  welfare.  But 
when  asked  to  set  up  a  construction  that  opposes  itself  to  both 
the  letter  and  the  spirit  of  the  instrument,  and  which  tends  to  the 
destruction  of  one  of  our  fundamental  political  rights — that  free 
and  honest  suff'rage  on  which  all  our  institutions  are  built — this 
court  must  say,  in  fidelity  to  the  oaths  we  swore,  that  it  cannot 
be  done. 

Decree. — And  now,  to  wit.  May  22d  1862,  this  cause 
having  been  argued  by  counsel,  and  fully  considered 
by  the  court,  the  motion  made  on  behalf  of  the  con- 
testants to  quash  the  certiorari  is  overruled  and  dis- 
missed, and  it  is  ordered  and  adjudged  that  the  decree 
of  the  Court  of  Quarter  Sessions  of  the  county  of  Lu- 
zerne made  on  the  6th  day  of  January  1862  be 
reversed,  annulled,  and  taken  for  nought,  and  it  is 
here  determined  and  decreed,  that  the  election  and 
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return  of  Eara  B.  Chase  to  the  oflSce  of  District  At- 
torney in  and  for  said  county  of  Luzerne,  at  the  ge- 
neral election  on  the  second  Tuesday  of  October  last, 
was  not  undue  or  false,  as  charged  by  said  contestants, 
but  that  the  said  Ezra  B.  Chase  was  duly  elected  to 
said  office,  and  is  entitled,  upon  taking  the  proper 
oath,  to  all  the  rights,  privileges,  and  emoluments 
thereof. 
It  is  further  considered  and  certified  that  the  complaint 
of  said  contestants  was  not  without  probable  cause, 
and  it  is  therefore  decreed  that  the  county  of  Luzerne 
pay  the  costs  of  this  contested  election. 

Thompson,  J.,  dissented. 


The  Commonwealth  versus  Kunzmann. 

Criminal  Courts  have  cognisance  only  of  Crimes  committed  within  the 
proper  Jurisdiction. — Elections  hy  Volunteers  in  Service. — Fraudulent 
Voting  beyond  the  State  limits  not  within  the  jurisdiction  of  our  Crim- 
inal  Courts, 

1.  Bj  the  common  law,  crimes  and  misdemeanors  are  cognisable  and 
punishable  exclusiTely  within  the  jurisdiction  where  they  are  committed. 

2.  An  unnaturalised  foreigner  who  fraudulently  yotes  at  a  company  elec- 
tion held  outside  of  the  state  of  Pennsylvania,  by  virtue  of  the  Act  of  July 
2d  1839,  relating  to  **  elections  by  the  militia  or  volunteers  in  actual  service," 
cannot  be  indicted  and  punishea  in  this  state  for  such  offence.  The  Courts 
of  Quarter  Sessions  have  no  jurisdiction  over  such  a  cose. 

Writ  of  error  to  the  Quarter  Sessions  of  Philadelphia  county ^ 
upon  a  judgment  for  defendant,  entered  by  said  court  upon  a 
demurrer  to  a  bill  of  indictment  against  said  defendant  for  illegal 
voting. 

The  bill  of  indictment  charged,  that  according  to  the  43d 
section  of  an  Act  of  the  General  Assembly  of  this  Common- 
wealth, entitled  "An  Act  relating  to  the  Elections  of  this  Com- 
monwealth,** passed  the  2d  of  July  1839,  an  election  was  held  at 
Camp  Kalorama,  in  the  District  of  Columbia,  on  the  second 
Tuesday  of  October  1861,  for  city  and  county  officers  for  the  city 
and  county  of  Philadelphia.  That  said  Joseph  Kunzmann  voted 
for  said  officers  at  said  election,  in  Company  I,  21st  Regi- 
ment, Pennsylvania  Volunteers ;  and  that  said  Joseph  Kunzmann 
was  then  and  there  an  unnaturalized  foreigner,  and  not  being  by 
law  qualified  to  vote  at  said  election,  did  fraudulently  vote. 

To  this  indictment  the  defendant  demurred,  and  alleged  as 
cause  of  demurrer : — That  the  said  43d  section  of  the  Act  of 
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Assembly,  passed  July  2d  1839,  referred  to  in  said  indictment, 
is  unconstitutional  and  void ;  that  said  section  is  in  conflict  with 
the  first  section  of  the  third  article  of  the  Constitution  of  this 
Commonwealth ;  that  said  section  does  not  authorize  an  election 
to  be  held  outside  of  the  state  of  Pennsylvania ;  that  said  section 
has  been  repealed ;  that  said  law  is  in  conflict  with  the  Constitu- 
tion of  the  United  States. 

The  district  attorney  for  the  Commonwealth  joined  in  de- 
murrer. 

The  court  below,  after  argument,  sustained  the  demurrer,  and 
ordered  judgment  to  be  entered  for  the  defendant  for  the  cause 
assigned,  viz. : — 

"  That  the  said  section  is  in  conflict  with  the  first  section  of 
the  third  article  of  the  Constitution  of  this  Commonwealth.*' 

The  district  attorney  for  the  Commonwealth  thereupon  sued 
out  this  writ,  and  assigned  the  following  errors : — 1.  The  court 
below  erred  in  entering  judgment  on  the  demurrer  for  the 
defendant.  2.  The  court  erred  in  not  entering  judgment  for  the 
Commonwealth. 

William  B,  Mann^  District  Attorney,  for  plaintiff  in  error, 
after  quoting  the  43d  section  of  the  Act  of  Assembly  of  July  2d 
1839,  Purdon  379,  alluded  to  in  the  indictment  and  demurrer, 
and  the  46th  and  119th  sections  of  the  same  act,  Purdon  379  and 
382,  and  the  1st  section  of  the  3d  article  of  the  constitution, 
arg«ed  as  follows : — 

It  is  alleged,  that  the  43d  section  of  the  Act  of  Assembly  is 
contrary  to  the  constitution,  because  it  authorizes  an  elector  to 
vote  otherwise  than  in  the  election  district  where  he  has  resided 
ten  days  immediately  preceding  the  election. 

The  ten  days'  residence  required  by  the  constitution,  is  not 
an  absolute  requirement  as  to  where  the  elector  shall  vote.  It  is 
only  adding  another  qualification  to  those  that  were  necessary 
under  the  old  constitution.  Under  that  instrument,  citizens,  in 
order  to  enjoy  the  right  of  an  elector,  were  required  to  have  a 
residence  in  the  state  and  to  have  paid  a  tax.  The  new  consti- 
tution adds  to  these,  a  residence  in  an  election  district. 

The  object  of  this  was  to  require  a  fixed  residence  of  at  least 
ten  days,  in  order  to  prevent  electors  from  voluntarily  voting 
wherever  they  chose,  or  wherever  they  happened  to  be  on  the 
day  of  the  election.  The  ten  davs*  qualification  has  no  more  to 
do  with  fixing  the  place  where  the  elector  should  vote,  than  the 
residence  in  the  state  for  one  year  has. 

A  soldier  who  volunteers  under  the  military  laws  and  is  in  the 
field  under  a  requisition  of  the  President  of  the  United  States, 
does  not  thereby  lose  his  residence.  That  is  still  at  the  home 
from  which  he  is  only  temporarily  absent.     He  may  possess  all  the 
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qualifications  of  an  elector,  including  ten  days'  residence  in  an 
election  district,  in  Philadelphia  county. 

If  he  vote  in  camp  the  same  as  if  he  were  personally  present 
at  the  election  district  where  he  resides,  all  the  requirements  of 
the  constitution  are  substantially  complied  with. 

And  if  the  vote  deposited  in  camp  be  forwarded  to  the  return 
judges,  and  taken  into  and  counted  in  the  general  return,  there 
can  be  no  substantial  diflFerence  whether  his  vote  is  so  taken  and 
counted  through  the  intervention  of  the  oflScers  of  his  company, 
who  are  authorized  by  law  to  send  it,  or  of  the  election  officers 
of  the  district  where  he  resides.  The  result  it  produces  is  the 
same,  though  it  travels  through  a  diflFerent  channel. 

The  volunteer  therefore,  who,  in  the  words  of  the  Act  of 
Assembly,  exercises  the  right  of  suffrage  as  fully  as  if  he  were 
present  at  the  usual  place  of  election,  to  all  intents  and  purposes, 
actually  votes  at  such  place.  He  is  as  responsible  for  the  act, 
as  if  he  were  actually  present  at  the  poll  of  the  election  district 
where  he  resides,  and  voted  there. 

The  view  that  ten  days'  residence  in  an  election  district,  is 
only  an  additional  qualification  necessary  to  enable  the  citizen  to 
enjoy  the  rights  of  an  elector,  and  not  a  direction  or  requirement 
as  to  where  the  elector  should  exercise  the  right  of  suffrage,  is 
sustained  by  the  resolution  of  the  General  Assembly  of  this  Com- 
monwealth of  April  26th,  a.  d.  1844 :  Purdon  376,  pi.  48. 

Under  this  act  hundreds  of  persons  annually  offer  to  vote,  and 
vote  in  the  election  districts  where  they  have  not  resided  ten 
days  immediately  preceding  the  election.  The  elector  who  has 
resided  in  an  election  district  eight  days  immediately  preceding 
an  election,  and  who  leaves  that  district  and  goes  to  the  election 
district  where  he  has  not  resided  ten  days  immediately  preceding 
the  election,  but  only  the  ninth  and  tenth  days  immediately 
preceding  said  election,  votes  without  objection  under  existing 
laws. 

The  legislative  construction  on  this  article  of  the  constitution, 
as  well  as  the  interpretation  by  the  people,  seems  to  be,  that  the 
ten  days*  residence  in  the  election  district  immediately  preceding 
the  election,  means  simply  a  residence  of  ten  days  in  some  elec- 
tion district,  and  not  a  requirement  or  direction  as  to  where  the 
elector  shall  actually  vote. 

As  the  constitutional  provision  does  not  require  an  elector 
actually  to  vote  in  the  election  district  where  he  has  resided  ten 
days  immediately  preceding  an  election,  and  as  he  may  in  some 
cases  vote  in  other  districts,  and  as  the  legislature  has  provided 
in  the  one  case  an  election  district  where  an  elector  shall  vote, 
who  has  removed  within  ten  days  immediately  preceding  an 
election — and  such  law  is  admitted  to  be  constitutional — why 
may  not  the  legislature  enact  a  law  to  provide  an  election  district 
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to  enable  a  volunteer,  who  is  fully  qualified,  to  exercise  the  right 
of  sufi*rage? 

An  election  district  is  the  creature  of  the  statute  and  not  of 
the  constitution,  and  where  the  statute  creates  an  election  district 
for  the  purpose  of  receiving  the  votes  of  electors  qualified  to  vote 
under  the  laws  and  constitution  of  the  Commonwealth,  such 
enactment  cannot  be  said  to  violate  either  the  spirit  or  the  letter 
of  that  instrument. 

The  law  allowing  volunteers  in  actual  military  service  under  a 
requisition  from  the  President  of  the  United  States,  or  by  the 
authority  of  this  Commonwealth,  on  the  day  of  a  general  election, 
to  vote  at  said  election  at  such  place  as  may  be  appointed  by  the 
commanding  officer  of  the  troop  or  company  to  which  they  shall 
respectively  belong,  was  in  force  at  the  time  of  the  adoption  of 
the  Constitution  of  1839.  Its  existence  must  have  been  well 
known  to  the  framers  of  that  instrument,  but  they  inserted  no 
prohibition  to  interfere  with  it,  but  left  the  legislature  perfectly 
free  to  provide  the  means  for  securing  to  the  volunteers  the 
exercise  of  the  right  of  suffrage.  There  is  no  reason  why  the 
volunteer  should  lose  this  right  while  in  the  service  of  the  country. 
The  legislature,  by  enactment  of  the  43d  section,  has  provided 
the  only  means  of  securing  to  them  the  exercise  of  this  right;  and 
before  the  court  annul  such  a  statute,  they  must  be  satisfied  that 
it  directly  contravenes  the  express  language  and  meaning  of  the 
constitution  of  the  state. 

George  M.  Oonarroe  and  F,  Carroll  Brewster^  for  defendant  in 
error,  contended : — I.  That  the  48d  section  of  the  Act  of  Assem- 
bly passed  July  2d  1839,  referred  to  in  the  indictment,  is  uncon- 
stitutional and  void,  and  that  said  section  is  in  conflict  with  the 
1st  section  of  the  3d  article  of  the  constitution  of  this  Common- 
wealth, which  provides  that  "  every  white  freeman  of  the  age  of 
twenty-one  years,  having  resided  in  this  state  one  year,  and  in 
the  election  district  where  he  offers  to  vote  ten  days  immediately 
preceding  such  election,  and  within  two  years  paid  a  state  or 
county  tax  which  shall  have  been  assessed  at  least  ten  days  before 
the  election,  shall  enjoy  the  rights  of  an  elector.**  The  plain, 
common  meaning  of  this  clause  is  manifest.  The  voter  must  offer 
his  vote  where  he  resides.  The  constitution  is  expressed  in  words 
familiar  to  the  million.  Those  words  must  have  their  plain, 
obvious,  and  natural  meaning :  6  W.  &  S.  114.  Constitutions 
require  a  strict  construction.  The  words  of  the  constitution  fur- 
nish the  only  test  to  determine  the  validity  of  a  statute :  Sharpless 
V.  City,  9  Harris  162 ;  Wolcott  v.  Wigton,  7  Ind.  48 ;  9  Wheat. 
188;  3Seld.  9. 

The  Act  of  2d  July  1839,  under  which  the  right  of  voting  by 
the  volunteers  is  claimed,  is  a  transcript  of  the  Act  of  29th  March 
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1813,  which  was  constitutional  within  the  state,  as  the  Constitution 
of  1790  did  not  require  an  elector  to  reside  in  a  particular  election 
district.  The  transcript  of  it,  passed  in  1839,  was  reported  almost 
verbatim  in  1834,  by  the  commissioners  to  revise  the  civil  code  of 
this  state,  four  years  before  the  constitution  was  amended  so  as 
to  require  the  voter  to  "  reside  in  the  election  district  where  he 
offers  to  vote."  The  legislature,  we  submit,  re-enacted  the  pro- 
visions of  the  Act  of  1813  without  noticing  their  repugnancy  to 
the  Constitution  of  1838. 

Four  things  are  required  by  the  present  constitution :  1.  That 
the  elector  be  a  resident ;  2.  That  he  shall  have  resided  in  an 
election  district;  3.  That  his  residence  shall  have  been  in  the 
election  district  where  he  offers  to  vote ;  4.  That  he  shall  have 
resided  in  such  district  ten  days  immediately  preceding  the 
election. 

The  checks  and  guards  provided  by  the  Election  Law  are  nullities 
outside  of  the  state  limits.  Opportunities  for  and  incentives  to 
the  commission  of  fraud  are  enormously  increased,  and  the  district 
restriction  in  the  present  constitution  was  inserted  expressly  to 
prevent  such  frauds :  Debates  in  Pennsylvania  Convention,  vol. 
9,  pp.  296-318.  The  experience  of  the  recent  elections  in  the 
camps  proves  the  wisdom  of  the  convention.  The  residence  of  a 
voter  is  his  fixed,  permanent  home,  from  which  he  enlisted  when 
he  entered  into  the  military  service:  Story's  Confl.  of  Laws, 
§§  50,  51 ;  Warren  v.  Thomaston,  43  Maine  406 ;  10  Pick.  77 ; 
1  Binn.  349,  note;  1  Bouv.  Inst.  99;  11  Mass.  350;  Williams  v. 
Whiting,  Id.  427;  Auld  v.  Walton,  12  Lon.  Ann.  142;  8  B. 
Monroe  6 ;  Thomas  v.  Owens,  4  Maryl.  '223 ;  McDaniers  Case, 
3  Penna.  Law  J.  310.  See  also  Kneass's  Case,  2  Pars.  578,  81 ; 
Catlin  V.  Smith,  2  S.  &  R.  268. 

II.  The  said  43d  section  does  not  authorize  an  election  to  be 
held  outside  of  the  state  of  Pennsylvania.  The  language  which 
is  relied  upon  as  conferring  such  authority,  merely  provides  that 
the  qualified  citizens  in  actual  military  service  "  may  exercise 
the  right  of  suffrage  at  such  place  as  may  be  appointed  by  the 
commanding  oflScer  of  the  troop  or  company  to  which  they  shall 
respectivelv  belong."  The  only  proper  construction,  it  is  sub- 
mitted, to  be  given  to  this  section,  is  that  the  right  of  suffrage 
may  be  exercised  at  such  place  within  the  state  as  may  be 
appointed  by  the  commanding  officer.  This  is  so :  1.  Because 
upwards  of  twenty  sections  of  the  Election  Law  provide  penalties 
for  frauds  and  illegal  voting.  Heavy  fines  are  imposed,  and 
imprisonment  not  exceeding  three  years  is  prescribed  in  certain 
cases.  These  penalties  cannot  be  enforced  for  offences  committed 
without  the  state.  An  indictment  will  not  lie  for  an  offence  not 
committed  within  the  jurisdiction :  3  Seld.  (N.  Y.)  295.  2.  Be- 
cause state  laws  have  no  binding  force  beyond  the  territorial 
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limits  of  the  state.  The  legislature  cannot  be  reasonably  sup- 
posed to  assert  jurisdiction  over  soil  which  does  not  belong  to  it : 
Story's  Confl.  of  Laws,  §§  7,  539.  The  different  states  of  the 
union  are  as  independent  of  each  other  in  point  of  jurisdiction  as 
nations :  Simmons  v.  Commonwealth,  5  Binn.  619.  The  courts 
of  this  state  have  no  jurisdiction  over  offences  committed  in 
another  state.  Powers  granted  by  law  to  administrators,  execu- 
tors, and  guardians,  have  no  force  beyond  the  limits  of  the 
sovereignty  conferring  them  :  6  Johns.  Chan.  357 ;  Story's  Confl. 
of  Laws,  §  512.  3.  Because  the  words  "  at  such  place  as  may 
be  appointed  by  the  commanding  oflicer'*  are  not  sufficient  to 
show  an  intention  of  the  legislature  to  authorize  acts  to  be  done 
out  of  its  jurisdiction.  Legislative  bodies  do  not  usually  in  their 
acts  of  legislation  use  language  to  limit  their  operation,  but  use 
general  language,  and  the  limitation  is  implied :  Miller  v.  Ewer, 
27  Maine  517. 

IIL  The  30th  section  of  the  Act  of  2d  February  1854,  Purd. 
1096,  requiring  that  ^Uhe  general^  special,  municipal,  and  all 
other  except  military  elections,  by  the  qualified  voters  of  the 
city  of  Philadelphia,  shall  be  held  in  the  respective  election  divi- 
sions of  the  wards  of  said  city  ;'*  and  further  providing  that  "in 
all  general  and  special  elections  within  the  city  of  Philadelphia, 
each  ward  of  the  said  city  shall  be  an  election  district,''  ope- 
rates, it  is  submitted,  as  a  repeal,  pro  tantOy  of  the  43d  section 
of  the  Act  of  1839,  so  far  as  relates  to  the  city  of  Philadelphia. 
The  term  "election  district"  having  received  a  judicial  construc- 
tion in  McDaniel's  Case,  3  Penn.  L.  J.  310,  the  same  construc- 
tion must  have  been  subsequently  intended  by  the  legislature :  1 
Pick.  154. 

The  legislature  have  clearly  defined  the  several  classes  of  elec- 
tions. This  was  a  general  election.  Prothonotaries,  clerks,  &c., 
it  is  provided,  shall  be  elected  at  the  "general  election:"  Purd., 
1853,  676,  680.  The  fact  that  the  election  was  participated  in 
by  persons  in  the  military  service  does  not  make  it  a  military 
election.  A  "  military  election"  is  one  for  brigade  and  field 
officers  of  the  militia :  Purd.,  1853,  587. 

IV.  The  Act  of  2d  July  1839,  in  so  far  as  it  may  be  held  to 
authorize  elections  by  volunteers  in  service  to  be  held  outside  of 
this  state,  is  in  conflict  with  the  Constitution  of  the  United 
States. 

The  law  authorizing  the  holding  of  "  elections  by  the  militia 
or  volunteers  in  actual  service,"  provides,  by  §  46,  as  follows : 
— "The  several  officers  authorized  to  conduct  such  election 
shall  take  the  like  oaths  or  affirmations,  shall  have  the  like 
powers,  and  they,  as  well  as  other  persons  who  may  attend,  vote, 
or  offer  to  vote  at  such  election,  shall  be  subject  to  the  like  pen- 
alties  and  restrictions  as  are  declared  or  provided  in  this  act,  in 
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the  case  of  elections  by  the  citizens  at  their  usual  places  of  elec- 
tion." 

These  penalties  are  imposed  by  numerous  sections  of  the  Elec- 
tion Law,  and  are  inflicted  as  punishments  for  crimes  and  misde- 
meanors committed  by  election  officers  of,  and  persons  voting  at 
these  elections. 

The  6th  amendment  to  the  Constitution  of  the  United  States 
expressly  prohibits  the  infliction  of  these  penalties,  by  providing 
that  "  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed ; 
which  district  shall  have  been  previously  ascertained  by  law  :*' 
Const.  U.  S.,  6th  Amend. 

The  courts  of  Pennsylvania,  therefore,  have  no  jurisdiction 
over  crimes  committed  within  the  territorial  limits  of  another 
state.  This  principle  has  been  directly  ruled  by  high  judicial 
authority.  In  North  Carolina  it  has  been  held  that  the  legisla- 
ture of  that  state  cannot  define  and  punish  crimes  committed  in 
another  state.  Crimes  and  misdemeanors  committed  within  the 
limits  of  each  of  the  United  States  are  punishable  only  by  the 
jurisdiction  of  that  state  where  they  arise :  State  v.  Knight,  1 
Taylor,  N.  C.  65.  In  Massachusetts  the  same  doctrine  has  been 
held :  Commonwealth  v.  Clary,  8  Mass.  72. 

If,  therefore,  the  Act  of  2d  July  1839,  relating  to  elections  by 
volunteers  in  actual  military  service  is  unconstitutional,  or  does 
not  authorize  an  election  to  bo  held  outside  of  the  state,  or  is 
repealed,  or  if  the  courts  of  this  state  have  no  jurisdiction  of 
offences  committed  beyond  the  limits  of  the  state,  by  reason  of 
the  prohibition  of  the  6th  amendment  to  the  Constitution  of  the 
United  States,  the  defendant  in  error  cannot  be  lawfully  indicted 
for  the  offence  with  which  he  is  charged,  and  the  judgment  of  the 
court  below  should  be  affirmed. 

The  opinion  of  the  court  was  delivered,  May  22d  1862,  by 
Woodward,  J. — The  indictment  sets  forth  that  a  general 
election  was  held  in  Pennsylvania  on  the  second  Tuesday  of 
October  1861,  under  the  laws  of  the  Commonwealth,  and  that  in 
pursuance  of  the  43d  section  of  the  General  Election  Law  of  2d 
July  1839,  an  election  was  held  at  Camp  Kalorama,  in  the  Dis- 
trict of  Columbia,  on  that  day,  by  the  captain  and  lieutenant  of 
Company  I,  of  the  21st  Regiment  of  Pennsylvania  Volunteers, 
the  said  company  being  then  and  there  a  detachment  of  militia 
and  a  corps  of  volunteers  in  actual  service,  under  a  requisition 
from  the  President  of  the  United  States,  and  by  the  authority 
of  the  Commonwealth ;  and  then  goes  on  to  charge  that  the 
defendant  "  not  being  by  law  qualified  to  vote  at  said  election, 
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and  being  then  and  there  an  unnaturalized  foreigner,  did  fraudu- 
lently vote"  at  said  election  at  Camp  Kalorama. 

To  this  indictment  the  defendant  filed  a  general  demurrer,  and 
assigned  as  reasons  for  his  demurrer  that  the  43d  section,  under 
■which  the  election  at  Camp  Kalorama  was  held,  was  unconstitu- 
tional and  void.  By  demurring,  he  admits  that  he  was  an 
unnaturalized  foreigner,  that  he  was  not  qualified  to  vote,  and 
that  he  voted  fraudulently— circumstances  which  would  make 
him  indictable  under  the  119th  section  of  the  General  Election 
Law,  if  his  offence  had  been  committed  in  Pennsylvania.  But 
how  can  the  Quarter  Sessions  of  Philadelphia  take  jurisdiction 
of  a  misdemeanor  committed  in  the  District  of  Columbia  ? 

This  question  lies  at  the  very  threshold  of  this  case,  and 
although  defect  of  jurisdiction  is  not  one  of  the  reasons  assigned 
for  demurring,  yet  the  question  is  raised  necessarily  by  the 
demurrer,  and  though  not  argued  by  counsel  must  be  noticed  by 
us.  We  are  not  to  be  precipitated  into  the  discussion  of  a  grave 
constitutional  question  in  a  case  of  doubtful  jurisdiction.  The 
first  duty,  therefore,  is  to  get  a  clear  conception  of  this  point. 

The  common  law  considers  crimes  and  misdemeanors  as  alto- 
gether local  and  cognisable,  and  punishable  exclusively  within 
the  jurisdiction  where  they  are  committed.  *'  The  lez  loci,'*  sai  1 
Lord  Brougham,  in  Warrender  v,  Warrender,  9  Bligh.  119, 
'Mnust  needs  govern  all  criminal  jurisdiction,  from  the  nature  of 
the  thing  and  the  purpose  of  the  jurisdiction:*'  Story  on  Conflict 
of  Laws,  §  620,  and  cases  in  note.  In  England,  many  statutes 
have  been  passed  to  change  the  general  rule  of  the  common  law 
in  regard  to  the  venue  of  indictments,  and  to  make  offences  com- 
mitted within  one  jurisdiction  triable  in  another ;  but,  without  a 
statute,  a  party  who  stole  goods  in  one  county  and  carried  them 
into  another,  was  held  to  be  indictable,  at  common  law,  in  the 
latter  county,  upon  the  principle  that  the  thief's  possession  of 
the  goods  is  a  fresh  larceny  in  every  county  into  which  he  carries 
them.  This  rule,  however,  does  not  prevail  as  among  the  states 
of  our  Union ;  for  in  Simmons  v.  The  Commonwealth,  5  Binn. 
618,  it  was  held  that  a  thief  who  stole  goods  in  the  state  of 
Delaware,  and  brought  them  into  Pennsylvania,  could  not  be 
indicted  here.  Our  Federal  Government  has  provided  itself  with 
various  statutes  for  punishing  extraterritorial  offences  when  com- 
mitted by  our  own  citizens,  which  statutes  rest  upon  the  prin- 
ciple of  public  law  that  every  nation  has  a  right  to  bind  its  own 
citizens  and  subjects  by  its  own  laws  in  every  other  place — a 
principle  which  Judge  Story  explains  to  mean  a  right  to  exer- 
cise sovereignty  over  our  own  citizens,  when  they  return  within 
our  territorial  jurisdiction ;  but  not  a  right  to  compel  or  require 
obedience  to  our  laws  on  the  part  of  other  nations  within  their 
own  territorial  sovereignty :  Conflict  of  Laws,  §  22. 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  437 

[CoromoD wealth  v.  Knnzmann.] 

Nor  are  we  in  Pennsylvania  entirely  destitute  of  legislation 
that  is  intended  for  extraterritorial  application.  The  fifth  article 
of  our  constitution  confers  upon  our  courts  the  powers  of  Courts 
of  Chancery  to  "obtain  evidence  from  places  not  within  the 
state/*  and  by  Act  of  Assembly  of  14th  April  1828,  supple- 
mentary to  our  recording  acts,  the  governor  is  authorized  to  ap- 
point commissioners  to  take  acknowledgment  of  deeds,  &c.,  within 
any  state  or  territory,  and  the  duties  of  the  commissioners  are 
very  specifically  defined. 

Whatever  extraterritorial  effect  such  laws  may  liave,  is  the 
result  not  of  any  original  power  to  extend  them  abroad,  but  of 
that  respect  which,  from  motives  of  public  policy,  other  nations 
are  disposed  to  yield  to  them,  giving  them  effect  with  a  wise  and 
liberal  regard  to  common  convenience  and  mutual  benefits  and 
necessities.  Says  Chancellor  Kent,  2  Com.  8th  ed.  p.  579: 
"  There  is  no  doubt  of  the  truth  of  the  general  proposition  that 
the  laws  of  a  country  have  no  binding  force  beyond  its  territo- 
rial limits ;  and  their  authority  is  admitted  in  other  states  not  ex 
propria  vigor e^  but  ex  comitate  ;  or,  in  the  language  of  Huberus, 
q%tatenu9  %ine  prcejudicio  indulgentium  fieri  poteit**  And  accord- 
ing to  Judge  Story,  in  the  silence  of  any  positive  rule,  affirming, 
or  denying,  or  restraining  the  operation  of  foreign  laws,  courts 
of  justice  presume  the  tacit  adoption  of  them  by  their  own 
government,  unless  they  are  repugnant  to  its  policy  or  prejudi- 
cial to  its  interests :  Conflict  of  Laws,  §  88,  and  see  Chief  Justice 
Taney's  Opinion  in  Bank  of  Augusta  v.  Earl,  13  Peters'  Rep.  519. 
This  1  understand  to  be  a  statement  of  the  rule  of  judgment  in 
the  courts  of  the  country  in  which  the  foreign  law  is  executed, 
and  it  is  to  be  inferred,  as  a  matter  of  course,  that  the  same  rule 
would  prevail  in  the  courts  of  the  country  from  which  the  law 
proceeded ;  that  is,  if  the  courts  where  the  law  is  executed  imply 
a  tacit  adoption  of  it  from  absence  of  objection,  the  courts  of  the 
jurisdiction  furnishing  the  law  will,  much  more,  make  the  same 
implication.  In  addition  to  this,  there  are  certain  general  rules 
in  respect  to  the  admission  of  the  lex  loci  contractus^  which  are 
recognised  in  the  judicial  decisions  of  all  countries.  It  has  be- 
come a  settled  doctrine  of  public  law  that  personal  contracts  are 
to  have  the  same  validity,  interpretation,  and  obligatory  force  in 
every  other  country  which  they  have  in  the  country  where  they 
were  made.  Matrimonial  rights,  as  between  husband  and  wife, 
are  determined  by  the  law  of  their  domicil,  and  personal  property 
follows  the  law  of  the  owner.  These  rules  are  generally  recog- 
nised by  the  comity  of  nations:  2  Kent  579,  and  cases  in  note. 

Gathering  up  now  so  many  of  these  principles  as  are  applica- 
ble to  the  question  before  us,  and  making  an  immediate  applica- 
tion of  them,  it  may  be  said,  that  if  the  legislature  of  Pennsyl- 
vania provided  by  law  that  any  of  her  citizens,  qualified  electors, 
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happening  to  be  in  the  District  of  Columbia  on  election  day, 
might  hold  a  valid  election  there,  and  an  election  was  held  in 
pursuance  of  such  law,  without  objection  from  the  local  authori- 
ties, we  are  to  hold  the  jurisdiction  of  our  courts  to  extend  to 
any  of  our  own  citizens  who  should  violate  any  of  the  provisions 
of  the  law.  We  could  not  call  on  the  judicial  tribunals  of  the 
District  to  punish  the  infraction.  They  would  not  execute  our 
law,  and  the  fraudulent  vote  of  the  defendant  would  be  an  offence 
against  no  law  of  their  own.  It  would  be  an  offence  only  against 
our  statute;  and  must  be  so  laid  in  the  indictment.  But  the 
whole  statute  would  be  there,  the  penal  sections  as  well  as  the 
enabling  clauses,  and  if,  in  an  attempt  to  exercise  the  privileges 
of  the  statute,  a' citizen  incurred  its  penalties,  he  would  be  an- 
swerable in  our  criminal  courts  when  he  returns  into  our  juris- 
diction. As  much  so  as  false  swearing  under  a  commission  issued 
out  of  our  courts,  or  a  forged  acknowledgment  of  a  deed  under 
our  Act  of  1828,  would  be  indictable  and  punishable  here.  His 
liability  to  our  jurisdiction  rests,  however,  be  it  observed,  on  his 
citizenship  in  Pennsylvania.  It  is  because  the  volunteer  soldier, 
in  the  service  of  the  general  government,  is  a  citizen  of  Penn- 
sylvania, that  the  General  Election  Law  attends  him  beyond  our 
territory,  and  becomes  a  rule  of  action  for  him  wherever  he  is. 
It  is  no  rule  for  the  citizens  of  other  states,  or  for  unnaturalized 
foreigners,  simply  because  we  have  no  power  to  prescribe  rules 
of  action  for  the  citizens  and  subjects  of  foreign  governments. 

What,  then,  is  to  be  done  with  an  unnaturalized  foreigner  who 
casts  a  fraudulent  vote  under  our  election  law  beyond  our  terri- 
torial jurisdiction — a  foreigner  who  is  not  alleged  in  the  indict- 
ment to  be  a  citizen  for  any  purpose  in  Pennsylvania,  nor  to 
have  a  domicil  here,  nor  even  to  belong  to  the  militia  or  volun- 
teers of  the  state  ?  Have  we  jurisdiction  to  punish  such  a  man 
for  a  misdemeanor  committed  beyond  our  borders?  I  think 
not.  The  oflScers  who  received  his  vote  might  be  punishable. 
Possibly  an  indictment  might  be  framed  against  him  which  the 
criminal  courts  of  the  District  of  Columbia  would  entertain.  But 
how  we  can  treat  him  as  amenable  to  our  jurisdiction  on  the  face 
of  this  indictment  I  do  not  see.  Had  it  been  charged  that  he 
belonged  to  Company  I,  of  the  21st  Regiment  of  Pennsylvania 
Volunteers,  we  might  perhaps  assume  his  citizenship,  but  this  is 
not  in  the  indictment.  For  aught  we  know,  he  may  never  have 
been  in  Pennsylvania  until  the  time  he  was  arrrested  for  the  mis- 
demeanor alleged,  and  never  have  been  a  member  of  any  com- 
pany of  Pennsylvania  volunteers.  For  many  purposes  the  states 
of  the  Union  and  the  District  of  Columbia  are  not  foreign  coun- 
tries to  us,  but  so  far  as  concerns  the  present  question  it  is  not 
necessary  to  state  the  distinctions  which  grow  out  of  our  peculiar 
political  system,  for  we  have  no  more  power  to  legislate  over  a 
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sister  state  or  the  District  of  Columbia  than  we  would  have  to 
legislate  for  France  or  England.  Then  this  is  the  case  of  a 
prosecution  of  an  extraterritorial  misdemeanor  by  an  offender 
not  alleged  to  owe  any  allegiance  whatever  to  Pennsylvania.  If 
we  can  entertain  jurisdiction  of  such  an  offence  we  must  assume 
that  there  is  legislative  power  to  send  the  ballot-box  beyond  our 
state  lines,  and  that  the  judicial  power  accompanies  it  to  punish 
not  only  our  own  citizens  who  violate  it,  but  any  intruder  upon 
it  from  whatever  nation  of  the  earth  he  may  come. 

If  it  be  said  that  if  the  judicial  power  do  not  accompany  it, 
there  will  be  no  way  of  protecting  the  purity  of  suffrage,  then 
this  would  be  an  argument  not  only  against  the  constitutionality 
of  those  sections  of  the  act  which  authorized  it,  but  against  the 
probability  that  the  legislature  ever  intended  to  give  those  sec- 
tions any  extraterritorial  effect. 

If,  on  the  other  hand,  it  were  conceded  that  the  judicial  power 
of  the  state  were  competent  to  punish  any  offender  against  our 
Election  Law  at  an  election  outside  of  our  territory,  though  he 
be  an  alien  and  not  a  citizen,  it  might  be  pertinently  asked  what 
criminal  court  is  to  administer  the  punishment.  The  criminal 
jurisdiction  of  the  Quarter  Sessions  of  Philadelphia,  like  that 
of  similar  courts  in  other  counties  of  the  state,  is  limited  to 
offences  committed  in  the  proper  county.  The  general  rule  is 
that  they  can  take  cognisance  of  no  other.  If  a  citizen,  subject 
when  at  home  to  the  jurisdiction  of  one  of  these  courts,  commits 
an  offence  abroad  against  a  statute  of  ours,  and  is  punished  for 
it  by  the  appropriate  court  when  he  comes  home,  let  that  stand 
as  an  exception  to  the  general  rule.  But  neither  the  rule  nor 
the  exception  will  give  the  Quarter  Sessions  of  Philadelphia 
jurisdiction  to  punish  an  offence  committed  outside  of  the  state 
by  a  man  who  never  belonged  to  the  jurisdiction  of  that  court. 
As  well  might  the  Quarter  Sessions  of  Lancaster,  Berks,  or 
Greene  county  take  cognisance  of  it.  Is  it  indeed  so,  that  with- 
out an  enabling  statute,  all  and  singular  the  Courts  of  Quarter 
Sessions  of  the  state  may  take  cognisance  of  an  extraterritorial 
offence  committed  by  a  foreigner  ?  The  law  would  cease  to  be  a 
system  of  principles  and  rules,  if  such  a  thing  were  possible,  and 
would  become  a  mere  jumble  of  incongruous  and  arbitrary  powers. 

We  are  of  opinion  that  the  Court  of  Quarter  Sessions  of 
Philadelphia  had  no  jurisdiction  of  the  indictment  prosecuted, 
and,  consequently,  we  have  none.  We  decline,  therefore,  to 
enter  into  a  consideration  of  the  constitutional  question  raised 
upon  the  record,  but,  for  the  reasons  above  given,  affirm  the 
judgment. 

The  following  concurring  opinion  was  delivered  by 

Read,  J.— The  Act  of  the  2d  of  July  1889  was  a  substantial 
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enactment  of  the  bill,  entitled  "An  Act  relating  to  elections," 
transmitted  on  the  25th  March  1834,  by  the  commissioners  ap« 

t pointed  to  revise  the  civil  code  of  Pennsylvania,  under  the  reso- 
ution  23d  March  1830,  to  Governor  Wolf,  and  sent  by  him  to 
the  legislature  five  days  after  its  receipt  by  him.  This  bill  was 
a  consolidation  of  the  existing  laws  under  the  Constitution  of 
1790,  and  the  provisions  in  case  any  of  the  militia  or  volunteers 
shall  be  in  actiial  service  at  the  time  of  the  general  election, 
were  taken  from  the  Act  of  29th  March  1813,  with  some  verbal 
amendments.  ^ 

These  sections  apply  in  terms  only  to  the  general  elections 
held  on  the  second  Tuesday  of  October,  and  do  not  include 
elections  by  the  citizens  held  on  any  other  day.  The  presiden- 
tial election,  which  is  held  on  the  Tuesday  next  after  the  first 
Monday  in  November,  may  fall  on  the  second  Tuesday  of  that 
month,  the  very  day  appointed  by  the  legislature  for  the  return 
judges  to  meet,  and  to  include  in  their  enumeration  the  votes  of 
the  volunteers  and  militia  men  in  actual  military  service  trans- 
mitted to  the  prothonotary  of  the  proper  county. 

It  is  also  to  be  remarked,  that  the  language  of  the  Election  Law 
may  be  entirely  satisfied  by  elections  by  the  companies  or  troops 
within  the  limits  of  the  state,  where  the  Commonwealth  exercises 
exclusive  jurisdiction.  This  is  strengthened  by  the  fact,  that 
there  is  no  provision  in  the  act  extending  its  operation  in  any 
form  over  any  place  beyond  the  state,  whether  it  be  a  state  or 
territory — the  District  of  Columbia  or  any  foreign  country ;  and 
this  ought  certainly  to  be  expected  when  our  courts  are  asked  to 
punish  crimes  committed  in  a  foreign  jurisdiction. 

The  crime  alleged  in  the  present  bill  of  indictment,  was  com- 
mitted in  the  District  of  Columbia,  and  cannot  be  punished  by 
any  court  in  Pennsylvania;  for  "crimes,**  said  Lord  Chief 
Justice  DeGrey  in  Rafael  v.  Verest,  2  W.  Bl.  Rep.  1058,  "are 
in  their  nature  local,  and  the  jurisdiction  of  crimes  is  local.*' 
The  common  law  considers  crimes  as  cognisable  and  punishable 
exclusively  in  the  country  where  they  are  committed.  Besides, 
all  our  criminal  courts  are  localized,  and  their  jurisdiction  extends 
only  to  the  county  in  which  they  are  sitting,  much  less  can  they 
take  cognisance  of  an  ofi*ence  in  a  distant  state. 

There  are,  therefore,  insuperable  objections  to  any  criminal 
courts  in  this  state,  taking  cognisance  of  any  of  the  statutory 
offences  created  and  punished  by  the  Act  of  2d  July  1839,  when 
committed,  as  in  the  present  case,  beyond  our  jurisdiction.  I  am 
•aware,  that  great  and  grievous  frauds  upon  the  elective  franchise 
have  been  perpetrated  at  the  last  general  election,  under  the 
cover  of  alleged  elections  by  the  volunteers,  but  they  must  go 
unpunished,  because  our  courts  cannot  try  offences  committed 
out  of  their  jurisdictional  limits. 
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The  same  arguments  would  apply,  if  the  legislature  had  given 
similar  privileges  under  similar  penalties  to  other  classes  of 
citizens  temporarily  residing  in  other  states  or  countries,  for  the 
power  of  the  legislature  is  just  as  great  in  the  one  case  as  in  the 
other,  and  no  greater.  I  am  therefore  of  opinion,  that  the  Court 
of  Quarter  Sessions  of  Philadelphia  county  had  no  jurisdiction, 
and  this  appearing  on  the  face  of  the  indictment,  the  judgment 
must  be  affirmed  in  accordance  with  the  result  stated  by  my 
brother  Woodward,  in  his  opinion. 


Bunn,  Raiguel  &  Co.  versus  Gorgas. 
**  ''  "    versus  Watson. 

**  "  '*     versus  Howell. 

'•  "  '*    versus  Stewart. 

"  "  "     versus  Wood. 

"  "  *'     versus  Watson. 

Anspach,  Reed  &  Co.  versus  TJpham,  Tucker  &  Co. 
''  "         **     vei'sus  Watson. 

Constitutionality  of  the  Stay  Law  of  May  2l8<  1861. 

The  provision  of  the  Ist  section  of  the  Act  of  May  21st  18GI,  entitled  "  An 
Act  relating  to  judgments  and  executions,"  which  directs  the  courts  to  grant 
a  stay  of  execution  against  a  defendant,  on  proof  of  an  agreement  in  writing 
to  that  effect  by  a  majority  of  his  creditors  whose  demands  exceed  two-thirds 
of  the  defendant's  indebtedness,  is  in  violation  of  that  portion  of  the  state  and 
national  constitutions  which  protects  the  inviolability  of  contracts. 

Error  to  the  District  Court  of  Philadelphia, 

These  were  writs  of  error  sued  out  by  the  plaintiffs  above 
named,  who  were  defendants  below  in  several  actions  entered  in 
the  District  Court  to  July  Term  1861. 

The  same  question  was  involved  in  each  of  these  suits,  viz. : 
"  Whether  that  portion  of  the  first  section  of  the  Act  of  May 
21st  1861,  which  provided  for  a  stay  of  execution  ttpon  agree- 
ment by  certain  of  defendant's  creditors,  is  constitutional  ?" 

The  following  affidavit  was  presented  in  the  court  below  by  the 
defendant  in  the  case  first  above  named : — 

"  City  and  county  of  Philadelphia,  99, 

"  Henry  R.  Kaiguel  being  duly  affirmed,  according  to  law, 
doth  depose  and  say,  that  he  is  one  of  the  defendants  in  the 
above  entitled  action ;  that  he  annexes  hereto  a  paper  marked 
*  A.,*  showing  the  names  of  the  several  creditors  of  said  defend* 
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ants,  together  with  the  amount  due  each  of  them,  so  far  as  the 
same  can  be  ascertained;  also  a  certain  other  paper  marked 
*B.,*  which  is  a  copy  of  the  agreement  of  extension,  signed  by 
some  of  the  creditors  of  said  Bunn,  Raiguel  &  Co. ;  and  also  a 

Eaper,  *  Schedule  C.,*  showing  the  names  of  the  creditors  who 
ave  signed  the  said  agreement  of  extension,  and  the  amounts 
due  each  of  them  respectively.  All  these  exhibits  this  deponent 
asks  may  be  taken  as  a  part  of  this  affidavit. 

"  By  the  inspection  of  said  papers,  it  will  appear  that  more 
than  one-half  of  the  creditors  of  said  defendants,  whose  demands 
exceed  two-thirds  of  their  entire  indebtedness,  have  agreed  to 
extend  the  time  of  payment  of  the  debts  due  them  respectively 
for  the  period  of  six,  twelve,  eighteen,  and  twenty-four  months, 
from  the  first  day  of  May,  A.  D.  1861 — each  payment  to  be  for 
one  equal  fourth  part  of  the  amounts  due  them  respectively. 

'*  Henry  R.  Raiguel. 

"  Sworn  to  and  subscribed  before  me,  this  twenty-eighth  day 
of  June,  A.  D.  1861. 

"  C.  Brazer,  Alderman." 

(Here  followed  a  list  of  the  creditors  referred  to,  and  amounts 
due.) 

On  the  twenty-ninth  day  of  June,  A.  D.  1861,  0.  TT.  Daviiy 
counsel  for  defendants,  moved  the  court  to  direct  the  prothono- 
tary  to  report  the  terms  of  the  extension  referred  to  in  the 
foregoing  affidavit. 

Similar  affidavits  were  made  in  the  other  cases,  and  rules  en- 
tered as  above ;  but  the  court  below  (Sharswood,  J.),  on  hearing 
the  argument  in  one  of  the  cases  in  which  the  plaintiff  had  not 
assented  to  the  extension,  but  was  opposed  to  it,  delivered  an 
elaborate  opinion  against  the  constitutionality  of  this  provision 
of  the  Act  of  Assembly,  and  discharged  the  rule. 

A  writ  of  error  was  then  sued  out  as  above  stated,  and  the 
following  specification  of  error  assigned : — 

The  court  below  erred  in  refusing  the  motion  for  an  order 
directing  the  prothonotary  to  report  the  terms  of  the  extension 
granted  to  the  said  defendants  below  by  "  the  majority  of  their 
creditors,'*  whose  demands  "  exceeded  two-thirds  of  their  entire 
indebtedness,"  according  to  the  provisions  of  the  Act  of  Assem- 
bly, approved  May  21st  1861. 

Writs  of  error  were  also  sued  out  in  the  other  cases  above 
named,  which  were  all  argued  and  considered  together. 

The  case  was  argued  by  IT.  M,  Phillips^  with  whom  were  0. 
W.  Davit  and  U,  H,  Weilj  for  plaintiffs  in  error,  who  contended  that 
the  general  provisions  of  the  Act  of  May  21st  1861,  were  the 
same  as  those  of  the  Act  of  1857,  after  the  suspension  of  specie 
payments  by  the  banks  of  this  Commonwealth,  in  order  to  relieve 
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the  business  community.  That  the  constitutionality  of  said  Act  of 
1857  was  not  doubted,  and  no  question  of  the  kind  was  pre- 
sented to  the  Supreme  Court.  That  the  Act  of  1861  was  passed 
with  like  purposes  and  intentions.  That  the  powers  of  the  state 
Assembly  are,  in  effect,  greater  than  those  of  Congress ;  and  that 
state  legislation  must  be  upheld  when  the  prohibition  is  not  shown, 
though  a  contrary  doctrine  might  prevail  as  to  a  national  enact- 
ment. 

That  here  the  remedy  is  not  taken  away,  but  delayed,  as  has 
been  done  over  and  over  again  in  the  history  of  our  legislation. 
How  can  the  Stay  Law  be  said  to  be  uncertain,  when  the  court  is 
required  to  make  an  order  designating  and  fixing  the  time  at 
which  the  execution  may  issue  ? 

This  statute  was  intended  to  be  remedial;  it  is  therefore  en- 
titled to  the  most  favourable  consideration,  and  is  not  to  be  con- 
strued in  the  severe  manner  claimed. 

The  very  fact  that  the  stay  is  governed  by  a  majority  of  the 
creditors,  whose  demands  exceed  two-thirds  of  the  entire  indebt- 
edness, shows  clearly  that  the  debtor  would  not  obtain  an  extended 
or  indefinite  time.  The  cases  cited,  Bronson  v.  Kinzie,  1  How. 
811,  and  McCracken  v.  Hay  ward,  2  Id.  608,  do  not  seem  to  meet 
the  question  now  before  the  court. 

The  legislature  may  modify  an  existing  remedy  without  vio- 
lating the  constitutional  inhibition :  Hepburn  v.  Curts,  7  Watts 
800 ;  Evans  v.  Montgomery,  4  Id.  218 ;  Chad  wick  v,  Moore,  8 
W.  &  S.  49 ;  Schenley  r.  The  Commonwealth,  12  Casey  67  ;  Jack- 
son V.  Lamphire,  3  Peters  290 ;  Sturgis  v.  Crowninshield,  4  Wheat. 
122  ;  Ogden  v.  Saunders,  12  Id.  257 ;  Phalen's  Case,  1  Rob.  713 ; 
Phalen  v.  Virginia,  8  How.  163 ;  Him  v.  State  of  Ohio,  1  Ohio 
16;  Baker  v.  Boston,  12  Pick.  194 ;  Vanderbilt  v.  Adams,  7  Cowen 
849 ;  Coats  v.  The  Mayor,  7  Id.  585. 

The  41st  section  of  the  Act  of  16th  June  1836,  relating  to  the 
discharge  of  insolvent  debtors,  &c.,  has  been  recognised  by 
repeated  decisions,  and  is  enforced  at  almost  every  term  of  our 
courts. 

F.  Carroll  Brewster  and  W.  A.  Porter,  for  defendants  in  error, 
contended : 

I.  The  agreement  was  not  within  the  law. 

II.  The  law  is  clearly  unconstitutional. 

1.  The  contract  sued  on  was  entered  into  seven  months  before 
this  law  was  passed.  The  law,  at  the  date  of  the  contract,  is  a 
part  of  the  contract.  2.  The  act  contains  no  saving  clause  for 
past  contracts.  8.  The  act  makes  this  claim  subject  to  the  agree- 
ment of  strangers.  4.  The  act  gives  us  no  hearing,  or  opportu- 
nity of  hearing.  6.  The  act  makes  the  court  the  mere  creature 
of  its  own  officer,  and  gives  the  plainti£f  no  day  in  court,  upon 
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any  question  aa  to  signatures,  amounts,  fraud,  or  any  other  point 
in  the  case.  6.  The  act  clearly  impairs  the  obligation  of  a  opn- 
tract,  when  it  renders  recovery  upon  it  subject  to  the  vote  of 
strangers,  whose  debts  may  be  created,  or  consent  may  be  pur- 
chased for  the  occasion.  They  referred  to  the  able  opinion  of 
the  court  below,  and  to  the  cases  therein  cited,  viz. :  Bronson  v. 
Kinzie,  1  How.  311;  McCracken  v,  Hayward,  2  Id.  605;  and 
also  to  Curran  v.  Arkansas,  15  Id.  319. 

The  opinion  of  the  court  was  delivered,  April  21st  1862,  by 

Woodward,  J. — The  peculiarity  of  the  Stay  Law  of  May  2l8t 
1861,  which  distinguishes  it  from  all  our  other  legislation  of 
similar  purpose,  is,  that  it  makes  the  right  of  a  judgment-creditor 
to  have  execution  against  his  debtor,  dependent  on  the  agreement 
of  a  majority  of  the  creditors,  whose  demands  exceed  two-thirds 
of  the  debtor's  entire  indebtedness,  and  imposes  no  limit  to  the 
stay  which  the  majority  of  the  creditors  may  agree  to. 

When  the  defendant  in  any  action  that  was  pending  at  the 
date  of  the  law,  or  which  shall  be  instituted  within  twelve  months 
thereafter  for  the  recovery  of  the  debt,  **  shall  have  filed  an  aflS* 
davit  setting  forth  that  the  majority  of  his  creditors,  whose  de- 
mands exceed  two-thirds  of  his  entire  indebtedness,  have  agreed 
in  writing  to  extend  the  time  of  payment  of  the  debts  due  them 
respectively,  the  court  shall  direct  the  prothonotary  to  report 
the  terms  of  the  said  extension  upon  evidence  submitted  to  him 
by  the  defendant ;  and  thereupon  the  court  shall  enter  an  order 
in  the  cause,  that  no  execution  shall  issue,  except  at  the  periods 
when,  and  in  the  proportions  which  it  shall  appear  by  the  report 
of  the  prothonotary  that  the  majority  of  the  creditors  of  the 
defendant,  whose  demands  exceed  two-thirds  of  his  entire  indebt- 
edness, have  agreed  a«  aforesaid,  to  extend  the  time  of  payment 
of  the  debts  due  them  respectively." 

No  discretion  whatever  is  to  be  exercised  by  the  court.  The 
prothonotary  is  to  investigate  and  report  the  terms  of  the  agree- 
ment, and  then  the  court  "  shall  enter  an  order'*  for  carrying  it 
into  eflFect.  The  agreement  may  extend  the  time  for  payment 
of  defendants*  debts  indefinitely,  and  may  prescribe  any  propor- 
tions that  may  suit  the  fancy  or  interest  of  a  majority  of  credit* 
ors,  representing  more  than  two-thirds  of  the  whole  indebtedness. 
A  judgment  of  a  court  of  law  is  thus  taken  entirely  out  of  judi- 
cial hands,  and  is  committed,  for  purposes  of  execution,  to 
parties  who  are  not  upon  the  record,  nor  in  court,  who  have  no 
judicial  power,  and  can  have  none  under  our  constitution ;  who 
may  be  non-resident  citizens,  women  or  children,  and  whose 
discretion  is  regulated  by  no  legislative  rule  or  restraint.  A 
creditor  who  holds  a  promissory  note  for  $500,  payable  on  a  day 
fairly  agreed  to  by  the  debtor,  brings  suit,  and  recovers  a  judg* 
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ment  in  due  course  of  law.  It  would  seem  reasonable  that  the 
court  who  rendered  the  judgment,  and  upon  whose  records  it 
remains,  should  have  power  to  award  execution  under  such  limi- 
tations and  restrictions  as  the  general  law  may  have  prescribed. 

But  according  to  the  Act  of  1861,  the  debtor  has  only  to  get 
two  or  more  other  creditors,  whose  claims  together  exceed  J 1000, 
to  agree  on  an  extension  for  one,  five,  or  twenty  years,  and  that 
agreement,  when  proved  to  the  prothonotary,  shall  have  the 
effect  of  suspending  the  powers  of  the  court  to  execute  its  own 
judgment. 

In  all  its  features  this  is  a  very  extraordinary  enactment,  but 
in  the  unlimited  duration  of  the  stay  it  provides  for,  it  is  with- 
out a  precedent  in  our  legislation.  The  general  Execution  Law 
of  16th  June  1836,  Purdon  330,  limits  very  particularly  the  stay 
of  execution.  The  41st  section  of  the  same  act.  Id.  441,  ex- 
empts after-acquired  property  of  discharged  insolvents  from 
execution  for  seven  years.  The  Stay  Law  of  16th  July  1842, 
P.  L.  407,  provided  for  a  valuation  of  the  debtor's  property,  and 
stayed  execution  for  one  year  after  the  return  day  of  the  writ, 
unaer  which  the  valuation  was  to  be  made.  So  with  the  Act  of 
13th  October  1857  (see  P.  L.  of  1858  in  App.,  p.  613),  the  stay 
therein  provided  was  very  expressly  limited  in  duration.  The 
legislature,  whose  province  it  is  to  provide  all  the  remedies  for 
collection  of  debts,  have  heretofore  always  exercised  a  discretion 
in  regard  to  the  duration  of  stay  of  execution.  It  has  not 
intrusted  that  discretion  to  the  courts,  but  has  exercised  it  itself, 
by  prescribing  the  limitation  in  the  Stay  Law. 

This  is  the  first  instance  in  which  the  discretionary  power  has 
been  committed  to  unknown  and  irresponsible  parties,  without 
stint,  limitation,  or  qualification ;  the  first  instance,  and  it  mav 
be  hoped  it  is  the  last,  in  which  judicial  records  are  subjectea, 
not  to  a  carefully  considered  rule  prescribed  by  the  legislature, 
but  to  such  rule  as  the  anybodies  may  prescribe,  who  chance  to 
be  a  majority  of  the  creditors  of  the  defendant.  We  hold  such 
a  law  to  be  unconstitutional.  Though  addressed  to  the  remedy, 
it  touches  the  contract  in  a  most  vital  point,  and  impairs  its 
obligation  as  directly  as  if  it  annihilated  it. 

It  was  this  circumstance,  the  unlimited  duration  of  the  possi- 
ble stay,  that  led  to  the  condemnation  of  the  Illinois  statute,  in 
McCracken  v,  Hayward,  2  How.  Rep.  608,  and  it  was  the  ab- 
sence of  this  feature  from  our  Stay  Law  of  1842  that  rescued  it 
in  Chadwick  v.  Moore,  8  W.  &  S.  50.  Gibson,  C.  J.,  put  his 
opinion  in  that  case  on  this  very  distinction.  He  speaks  of  the 
Act  of  1842  as  prohibiting  for  a  time  sheriffs'  sales  of  property 
for  less  than  two-thirds  of  the  appraised  value,  and  says,  very 
pointedly,  if  the  prohibition  of  execution  were  perpetual  he  would 
not  hesitate  to  pronounce  the  act  unconstitutional.     The  Act  of 
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1842  escaped  judicial  condemnation  by  virtue  of  a  limitation  on 
its  face,  which  is  entirely  wanting  in  the  Act  of  1861.  It  may 
be  said  that  the  latter  act  does  not  in  terms  make  the  stay 
perpetual,  nor  exclude  the  possibility  of  the  creditors  prescribing 
a  reasonable  stay.  Granted.  But  then  it  does  give  the  creditors 
power  to  make  the  stay  perpetual,  or  unreasonable.  There  is 
nothing  to  restrain  or  regulate  their  action.  The  vice  of  the  act 
is,  that  it  takes  away  from  the  judgment-creditor  his  remedies, 
not  for  a  time  deemed  reasonable  by  the  legislature  and  the 
courts,  but  as  long  as  the  majority  of  creditors  representing  more 
than  two-thirds  of  the  indebtedness  choose  to  withhold  these 
remedies.  And  what  if  the  debtor  has  address,  and  means  to 
bargain  with  such  majority  for  a  perpetual  stay,  are  the  minority 
to  submit  ?  The  decree  once  recorded,  binds  the  judgment-cre- 
ditor, even  though  the  debtor  may  pay  off  the  creditors  who  made 
the  agreement  and  dictated  the  decree.  He  may  purchase  total 
exemption  from  liability  for  one-third  of  his  debts,  by  bargaining 
skilfully  with  those  to  whom  two-thirds  are  due. 

Constitutional  provisions  are  mainly  intended  for  protection 
of  minorities.  It  is  they  who  are  most  likely  to  be  sacrificed  in 
times  of  excitement  or  of  distress,  and  hence  the  constitution 
never  has  a  more  legitimate  operation  than  when  it  nullifies 
hasty  and  inconsiderate  legislation,  that  disregards  the  rights  of 
minorities. 

It  is  idle  to  urge  that  the  law  under  consideration  is  a  mere 
modification  of  the  remedies  of  a  contract,  for  it  by  no  means 
follows,  because  a  law  affects  only  the  remedy  that  it  does  not 
impair  the  obligation  of  the  contract.  The  obligation  of  a  con- 
tract, in  the  sense  in  which  these  words  are  used  in  the  constitu- 
tion, is  that  duty  of  performing  it  which  is  recognised  and 
enforced  by  the  law.  And  if  the  law  be  so  changed  that  the  means 
of  legally  enforcing  this  duty  are  materially  impaired,  the  obli- 
gation of  the  contract  no  longer  remains  the  same.  In  Curran  v. 
The  State  of  Arkansas,  5  How.  319,  this  was  said  to  have  been 
the  doctrine  of  the  Supreme  Court  of  the  United  States  from  a 
very  early  period,  and  several  cases  are  cited  to  prove  it.  What 
is  a  material  impairing  of  legal  remedies  is  a  judicial  question, 
and  whilst  I  quite  agree  with  the  learned  judge  below,  that  this 
is  not  a  happy  distinction  on  which  to  rest  the  constitutional 
question,  yet  it  is  the  ground  on  which  the  Supre9ie  Court  of  the 
United  States  has  placed  it,  and  we  must  abide  by  it.  In  all 
doubtful  cases  we  incline  habitually  in  favour  of  the  constitu- 
tionality of  legislation,  so  that  practically  no  great  inconvenience 
is  likely  to  arise  from  the  imperfection  of  the  rule  we  have  to  ap- 
ply. The  courts  are  not  likely  to  think  legal  remedies  materially 
impaired  unless  they  really  are  so.  They  are  more  likely  to  con- 
sider mischievous  modifications  immaterial,  than  they  are  to  treat 
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necessary  and  reasonable  modifications  as  material,  within  the 
meaning  of  the  above  rule. 

We  cannot  doubt,  however,  about  the  materiality  of  the  change 
of  remedy,  proposed  by  the  Act  of  1861.  We  think  it  is  novel 
and  dangerous  legislation,  and  that  it  does  essentially  impair 
the  obligation  of  the  contracts  upon  which  the  defendants  in 
error  sued.  When  these  contracts  were  made,  and  when  some 
of  them  were  sued,  no  such  statute  existed.  If  the  act  be  sus- 
tained,  it  may  become  impossible  ever  to  enforce  performance 
of  the  contracts.  The  act  creates  the  possibility  of  a  perpetual 
suspension  of  remedies — of  course  of  a  suspension  for  a  time  that 
all  courts  of  justice  would  deem  unreasonable.  It  is  therefore 
a  plain  violation  of  those  provisions  of  the  federal  and  state 
constitutions,  which  protect  the  inviolability  of  contracts. 

The  decree  of  the  court  in  refusing  the  motion  in  each 
of  the  above-stated  cases  is  a£Brmed. 


Gratz  versus  The  Pennsylvania  Railroad  Company 
and  The  Philadelphia  and  Erie  Eailroad  Com- 
pany. 

Injunction  to  prevent  Consummation  of  Contract  between  the  Penmi/lvania 
Railroad  Company  and  the  Philadelphia  and  Sunhury  Railroad 
Company,  refused, — Constitutionality  of  Acts  of  Assembly  relative  to 
said  Contract, 

1.  The  Pennsylvania  Railroad  Company  being  about  to  purchase  the  rolling 
Rtock  and  bonds  of  the  Sunbury  and  Erie  Railroad  Company,  and  to  lease  it 
for  the  term  of  nine  hundred  and  ninety-nine  years,  the  lessee  agreeing,  by 
the  contract,  to  keep  the  road  in  repair,  maintain  its  equipment,  and  pay 
thirty  per  cent,  of  the  gross  earnings,  for  taxes,  interest  on  bonds,  Jbo.,  and 
the  balance  of  the  rent,  if  any,  to  the  lessors ;  a  bill  in  equity  was  filed  by  a 
stockholder  in  both  companies,  for  a  preliminary  injunction  against  the  pro- 
posed purchase  and  lease,  it  was  Held^  that  the  intended  contracts  were  Talid, 
oeeaose  within  the  corporate  powers  of  the  two  companies,  under  the  Acts  of 
Assembly  of  April  13th  1860  and  April  23d  1861,  and  that  they  were  not 
assignments  in  trust  for  the  benefit  of  creditors,  with  preferences. 

2.  The  Act  of  March  7th  1861,  authorizing  the  state  treasurer  to  cancel 
$3,500,000  of  the  bonds  of  the  Sunbury  and  Erie  Railroad  Company,  and  di- 
recting the  satisfaction  of  the  mortgage  for  $7,000,000,  is  not  a  violation  of 
Sec.  4,  Art.  II.  of  the  Constitution  of  the  State,  relating  to  the  sinking  fund, 
and  is  therefore  constitutional ;  and  the  mortgage  for  $5,000,000,  executed 

.  March  30th  1861,  under  the  provisions  of  that  act,  is  the  first  lien  on  that 
part  of  the  Philadelphia  and  Erie  Railroad  leading  from  Williamsport  to 
Erie,  and  second  only  to  the  $1,000,000  mortgage  on  Uie  part  of  the  road  be- 
tween Williamsport  and  Sunbury. 

In  the  Supreme  Court  of  Pennsylvania.     In  Equity. 
Motion  for  a  special  injunction. 
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This  was  a  proceeding  on  a  bill  in  equity,  filed  in  the  Supremo 
Court  by  Robert  H.  Gratz  for  himself  and  for  other  citizens 
of  Pennsylvania  and  stockholders  of  the  Philadelphia  and  Erie 
Railroad  Company  and  of  the  Pennsylvania  Railroad  Company, 
against  the  Pennsylvania  Railroad  Company  and  the  Sunbury 
and  Erie  Railroad  company. 

The  bill,  which  was  filed  to  January  Term  1862,  set  forth  in 
substance : — 

That  the  complainant  is  a  stockholder  of  the  Philadelphia  and 
Erie  Railroad  Company,  and  of  the  Pennsylvania  Railroad  Com- 
pany, and  a  citizen  and  tax-payer  of  this  Commonwealth. 

l^at,  by  virtue  of  Acts  of  Assembly  of  the  Commonwealth  of 
Pennsylvania,  and  the  performance  of  the  things  thereby  required, 
there  were  created  and  established  the  corporations  defendants 
with  all  the  powers  and  privileges  by  the  said  acts,  and  by  all 
lawful  supplements  thereto  (to  which  reference  was  craved),  were 
granted  and  conferred. 

That,  by  virtue  of  resolutions  of  the  board  of  directors,  and  by 
a  vote  of  a  majority  of  the  stockholders,  the  said  corporations 
are  about  to  enter  into,  or  have  entered  into,  contracts,  by  means 
of  which  the  Pennsylvania  Railroad  Company  is  about  to  pur- 
chase the  rolling  stock  of  the  Philadelphia  and  Erie  Railroad 
Company,  to  buy,  or  to  contract  to  buy,  the  mortgage-bonds  of 
the  Philadelphia  and  Erie  Railroad  Company  (secured  by  mort- 
gage dated  the  30th  day  of  March,  a.  d.  1861),  and  to  accept  a 
lease  of  the  road  of  the  said  Philadelphia  and  Erie  Railroad  Com- 
pany, according  to  the  terms  therein  expressed. 

That  the  Act  of  Assembly  approved  the  7th  day  of  March, 
A.  D.  1861,  by  virtue  whereof,  in  part,  the  authority  to  make  said 
contracts  is  claimed,  is  unconstitutional  and  void,  and  the  mort- 
gage of  $7,000,000  therein  referred  to  still  remains  a  valid  lien 
on  the  said  road  and  premises  therein  mentioned,  although  the 
bonds  therein  referred  to  may  have  been  delivered  to  the  Com- 
monwealth and  the  said  mortgage  satisfied  of  record. 

That  the  bonds  so  proposed  to  be  purchased  by  the  Pennsyl- 
vania Railroad  Company  are  not  the  first  lien  on  any  part  of  the 
railroad  of  the  said  Philadelphia  and  Erie  Railroad  Company, 
but,  if  at  all  valid,  are  subsequent  in  lien  to  the  bonds  secured 
by  said  mortgage  for  $7,000,000. 

That  the  Philadelphia  and  Erie  Railroad  Company  cannot  law- 
fully accept  and  receive  under  the  said  acts  from  the  state  trea- 
surer, the  bonds  purporting  to  be  secured  by  said  mortgage. 

That  the  road  of  the  Philadelphia  and  Erie  Railroad  Company 
is  unfinished,  and  is  in  its  unfinished  condition  not  a  sufficient 
security  for  said  $7,000,000,  and  the  same  is  or  may  be  subject 
to  a  prior  lien  of  $600,000,  as  provided  by  an  Act  of  Assembly 
approved  the  13th  day  of  April,  A.  D.  1860. 
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That  the  said  contracts  so  intended  to  be  or  executed  by  the 
defendants,  and  each  and  all  of  them,  are  unlawful  and  void,  and 
beyond  the  limits  of  the  corporate  powers  of  said  companies,  and 
each  of  them  are  in  violation  of  their  respective  charters,  and 
injurious  to  the  rights  and  interests  of  the  complainant  as  a  stock- 
holder aforesaid. 

That  the  said  corporations  are  about,  forthwith,  to  carry  into 
effect  each  and  all  of  the  said  contracts,  and  unless  prevented  by 
injunction,  will  act  thereon  as  though  the  same  were  binding 
obligations  on  the  parties  thereto. 

That  by  means  thereof  his  rights  and  interest  as  a  stockholder 
of  the  said  companies  are  prejudiced  and  impaired,  and  that  the 
bonds  of  the  Philadelphia  and  Erie  Railroad  Company  so  pur« 
posed  to  be  purchased  by  the  Pennsylvania  Railroad  Company 
will  be  comparatively,  if  not  wholly  valueless;  and  praying: — 

1.  That  each  of  the  said  contracts  may  be  declared  inoperative 
and  void,  and  delivered  up  to  be  cancelled. 

2.  That  the  mortgage  of  March  30th  1861  be  declared  not  the 
first  lien  on  any  part  of  the  premises  therein  described. 

3.  That  a  special  injunction  until  hearing,  and  a  perpetual 
injunction  thereafter,  be  issued  against  the  defendants  and  each 
of  them,  restraining  them  from  executing  either  of  said  contracts, 
or  if  executed  from  doing  any  act  or  thing  under  them. 

4.  That  similar  injunction  issue  against  the  Philadelphia  and 
Erie  Railroad  Company,  restraining  them  from  receiving  from 
the  state  treasurer  the  bonds  purporting  to  be  secured  by  the 
mortgage  of  March  30th  1861,  with  the  usual  prayer  for  general 
relief. 

The  facts  contained  in  the  bill  were  not  controverted  by  the 
respondents,  but  affidavits  were  filed  to  show  that  the  contem*- 
plated  arrangement  was  the  only  one  by  which  the  Philadelphia 
an4  Erie  road  could  be  constructed  and  equipped,  and  the  debt 
due  to  the  Commonwealth  secured. 

Wm.  L,  ffirst^  for  complainant,  cited  the  Acts  of  Assembly 
of  21st  April  1858,  the  Act  of  13th  April  1860,  the  Act  of 
March  7th  1861,  and  the  Act  of  April  23d  1861,  under  which 
the  arrangement  mentioned  in  the  bill,  and  embodied  in  the  con- 
tracts before  the  court,  have  been  or  are  about  to  be  entered 
into.  The  first  contract  demises  the  entire  railroad  of  the  Phila^ 
delphia  and  Erie  Railroad  Company  to  the  Pennsylvania  Railroad 
Company,  constructed  and  to  be  constructed,  for  the  term  of 
nine  hundred  and  ninety-nine  years,  subject  to  three  mortgages, 
one  of  $1,000,000,  one  of  J5, 000,000,  and  one  of  $4,000,000 ; 
the  last-named  company  is  to  run  the  road,  maintain  it  in  good 
order,  regulate  the  tariff  thereon,  and  retain  70  per  cent,  of  the 
gross  earnings ;  the  remaining  30  per  cent,  to  be  applied  to  taxes, 

5  Wr.— 29 
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interest,  the  sinking  fund,  &e.,  &c.  The  Pennsylvania  Railroad 
Company  not  to  incur  any  liability,  except  to  apply  the  30  per 
cent.,  as  agreed  upon.  These  are  the  main  features  of  the  *^  lease 
and  contract." 

The  other  contract  refers  to  the  former,  of  even  date,  whereby 
the  Philadelphia  and  Erie  Railroad  Company  loans  to  the  Penn- 
sylvania Railroad  Company,  and  leases  the  whole  of  their  rail- 
road, in  part  constructed  and  being  constructed,  from  Sunbury 
to  Erie,  for  the  term  of  nine  hundred  and  ninety-nine  years; 
and  to  the  issue  of  bonds  to  the  amount  of  $6,000,000  by 
the  Philadelphia  and  Erie  Railroad  Company,  and  to  state  the 
matter  briefly,  contains  a  covenant  on  the  part  of  the  Pennsyl- 
vania Railroad  Company,  to  purchase  the  said  bonds  at  the  rate 
of  85  per  cent.,  $1,200,000,  part  thereof,  at  maturity,  and  the 
balance  thereof  from  time  to  time,  and  apply  the  price  to  be 
paid  for  $3,800,000  thereof,  to  the  payment  of  engineer's  esti- 
mates for  work  and  materials  in  the  construction  of  the  road. 

The  complainant,  an  owner  of  stock  in  both  companies,  seeks 
to  prevent  an  ill-judged  measure,  which,  practically,  annihilates 
one  company,  and  may,  probably,  ruin  the  other.  In  ordinary 
cases,  contracts  made  by  the  directors  of  a  corporation  may  not 
be  overruled,  in  equity,  by  a  stockholder  whose  agents,  for  such 
ordinary  purposes,  they  are  presumed  to  be.  But  a  scheme  so 
radical  and  fundamental  as  this,  lies  outside  of  that  familiar 
principle ;  in  fact,  the  directors  of  both  companies,  by  submitting 
it  to  a  vote  of  the  stockholders,  admit  that  much,  and  it  is  to 
protect  the  minority  that  this  application  is  made.  The  com- 
plainant's right,  however,  as  a  tax-payer,  excludes  all  doubt  as 
to  jurisdiction.  The  following  propositions  are  submitted  to  the 
court : — 

I.  That  if,  by  reason  of  any  party  having  an  outstanding  title 
or  right,  whether  the  Commonwealth,  or  the  holders  of  scrip,  or 
others,  the  mortgage  of  April  1st  1861,  for  $5,000,000,  is  not 
the  real  lien,  in  point  of  rank,  to  the  two  preceding  mortgages 
of  $1,000,000  and  $5,000,000 ;  in  other  words,  if  the  mortgage 
of  the  Commonwealth  of  $7,000,000  is  not  legally  satisfied,  the 
proposed  contracts  cannot  be  executed. 

II.  That  any  tax-payer  of  the  Commonwealth  has  such  an 
interest  in  the  Question  at  issue  as  entitles  him  to  relief  in  a 
court  of  equity,  by  way  of  injunction  to  restrain  any  party  from 
withdrawing  from  the  sinking  fund  of  the  Commonwealth  the 
property  protected  by  the  constitution. 

III.  That  the  $3,500,000  of  the  bonds  authorized  to  be  placed 
in  the  sinking  fund  by  the  Act  of  1858,  together  with  the  mort- 
gage executed  as  security  for  their  payment,  could  not  lawfully 
be  withdrawn  from  the  sinking  fund,  or  applied  otherwise  than 
in  accordance  with  the  provision  of  the  constitution* 
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IV.  That  the  mortgage  to  secure  the  said  bonds  was  satisfied 
in  violation  of  the  constitution,  and  the  satisfaction  on  the  records 
thereof  is  subject  to  be  cancelled  and  set  aside  at  the  suit  of  the 
state,  or  of  any  bondholder  of  the  state,  or  of  any  citizen  and 
tax-payer  of  the  state. 

V.  The  Act  of  1861,  authorizing  the  substitution  of  a  third 
mortgage  of  $4,000,000,  in  lieu  of  the  second  mortgage  of 
$7,000,000,  is  a  plain  violation  of  the  constitution,  and  void. 

VI.  That  the  proposed  contracts  are  not  within  the  corporate 
powers  of  the  corporations  defendant,  or  either  of  them. 

1.  Because  the  two  roads  of  the  corporations  defendant  are 
not  connected  with  intervening  roads  within  the  meaning  of  the 
Act  of  April  23d  1861,  P.  L.  410. 

2.  Because  they  provide,  substantially,  for  the  absorption  of 
the  Philadelphia  and  Erie  Railroad,  into,  and  its  consolidation 
with  the  Pennsylvania  Railroad  Company,  without  adopting  the 
mode  of  consolidating  companies  passed  by  the  Act  of  May  16th 
1861,  P.  L.  702, 

3.  Because  they  contemplate,  contrary  to  the  policy  of  the 
state,  the  establishment  of  a  railroad  monopoly  of  proportions 
already  immense,  and  by  these  means  to  be  exercised  to  any 
extent  unknown  in  this  or  any  other  country. 

4.  Because  it  requires  clear  and  distinct  and  positive  law  to 
justify  the  exercise  of  corporate  power  so  pretentious  as  this ; 
and  it  is  submitted  that  the  legislature  never  intended,  by  the 
general  terms  of  the  Act  of  April  23d  1861,  to  authorize  a  trans- 
action of  such  magnitude  as  the  contracts  in  question  contem- 
plate. 

6.  Because  the  legislature  did  not  intend,  by  the  brief  proviso 
to  that  act,  to  include  two  roads,  so  different  and  remote  from 
each  other,  traversing  and  ending  at  such  distant  and  discon- 
nected points  of  the  state,  and  established  for  channels  of  trade 
so  entirely  distinct;  if  these  two  great  corporations  had  been 
intended  to  be  embraced  by  the  act,  they  could  and  would  have 
been  described  by  the  corporate  names. 

VII.  The  expressed  objects  of  the  contracts  are  entirely  de- 
feated and  rendered  impracticable  by  the  clause  providing  for 
the  payment  of  the  scrip  to  the  amount  of  $600,000,  now  out- 
standing, and  held  by  various  parties. 

1.  Because  the  contracts  constitute  an  assignment  of  property 
by  a  debtor  corporation,  with  a  provision  preferring  those  scrip 
creditors :  Lucas  v.  Sunbury  and  Erie  Railroad  Company,  8  Ca- 
sey 458. 

VIII.  The  Act  of  Assembly  providing  that  the  holders  of  scrip 
shall  have  a  priority  of  lien  over  the  mortgage  of  $7,000,000,  is 
a  valid,  though  voluntary  contract,  unless  forbidden  by  the  con- 
stitution ;  and  the  mortgage  of  $5,000,000  is  not,  if  the  said  act 


Digitized  by  VjOOQ  IC 


452  SUPREME  COURT  IPhilade^hia 

[Qrats  V,  Pennsjlvania  Railroad  Co.] 

be  valid,  the  next  first  mortgage  to  the  $1,000,000  mortgage, 
as  is  required  by  these  contracts. 

Gibbom  and  St.  George  Tucker  Campbell^  for  defendants, 
argued,  1.  That,  as  there  was  no  other  means  of  constructing 
and  equipping  the  Philadelphia  and  Erie  road,  and  securing  the 
debt  due  the  Commonwealth,  the  act  which  authorized  the  satis- 
faction of  the  $7,000,000  mortgage  and  the  issue  of  the  new 
bonds  and  mortgage  for  $5,000,000,  was  a  judicious  exercise  of 
legislative  power,  was  not  prohibited  by  the  constitution,  and 
therefore  not  subject  to  supervision  by  the  judiciary  department : 
Sunbury  and  Erie  Railroad  Co.  v.  Cooper,  9  Casey  278.  But  if 
otherwise,  the  facts  disclosed  fully  justify  the  act.  At  the  time  of 
the  passage  of  the  act,  the  $3,500,000  in  bonds,  given  in  payment 
of  the  canals,  were  in  the  treasury  for  the  benefit  of  the  sinking 
fund.  The  act  for  the  sale  of  the  state  canals  provided  that  the 
entire  proceeds  of  the  sale  of  the  canals  should  be  paid  into  the 
sinking  fund  and  applied  to  the  payment  of  the  state  debt.  The 
bonds  themselves  being  mere  obligations  or  evidences  of  indebt- 
edness, cannot  be  considered  as  part  of  the  fundj  but  represent 
debts,  which,  when  received,  are  to  be  paid  into  and  incorporated 
with  it,  and  applied  to  the  payment  of  the  state  debt. 

The  security  for  the  payment  of  these  bonds  was  the  mortgage 
for  $7,000,000,  not  executed  or  delivered  to  the  state,  or  to  the 
commissioners  of  the  sinking  fund,  or  subject  to  the  absolute 
control  of  either ;  but  to  trustees  appointed  by  the  mortgagors, 
for  the  security  of  $3,500,000  of  bonds  in  which  the  state  had 
no  interest — as  well  as  those  which  she  actually  owns.  A  portion 
of  those  bonds,  amounting  to  $700,000,  were  outstanding,  and 
the  company  was  unable  to  pay  the  interest  either  to  the  holders 
thereof  or  to  the  state.  The  mortgage  was  therefore  liable  to  be 
foreclosed ;  and  the  legislature  by  the  Act  of  April  13th  1860, 
suspended  proceedings  under  the  mortgage  until  the  1st  of  May 
1861.  By  the  same  act,  a  contractor's  lien  of  $600,000  was 
interposed,  so  as  to  take  precedence  of  the  state's  interest  in  the 
mortgage  in  case  of  a  judicial  sale.  The  mortgaged  prenotises 
were  in  an  unfinished  state,  requiring  several  millions  of  dollars 
for  their  completion.  The  state  could  not  protect  her  own 
interests  by  purchase,  because  there  was  no  autnority  or  legisla- 
tive appropriation  for  such  purpose.  She  could  not  prevent  a 
sale  without  the  consent  of  the  other  bondholders,  and  if  the 
other  bondholders  had  insisted  upon  a  foreclosure,  as  they  had  a 
right  to  do,  she  probably  could  not  have  realized  any  part  of  her 
debt  under  such  a  proceeding ;  and  the  sale  would  have  swept 
away  the  franchises  of  the  company,  leaving  nothing  in  her  pos- 
session but  the  bonds  of  a  corporation  without  property  or  the 
means  of  acquiring  it,  and  therefore  worthless. 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  458 

[Gratx  V,  Pennsylvania  Railroad  Co.] 

The  arrangement  proposed  by  the  Act  of  the  7th  March  1861, 
now  complained  of,  for  the  completion  of  the  road  and  the  secu- 
rity of  the  state,  by  preventing  such  a  disaster,  was  just  what  a 
court  of  equity  would  have  sanctioned  in  any  trust  similarly 
situated. 

That  act  takes  nothing  from  the  sinking  fund.  The  fund  is 
not  diminished  by  its  operation.  If  the  bonds  are  properly  part 
of  the  sinking  fund,  they  remain  in  the  fund  just  as  they  were 
before  the  act  was  passed.  The  security,  which  was  never  there 
at  all,  cannot  be  said  to  have  been  impaired  by  the  act.  There 
is  a  change  in  the  security,  by  which  it  has  been  improved, 
according  to  all  the  evidence  before  the  court,  and  the  court  can- 
not base  a  decree  upon  a  ipere  speculative  idea  of  what  it  may 
be  worth  twenty  years  hence.  The  legislature  were  as  competent 
to  judge  of  that  as  the  court. 

2.  The  second  point  of  complainant  is,  that  the  proposed  con- 
tracts are  beyond  the  limits  of  the  corporate  authority  of  the 
parties.  It  is  shown  aflSrmatively  that  the  roads  of  the  contract- 
ing parties  are  connected  with  each  other  by  means  of  intervening 
railroads.  The  second  section  of  the  Act  of  13th  of  April  1860, 
authorizes  the  Philadelphia  and  Erie  Company  to  enter  into  any 
contract  or  contracts,  with  the  managers  or  president  and  directors 
of  any  other  railroad  company  or  companies  in  this  Common- 
wealth, having  relation  to  the  completion,  the  working  of,  or  to 
the  traflic  originating  on,  or  passing  over,  or  to  and  from  the 
Sunbury  and  Erie  Railroad,  which  may  be  considered  just  and 
reasonable  by  the  contracting  parties:  P.  L.  1860,  p.  711. 

The  Act  of  the  23d  of  April  1861,  P.  L.  410,  is  applicable  to 
all  companies  within  the  state,  connected  with  each  other  directly 
or  by  means  of  intervening  roads,  and  expressly  authorizes  con- 
tracts between  such  companies  for  the  purchase  and  sale  of  their 
bonds,  and  for  the  use  or  lease  of  their  railroads,  the  one  to  the 
other,  upon  such  terms  as  may  be  agreed  upon  between  them, 
and  the  operation  and  use  of  such  road  or  roads  in  accordance 
with  such  contract  or  lease.  These  acts,  accepted  by  and  incor- 
porated with  the  charters  of  the  contracting  parties  in  this  case, 
fully  answer  this  point  of  the  complainant. 

3.  The  third  ground  of  objection  is,  that  the  proposed  con- 
tracts and  lease  constitute  an  assignment  for  the  benefit  of 
creditors,  with  a  preference  to  the  holders  of  the  outstanding 
scrip  for  $600,000. 

By  a  condition  in  both  the  contract  and  lease,  before  either  of 
them  can  take  effect,  the  Philadelphia  and  Erie  Company  are 
obliged  to  pay  or  satisfy  this  debt,  as  well  as  all  others  except 
those  secured  by  the  mortgages.  The  rights  and  priorities  of 
the  respective  mortgages  remain  entirely  unaffected.  If  the  fact 
be  as  assumed  by  the  complainant,  that  the  $600,000  of  scrip 
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takes  precedence  of  the  mortgage  of  $5,000,000,  the  payment  or 
settlement  of  that  scrip  by  the  company,  before  the  contracts  go 
into  effect,  will  of  course  leave  no  other  lien  prior  to  the  mort- 
gage last  named,  except  the  mortgage  of  $1,000,000  on  part 
of  the  premises,  mentioned  in  the  contracts. 

The  case  of  Lucas  v.  The  Sunbury  and  Erie  Railroad  Com- 
pany, cited  by  the  complainant,  is  inapplicable,  because  there 
the  corporation  was  not  only  actually  insolvent,  but  the  contract 
provided  for  the  payment  of  unsecured  debts  existing  when  it 
went  into  effect.  The  elements  on  which  the  contract  was 
adjudged  to  be  an  assignment,  in  that  case  were,  insolvency, 
creditors,  and  a  trust.  Here,  before  the  contracts  take  effect, 
every  debt  is  provided  for  except  the  specific  liens  upon  the  pro- 
perty. But  aside  from  this,  the  contract  and  lease  are  executed 
in  pursuance  of  express  authority.  The  Act  of  18th  April  1860 
provides  implicitly  for  the  validity  of  "  any  contract,"  having 
"relation"  to  the  completion,  the  working  of,  or  to  the  traflSc  of 
the  road.  That  this .  contract  has  such  relation,  cannot  be 
doubted. 

Again,  the  mode  of  appropriating  and  paying  a  portion  of  the 
income  of  the  property,  is  part  of  consideration  of  the  lease  of 
the  road.  All  other  creditors  except  the  specific  encumbrances 
which  are  not  due,  are  paid.  The  lessees  need  protection  against 
both  taxes  and  mortgagees.  Either  might  affect  their  possession. 
Thus,  for  their  security  and  a  consideration  essential  to  the  taking 
of  the  lease,  is  the  provision  that  a  portion  of  the  rents  may  be 
applied  by  the  tenants  themselves  to  the  payment  of  those  debts, 
which  might  affect  their  enjoyment  of  the  premises  leased.  Such 
an  appropriation  being  thus  founded  on  a  consideration  vital  to 
the  contract,  cannot  be  regarded  as  an  assignment  for  the  benefit 
of  creditors,  whose  rights  and  remedies  are  not  affected  by  it,  but 
will  always  remain  superior  to  those  of  the  lessees. 

The  opinion  of  the  court  was  delivered,  December  11th  1861,  by 
Strong,  J. — The  bill  of  the  complainant  charges  that  the  two 
corporations  defendant  are  about  to  enter  into  contracts  with 
each  other,  by  which  the  Pennsylvania  Railroad  Company  is  to 
become  the  purchaser  of  the  rolling  stock  of  the  Philadelphia 
and  Erie  Railroad  Company,  and  also  of  their  bonds  secured  by 
mortgage,  dated  March  30th  1861  (claimed  to  be  the  first  mort- 
gage upon  all  the  railroad,  except  the  part  between  Williamsport 
and  Sunbury),  and  also  to  become  the  lessee  of  their  railroad  for 
the  term  of  nine  hundred  and  ninety-nine  years.  The  complain- 
ant is  a  stockholder  in  both  the  companies,  and  a  citizen  and 
tax-payer  of  the  Commonwealth.  We  are  asked  to  enjoin  against 
the  proposed  contracts,  and  the  reasons  assigned  are,  first,  that 
the  defendants  have  not  the  corporate  power  to  enter  into  them ; 
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second,  that  even  if  they  have  the  power,  the  contracts  them- 
selves constitute  an  assignment  in  trust  for  the  benefit  of  creditors, 
with  preferences ;  and  third,  that  the  bonds  proposed  to  be  sold 
and  purchased  are  not  secured  by  the  first  lien  on  the  railroad, 
but  that  there  is  a  prior  mortgage  of  $7,000,000  not  legally 
satisfied,  and  that  if  the  contracts  be  consummated,  the  bonds 
purchased  will  prove  worthless  in  consequence  of  the  prior  en- 
cumbrance. The  objections  are  presented  in  a  variety  of  forms, 
but  they  all  may  be  classified  under  one  or  other  of  these  alleffa- 
tions.  The  last  two  reasons  urged  in  support  of  the  motion  for 
an  injunction  do  not  call  in  question  either  the  legality  of  the 
proposed  contracts,  or  the  power  of  the  defendants  to  make 
them.  They  assert  rather  the  impolicy  of  the  arrangement,  and 
deny  that  it  will  accomplish  what  the  contracting  parties  intend. 
The  purchasers  of  the  bonds,  it  is  said,  instead  of  obtaining  a 
security  protected  by  a  first  mortgage,  will,  contrary  to  their 
expectations,  be  postponed  to  a  prior  encumbrance,  satisfied  of 
record  indeed,  but  satisfied  without  authority  of  law.  Whether 
for  such  reasons  we  should  be  authorized  to  interfere  at  the  suit 
of  a  stockholder  or  a  tax-payer,  and  enjoin  the  defendants 
against  consummating  their  proposed  arrangement,  we  do  not 
design  now  to  inquire.  We  shall  rather  examine  the  objections 
urged  by  the  complainant,  and  see  whether  they  have  any  sub- 
stantial foundation. 

Is  it,  then,  within  the  corporate  powers  of  the  two  companies 
to  enter  into  such  contracts  as  they  propose  to  make  ?  This  is 
hardly  a  debateable  question.  It  would  seem  that  if  legislation 
can  give  it,  the  power  has  been  given.  Repeated  Acts  of  Assem- 
bly have  put  this  beyond  doubt.  The  enactment  of  the  second 
of  the  Act  of  April  13th  1860,  P.  L.  711,  is,  "  that  the  President 
and  Managers  of  the  Sunbury  and  Erie  Railroad  Company  (since 
changed  by  law  to  the  Philadelphia  and  Erie  Railroad  Company), 
be  and  they  are  hereby  authorized  to  make  and  to  enter  into  any 
contract  or  contracts  with  the  managers  or  president  and  directors 
of  any  other  railroad  company  or  companies  within  this  Common- 
wealth, having  relation  to  the  completion,  the  working  of,  or  to 
the  traflBc  originating  on,  or  passing  over,  or  to  and  from  the 
Sunbury  and  Erie  Railroad,  which  may  be  considered  just  and 
reasonable  by  the  contracting  parties.  *  *  *  And  such  contract 
or  contracts  shall  be  valid  and  binding  upon  the  said  companies 
represented  by  the  said  contracting  parties,  as  fully  as  if  the 
same  were  expressly  authorized  by  their  respective  charters." 
It  would  be  difficult  to  employ  language  more  explicit  and  com- 
prehensive than  this.  The  contracts  into  which  these  defendants 
propose  to  enter,  are  just  such  as  this  act  contemplated.  They 
relate  exclusively  to  the  completion  *and  working  of  the  Philadel- 
phia and  Erie  Railroad  Company's   road,   and   to   the   traffic 
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thereon.  They  contain  not  a  provision  or  stipulation  which  does 
not  bear  more  or  less  directly  upon  these  objects.  And  if  the 
Act  of  April  13th  1860  were  not  sufficient  to  confer  upon  the 
defendants  the  power  to  enter  into  such  contracts,  it  is  unmis- 
takably given  by  the  subsequent  Act  of  April  23d  1861,  P.  L. 
410,  which  embraces  all  railroad  companies  created  by  and  ex- 
isting under  the  laws  of  this  Commonwealth.  It  empowers  them 
to  purchase  and  hold  the  stock  and  bonds  of  any  other  railroad 
company  chartered  by  the  Commonwealth,  and  it  makes  it  lawful 
for  any  railroad  company  to  enter  into  contract  for  the  use  or 
lease  of  any  other  railroad,  and  to  run,  use,  and  operate  it,  pro- 
vided the  roads  of  the  two  companies,  so  contracting  or  leasing, 
shall  be  connected  with  each  other,  either  directly  or  by  means 
of  intervening  railroads.  The  affidavits  submitted  with  the  bill, 
in  this  case,  prove  that  the  railroad  of  the  Pennsylvania  Railroad 
Company  is  connected  with  that  of  the  Philadelphia  and  Erie 
Railroad  Company  by  an  intervening  railroad,  and  so  as  to  form 
a  continuous  route.  The  case  is,  therefore,  fully  covered  by  the 
provisions  of  this  last  act.  It  avails  nothing  to  urge  against  the 
words  of  the  statute  the  impolicy  of  contracts,  which  substan- 
tially unite  in  one,  two  railroads  so  extended  as  those  of  the 
defendants.  The  question  in  hand  is,  whether  the  power  has 
been  given.  Our  province  is  to  declare  what  the  law  is,  not  what 
the  legislature  should  have  done.  We  must  hold  that  the  law- 
makers mean  what  they  say,  and  we  cannot,  therefore,  doubt 
that  the  defendants  possess  the  power  to  make  the  contracts  into 
which  they  propose  to  enter. 

And,  if  the  contracts  are  within  the  corporate  powers  of  the 
defendants,  if  they  are  authorized  by  Acts  of  Assembly,  it  may  be 
doubted  whether  we  should  be  justified  in  enjoining  against  them, 
even  though  we  might  be  of  opinion  that  they  together  would 
constitute  an  assignment  in  trust  for  the  benefit  of  creditors  with 
preferences.  This,  however,  need  not  be  considered,  for  it  is 
clear  that  they  amount  to  no  such  assignment.  They  amount  to 
a  sale  and  a  lease,  not  an  assignment  within  the  Act  of  Assem- 
bly. They  create  no  trust.  It  is  stipulated  in  each  of  them, 
that  before  they  take  effect,  arrangements  shall  be  made  by  the 
Philadelphia  and  Erie  Railroad  Company  to  pay  or  satisfy  all 
their  debts,  except  those  secured  by  mortgage.  By  one  of  the 
contracts  it  is  stipulated  that  the  Pennsylvania  Railroad  Com- 
pany shall  purchase  the  mortgage-bonds  of  the  other  party,  at  a 
fixed  rate  of  discount,  and  that  other  party  agrees  to  complete 
the  construction  of  their  unfinished  railroad.  By  the  other  con- 
tract, bearing  even  date,  the  Philadelphia  and  Erie  Railroad 
Company  leases  its  road  to  the  Pennsylvania  Railroad  Company 
for  the  term  of  nine  hundred  and  ninety-nine  years.  The  lessees 
covenant  to  stock  the  road  and  run  it,  and  keep  it  in  order  and 
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repair,  fixing  and  collecting  their  own  tolls  and  charges  for 
freight.  They  also  covenant  to  pay  a  rent  equal  to  30  per  cent, 
of  the  gross  revenue,  and  to  pay  it  first  in  discharge  of  the  taxes 
upon  the  property  demised;  secondly,  as  to  a  portion  (to  be 
agreed  upon),  directly  to  the  lessors ;  thirdly,  in  discharge  of 
the  interest  on  all  the  mortgage-bonds  of  the  lessors,  according 
to  their  respective  equities  and  priorities,  and  to  the  payment  of 
that  part  of  the  principal  of  the  bonds,  which  is  due  to  the  sink- 
ing fund  of  the  Conunonwealth  and  secured  by  one  of  the  mort- 
gages ;  fourthly,  to  pay  the  surplus,  if  any,  to  the  lessors.  To 
call  this  an  assignment  in  trust  for  creditors,  is  a  perversion  of 
terms.  The  case  is  diverse  from  Lucas  v.  The  Sunbury  and  Erie 
Railroad  Company,  8  Casey  458.  The  stipulated  rent  is  to  be 
paid  wholly  to  the  lessors,  or  in  relief  of  the  property  demised 
from  taxes  and  mortgages  paramount  to  the  term,  and  which 
might  destroy  it.  This  makes  the  ordinary  case  of  a  landlord 
agreeing  with  his  tenant,  that  the  latter  shall  pay  the  taxes  on 
the  premises  leased,  and  keep  down  the  interest  on  prior  encum- 
brances, and  deduct  his  payments  from  the  rent. 

To  understand  the  remaining  objection  of  the  complainant  to 
the  contracts  proposed  to  be  entered  into,  will  require  us  to 
notice  some  of  the  legislation  of  the  Commonwealth,  and  what 
has  been  done  under  it.  By  an  act  passed  April  21st  1858^ 
P.  L.  414,  and  which  was  declared  constitutional  in  The  Sun- 
bury  and  Erie  Railroad  Company  v.  Cooper,  9  Casey  278,  the 
legislature  authorized  a  sale  of  the  canals  then  belonging  to 
the  Commonwealth,  to  the  Sunbury  and  Erie  Railroad  Company 
for  the  sum  of  $3,500,000.  The  proposition  was  not  to  sell  for 
cash,  but  entirely  on  credit.  To  secure  the  payment  of  the  pur- 
chase-money, the  act  required  the  vendees  to  execute  and  issue 
their  5  per  cent,  bonds  for  $7,000,000,  payable  in  instalments  of 
$1,000,000  each,  the  first  in  the  year  1872,  and  an  additional 
instalment  each  year  thereafter,  and  to  secure  the  payment  of 
the  bonds  by  a  mortgage  to  two  trustees,  on  the  whole  line  of 
their  railroad,  finished  and  unfinished.  Of  these  bonds  the  state 
treasurer  was  directed  to  receive  an  amount  equal  to  $3,500,000, 
in  settlement  for  the  purchase-money  of  the  said  canals,  and  the 
residue  were  directed  to  be  deposited  also  in  the  office  of  the 
state  treasurer,  to  be  surrendered  to  the  company  as  the  work 
of  completing  their  railroad  progressed.  The  act  also  provided 
that  as  a  further  security  for  the  payment  of  the  purchase-money 
of  the  property  sold,  the  vendees  should  execute  and  deliver  to 
the  state  treasurer  other  mortgages  on  the  canals,  and  it  enacted 
that  in  case  of  default  by  the  vendees  in  paying  the  principal  or 
interest  of  any  of  the  bonds,  for  ninety  days  after  the  same 
should  become  due  and  payable,  a  9cire  facias  should  issue,  the 
mortgaged  property  should  be  sold,  and  that  the  proceeds  of 
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sale  of  the  said  canals  should  be  paid  into  the  sinking  fund,  and 
applied  to  the  payment  of  the  state  debt. 

In  accordance  with  the  proposition  thus  made  by  this  Act  of 
Assembly,  the  Sunbury  and  Erie  Railroad  Company  became  the 
purchaser  of  the  state  canals,  and  executed  their  bonds  for 
$7,000,000,  with  an  accompanying  mortgage  upon  all  their  road. 
The  mortgage  was  recorded,  and  all  the  bonds  were  delivered  to 
the  state  treasurer,  in  pursuance  of  the  requirements  of  the  act. 
One-half  of  the  bonds,  to  wit,  $3,500,000,  represented  the  pur- 
chase-money of  the  canals,  and  belonged  to  the  Commonwealth. 
The  other  half  belonged  to  the  company  that  issued  them,  and 
were  to  be  delivered  to  them  for  negotiation,  as  the  work  on 
their  railroad  progressed.  There  was  already  a  mortgage  for 
$1,000,000,  which  was  the  first  lien  upon  that  part  of  the  railroad 
exten<ling  between  Sunbury  and  Williamsport.  Subsequently 
some  advance  was  made  towards  the  completion  of  the  unfinished 
parts  of  the  railroad,  and,  in  making  it,  debts  were  incurred  by 
the  company  to  contractors  and  material-men.  The  advanced 
stage  of  the  work,  while  it  increased  the  debt  of  the  company, 
necessarily  enhanced  the  value  of  the  property  embraced  within 
the  mortgage.  It  was  in  view  of  this  fact,  doubtless,  that  when 
the  mortgagors  had  failed  to  pay  to  the  Commonwealth  the  inte- 
rest on  the  bonds  for  the  purchase-money  of  the  canals,  the  legis- 
lature, by  the  Act  of  April  13th  1860,  P.  L.  711,  directed  that 
bringing  suit  on  the  mortgage  should  be  postponed,  and  enacted 
that  if  any  judicial  sale  of  the  railroad  should  thereafter  be  made, 
the  amount,  not  exceeding  $600,000,  due  contractors  on  that  part 
of  the  road  between  Williamsport  and  Erie  for  work  and  labour 
actually  done,  and  materials  furnished  between  the  1st  day  of 
August  1859  and  the  1st  day  of  April  1860,  should  be  preferred 
to  the  mortgage  held  by  the  Commonwealth.  A  list  of  the  pre- 
ferred claims  was  required  to  be  furnished  to  the  auditor-general. 
Some,  if  not  all  of  them,  were  evidenced  by  bonds  or  scrip. 
After  this  Act  of  Assembly,  it  is  evident  the  security  of  the 
Commonwealth  was  not  less  than  it  was  when  the  mortgage  was 
taken. 

But  the  Sunbury  and  Erie  Railroad  Company  were  utterly 
unable  to  dispose  of  their  portion  of  the  bonds  secured  by  the 
$7,000,000  mortgage,  which  remained  in  the  office  of  the  state 
treasurer,  and  of  course  they  were  unable  to  complete  their  rail- 
road, or  even  to  pay  the  accruing  interest  on  the  bonds  owned 
by  the  Commonwealth.  This  is  abundantly  established  by  the 
affidavit  submitted  to  us,  and  it  has  been  conceded  by  the  legisla- 
'  ture.  The  security  which  the  Commonwealth  held  for  the  pay- 
ment of  the  purchase-money  of  the  state  canals,  was  therefore  a 
mortgage  upon  an  unfinished  railroad ;  upon  a  road  which  could 
not  be  finished  while  the  $7,000,000  mortgage  remained.     Not 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  459 

[Grati  V,  PenDsylvania  Railroad  Co.] 

only  so,  but  there  was  a  prior  mortgage  of  $1,000,000  upon  the 
eastern  end  of  the  road,  from  Williamsport  to  Sunbury,  and  a 
prior  lien  not  exceeding  $600,000  upon  the  remainder.  Then 
the  other  $3,600,000  covered  by  the  mortgage,  stood  in  equal 
right  with  the  Commonwealth.  And  the  road  was  not  only  un- 
finished, and  encumbered  with  prior  and  coeval  liens,  but  it  was 
in  such  a  condition  of  progress  as  to  be  of  very  little  value  either 
for  traffic  or  for  sale.  The  extremities  had  been  completed,  but 
the  large  body  by  which  the  extremities  were  designed  to  be 
connected  was  all  unmade.  In  such  circumstances  the  legislature 
thought,  and  if  the  affidavits,  submitted  with  the  present  motion, 
are  to  be  believed,  they  were  warranted  in  thinking,  that  the 
mortgage  for  $7,000,000  was  no  adequate  security,  if  indeed  it 
was  any  security  at  all,  for  the  payment  of  the  debt  due  the 
Commonwealth.  To  make  the  security  effectual,  it  was  indispen- 
sable that  the  railroad  should  be  completed.  Accordingly,  by 
the  Act  of  March  7th  1861,  P.  L.  94,  it  was  enacted  ttlat  the 
name  of  the  Sunbury  and  Erie  Railroad  Company  should  be 
changed  to  the  Philadelphia  and  Erie  Railroad  Company,  and 
that  the  company  might  execute  new  bonds  for  $5,000,000, 
secured  by  a  first  mortgage  to  trustees  on  all  their  road,  except 
that  from  Sunbury  to  Williamsport,  it  should  be  second  to  the 
$1,000,000  mortgage  which  had  before  that  time  been  given. 
The  act  also  directed  that  the  bonds  should  bear  interest  at  the 
rate  of  six  per  cent.,  should  be  made  payable  in  twenty  years, 
and  should  be  used  by  the  said  company  for  the  purpose  of  com- 
pleting and  equipping  their  railroad,  and  for  the  payment  of 
debts  contracted  concerning  the  same,  and  for  the  payment  of 
the  scrip  issued  by  the  company  under  the  Act  of  April  13th 
1860.  To  insure  this  required  application  of  the  bonds  to  the 
completion  of  the  road,  and  the  payment  of  the  debts  incurred  in 
completing  it,  including  the  scrip  previously  declared  prior  to  the 
claim  of  the  Commonwealth,  all  the  bonds  were  required  to  be 
deposited  with  the  state  treasurer,  and  by  him  delivered  to  the 
company  according  to  the  progress  of  the  work,  after  endorsement 
by  the  secretary  of  the  Commonwealth  that  they  were  issued  by 
authority  of  law.  The  act  also  authorized  the  company  to  execute 
other  six  per  cent,  bonds,  for  $4,000,000,  and  secure  the  same  by 
a  second  mortgage  to  the  Commonwealth,  on  the  same  property. 
I?  directed  that  these  bonds,  with  the  accompanying  mortgage, 
should  be  delivered  to  the  commissioners  of  the  sinking  fund,  to 
be  held  ai  collateral  iecurity  for  the  payment  of  the  bonds  for 
$3,500,000,  given  for  the  purchase-money  of  the  canals.  There- 
upon the  state  treasurer  was  directed  to  cancel  and  surrender  all  . 
that  portion  of  the  $7,000,000  mortgage-bonds  which  belonged 
to  the  company,  retaining  uncancelled,  however,  the  bonds  amount- 
ing to  $3,500,000  which  belonged  to  the  Commonwealth ;  and  the 
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trustees  of  the  $7,000,000  mortgage  were  directed  to  enter  satis- 
faction on  it,  on  the  surrender  and  cancellation  of  all  the  bonds 
secured  by  it,  except  those  owned  by  the  Commonwealth. 

The  provisions  of  this  last-mentioned  act  have  been  accepted 
and  performed.  The  $5,000,000  mortgage  and  bonds  were  exe- 
cuted on  the  30th  of  March  1861,  and  deposited  with  the  state 
treasurer.  The  $4,000,000  mortgage  and  bonds  have  also  been 
executed  and  delivered  to  the  commissioners  of  the  sinking 
fund,  and  satisfaction  has  been  entered  upon  the  mortgage  for 
$7,000,000. 

It  is  now  claimed  that  the  Act  of  March  7th  1861  is  unconsti- 
tutional; that  the  mortgage  for  $7,000,000  has  been  marked 
satisfied  without  suflScient  authority  of  law ;  that  it  still  remains 
of  force,  and,  consequently,  that  the  $5,000,000  mortgage  will 
not  be  the  first  lien  on  all  the  railroad  between  Williamsport  and 
Erie,  and  subject  only  to  the  $1,000,000  mortgage  on  that  part 
of  the  road  between  Williamsport  and  Sunbury.  It  is  insisted 
that  directing  satisfaction  to  be  entered  on  the  mortgage  for 
$7,000,000  was  a  violation  of  sec.  4,  art.  11,  of  the  constitution 
of  the  state.  That  section  provides  for  the  establishment  of  a 
sinking  fund  for  the  payment  of  the  public  debt,  and  it  declares 
that  the  sinking  fund  shall  consist  of  the  net  annual  income  of 
the  public  works,  from  time  to  time  owned  by  the  state,  or  the 
proceeds  of  the  sale  of  the  same,  or  any  part  thereof,  and  of  the 
income  or  proceeds  of  the  sale  of  stocks  owned  by  the  state, 
together  with  other  funds  or  resources  that  may  be  designated  by 
law.  It  also  declares  that  the  said  sinking  fund  may  be  increased 
from  time  to  time,  by  assigning  to  it  any  part  of  the  taxes  or 
other  revenues  of  the  state  not  required  for  the  ordinary  and 
current  expenses  of  government,  and  that  unless  in  case  of  war, 
invasion,  or  insurrection,  no  part  of  the  said  sinking  fund  shall 
be  used  or  applied  otherwise  than  in  extinguishment  of  the  public 
debt,  until  the  amount  of  such  debt  is  reduced  below  the  sum  of 
$5,000,000. 

Is,  then,  the  provision  of  the  Act  of  March  7th  1861,  which 
directs  satisfaction  to  be  entered  upon  the  $7,000,000  mortgage, 
a  u$e  or  application  of  any  part  of  the  sinking  fund,  otherwise 
than  in  extinguishment  of  the  public  debt? 

It  is  not  worth  the  while  to  inquire  whether,  at  the  time  when 
the  act  was  passed,  the  bonds  for  the  $3,500,000  were  in  tBe 
sinking  fund.  Strictly  speaking,  perhaps,  they  were  not.  The 
constitutional  idea  of  that  fund  was,  doubtless,  that  it  should  be 
money  ;  something  that  could  be  applied  directly  to  the  payment 
of  the  public  debt.  The  proceeds  of  sale  of  the  public  works  are 
required  to  go  into  it.  But  the  bonds  can  hardly  be  called  the 
proceeds  of  the  sale  of  the  canals.  Those  canals  are  not  yet 
paid  for.    The  proceeds  of  their  sale  are  yet  to  be  received.   The 
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bonds  are  but  the  evidence  of  indebtedness.  They  represent  the 
proceeds  of  sale ;  they  are  not  the  proceeds  themselves.  Still 
less  the  mortgage.  That  was  not  even  the  representative  of  a 
tlebt.     It  was  given,  not  to  the  Commonwealth,  but  to  two  other 

Sersons,  who  were  made  by  it  trustees  of  all  the  holders  of  the 
7,000,000  bonds.  Each  holder  had  as  much  control  over  it  as 
the  state  herself.  It  added  nothing  to  the  amount  due  the  Com* 
mon wealth,  and  its  release  could  take  nothing  out  of  the  treasury, 
or  out  of  the  sinking  fund.  With  or  without  the  mortgage  the 
debt  is  the  same,  the  amount  of  the  proceeds  of  the  sale  of  the 
canals  unchanged. 

But  it  would  be  a  very  narrow  and  illiberal  construction  of  the 
constitutional  order,  were  we  to  say  that  the  securities  taken  for 
the  purchase-money  of  the  public  works  are  not  within  its  protec- 
tion. A  constitution  is  not  to  receive  a  technical  construction, 
like  a  common  law  instrument,  or  a  statute.  It  is  to  be  inter* 
preted  so  as  to  carry  out  the  great  principles  of  the  government, 
not  to  defeat  them :  Commonwealth  v.  Clark,  7  W.  &  S.  138. 
It  must  necessarily  be  brief,  and  speak  in  general  terms,  for  its 
province  is  only  to  declare  organic  rules.  Our  duty  is  to  enforce 
its  meaning,  to  take  care  that  what  was  intended  to  be  accom- 
plished by  it  shall  not  fail. 

Treating,  then,  the  debt  due  to  the  Commonwealth  from  the 
Philadelphia  and  Erie  Railroad  Company,  and  evidenced  by  the 
bonds  as  within  the  sinking  fund,  and  entitled  to  the  protection 
of  the  constitutional  ordinance,  as  fully  as  its  equivalent  in 
money  would  be,  how  does  the  satisfaction  of  the  mortgage 
amount  to  a  use  or  application  of  any  part  of  it,  contrary  to  the 
constitutional  prohibition  ?  To  what  other  use  is  it  applied  ? 
Not  to  the  use  of  the  Commonwealth,  certainly.  Not  to  the  use 
of  the  mortgagors,  for  no  part  of  the  debt  is  released  by  the 
satisfaction  of  the  mortgage.  The  debt,  and  the  whole  debt, 
remains  due  as  before.  The  bonds  for  $3,600,000  continue  in 
the  sinking  fund.  The  mortgagors  and  the  obligors  are  still 
debtors  as  fully  as  ever.  The  proceeds  of  the  sale  of  the  canals 
are  neither  given  away  nor  applied  to  any  new  use.  And  if  there 
be  no  diversion  of  the  fund  from  the  object  to  which  it  was  dedi- 
cated by  the  fundamental  law,  then  nothing  has  been  done  which 
t^e  constitution  prohibits. 

It  is  material  also  to  observe  that  if  the  constitution  is  to  be 
BO  construed  as  to  bring  the  evidences  of  the  debt  due  by  the 
company  to  the  Commonwealth,  into  the  sinking  fund,  as  we  think 
it  must,  it  follows,  as  a  necessary  consequence,  that  there  is 
power  in  the  government  to  manage  the  securities  for  the  debt, 
and  make  sucn  changes  in  them  as  will  best  effectuate  the  grand 
object  which  the  framers  of  the  constitution  had  in  view.  And 
if  this  power  exists,  it  must  be  in  the  legislature,  subject,  per- 
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haps,  though  only  indirectly,  to  the  supervision  of  this  court. 
Now,  what  the  framers  of  the  constitution  mainly  intended,  was 
the  dedication  of  the  proceeds  of  the  sale  of  the  public  works 
il-revocably  to  the  payment  of  the  public  debt.  The  payment 
of  that  debt  was  the  great  end  sought  to  be  attained.  All  else 
was  but  subsidiary  to  it.  But  this  dominant  purpose,  this  main 
object  of  the  constitutional  ordinance,  would  be  defeated,  if,  when 
a  security  for  a  debt  has  gone  into  the  sinking  fund,  there  remains 
no  power  over  it,  except  that  of  custody.  If  the  commissioners 
of  the  sinking  fund  and  the  legislature  must  stand  helpless,  and 
see  the  evidences  of  indebtedness  belonging  to  the  fund  decaying 
from  year  to  year  into  worthlessness,  if  they  may  not  substitute 
a  better  for  a  worse  security,  then  the  constitution  but  "  holds 
the  word  of  promise  to  the  ear,  and  breaks  it  to  the  hope !" 
Such  a  view  of  it  is  worse  than  clinging  to  the  letter  and  sticking 
in  the  bark,  for  not  even  the  letter  of  the  constitution  prohibits 
the  administration  and  prudent  management  of  whatever  belongs 
to  the  fund.  It  prohibits  only  its  perversion  to  any  other  use 
than  the  payment  of  the  public  debt.  So  far  from  inhibiting 
prudent  measures  to  secure  a  debt,  in  spirit  it  enjoins  them.  It 
makes  it  the  duty  of  all  who  have  charge  of  the  fund  to  see  to 
it  that  all  which  belongs  to  it  shall  be  eifectively  applied  to  the 
purpose  for  which  the  fund  was  created.  And  I  cannot  doubt 
that  whenever  it  is  made  apparent  that  a  possible  change  of 
securities  is  necessary  to  guard  any  part  of  the  fund  from  loss, 
this  court  would  order  it.  In  doing  so,  they  would  exercise  only 
the  ordinary  powers  of  a  court  of  equity  over  trustees,  and  they 
would  be  furthering  the  design  of  the  framers  of  the  constitu- 
tion. And  if  this  is  so,  then  it  cannot  be  doubted  that  a  court 
of  equity  would  sanction  precisely  what  the  legislature  did  by 
the  Act  of  March  7th  1861,  when  they  ordered  the  $7,000,000 
mortgage  to  be  satisfied.  We  shall  not  go  over  in  detail  the  facts 
as  they  have  been  exhibited  to  us  in  the  proofs,  nor  even  mention 
again  those  which  we  have  recapitulated.  Let  it  suflSce  to  say 
that  the  aflSdavits  prove,  without  any  attempt  at  contradiction, 
what  is  apparent  also  from  the  several  Acts  of  Assembly,  that 
the  debt  due  to  the  Commonwealth  is  much  safer  since  the  Act 
of  March  7th  1861,  than  it  was  before.  The  original  debt,  or 
rather  the  original  evidences  of  debt,  remain  unchanged.  A 
collateral  security  only  has  been  given  up,  while  an  improved 
one  has  been  substituted  in  its  place.  We  think  this  was  not 
beyond  the  constitutional  power  of  the  legislature  to  direct. 

It  remains  only  to  add  that,  in  our  opinion,  the  $7,000,000 
mortgage  was  legally  marked  satisfied;  that  the  $5,000,000 
mortgage  is  the  first  mortgage  upon  the  entire  railroad  from 
Williamsport  to  Erie,  and  second  only  to  the  $1,000,000  mort- 
gage on  the  part  of  the  road  between  Sunbury  and  Williams- 
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port;  and  that  there  is  no  ground  for  the  injunction  for  which  the 
complainant  moves.  # 

The  motion  for  an  injunction  is  therefore  overruled. 

Woodward,  J.,  dissented. 


The  City  of  Philadelphia  versus  Dyer.  IttUm 

22SC  *528 
CO  0€  aiiowea  /rom  uaie  oj  assessment. — jn.tym  oj  djanaowner  w  sue  ^^^^^SST 
/or  Damages^  after  the  Expiration  of  the  Year,  31  9C  •  51 

1.  Under  the  Act  of  April  2l8t  1855,  the  owner  of  land  in  the  city  of 
Philadelphill,  through  which  a  street  has  been  laid  out  and  the  damaj^s 
assessed,  may,  after  one  year,  in  case  of  non-payment,  sue  the  city  thereior, 
though  the  street  has  not  been  actually  openea. 

2.  The  Act  of  May  13th  1856,  supplementary  to  the  Consolidation  Act,  does 
not  affect  the  right  of  the  landowner  to  sue  for  damages. 

3.  Interest  is  to  be  allowed  from  the  date  of  the  assessment. 

4.  The  existence  of  liens  on  the  land  does  not  affect  the  right  of  the  owner 
to  recover:  for  the  rights  of  the  lien-creditors  may  be  protected  by  ordering 
the  fund  to  be  paid  into  court,  to  be  marshalled  there. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  debt  by  John  Dyer  against  the  City  of 
Philadelphia,  upon  the  award  of  the  jury  selected  to  assess  the 
damages  which  he  would  sustain  by  the  opening  of  Broad  street 
through  his  property. 

The  case  was  this :  Under  the  7th  section  of  the  Act  of  21st 
April  1855,  which  enacted  "  that  whenever  councils  shall  deem 
the  public  exigency  to  demand  it,  they  may  order  by  ordinance 
any  street  laid  upon  any  of  the  public  plans  of  the  city  to  be 
opened,  giving  three  months'  notice  thereof  to  the  owner,  where- 
upon any  of  the  owners  whose  ground  will  be  taken  by  such 
street  may  forthwith  petition  the  Court  of  Quarter  Sessions  for 
viewers,  to  assess  the  damages  which  such  owners  may  sustain 
by  the  opening  of  such  street ;  and  if  the  same  be  not  paid 
within  one  year,  may  sue  said  city  for  the  recovery  thereof. 
*  *  *  *  No  proceedings  to  assess  the  damages  on  any  street 
oii  such  plan  shall  lapse  by  the  delay  of  a  year  in  paying  such 
damages."  The  city  councils  of  Philadelphia  on  the  17th  of  March 
1856  passed  the  following  ordinance  :  "  That  the  chief  commis- 
sioner of  highways  be  and  he  is  hereby  directed  to  give  notice 
forthwith  to  the  owners  of  ground  through  and  over  which  Broad 
street,  from  the  crossing  of  the  Germantown  and  Norristown 
Railroad  to  its  intersection  with  the  Germantown  Pike,  as  laid 
out  on  the  plan  of  the  district  of  North  Penn,  that  at  the  expi- 
ration of  three  months  from  said  notice  councils  will  order  the 
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Bald  street,  within  the  limits  named,  to  be  opened  for  public  xsBe^ 
to  its  full  ^dth  of  one  hundred  and  thirteen  feet." 

In  accordance  with  this  ordinance,  on  the  19th  of  March  1856, 
the  chief  commissioner  of  highways  gave  the  required  notice  to 
the  plaintiff,  who  was  one  of  the  property- owners  whose  land  was 
to  be  taken,  as  well  as  to  all  the  other  owners  of  land  similarly- 
liable,  several  of  whom  and  among  them  the  defendant  petitioned 
the  Court  of  Quarter  Sessions  to  appoint  viewers  to  assess  the 
damages  they  would  sustain  by  the  taking  of  their  land,  in  con- 
formity to  the  act  under  which  the  ordinance  had  been  passed. 
Viewers  were  appointed,  who  on  the  2d  of  May  met  and  entered 
upon  the  discharge  of  their  duties.  On  the  23d  of  June  1856, 
the  jury  returned  their  report  to  the  Court  of  Quarter  Sessions, 
awarding  to  the  plaintiff  ^000  as  his  damages,  which  report, 
after  argument  before  the  Court  of  Quarter  Sessions,  and  a  per- 
sonal inspection  by  the  judges  of  that  court  of  the  property  and 
street,  was  finally  and  absolutely  confirmed  by  that  court  on  the 
18th  of  October  1856. 

The  new  line  of  the  street  ran  through  the  house  of  the  plain- 
tiff (which  was  used  as  an  inn  for  drovers  and  farmers),  cutting 
it  in  two  diagonally. 

On  the  22d  of  October  1860,  the  councils  of  Philadelphia 
made  an  appropriation  of  $4000,  to  pay  this  and  other  awards, 
with  a  proviso  that  no  money  was  to  be  paid  to  the  claimants 
*'  until  the  city  solicitor,  upon  the  faith  of  proper  muniments  of 
title  and  certificates  of  search,  to  be  produced  to  him,  shall  cer- 
tify that  the  person  claiming  the  sum  assessed  for  damages,  is 
the  true  owner  of  the  land  to  be  taken,  and  that  there  are  no 
liens  or  encumbrances  against  the  property,"  &c.,  &c. 

This  action  was  brought  March  29th  1861,  and  on  the  Ist  of 
April  the  plaintiff's  narr.  was  filed,  setting  forth  his  ownership 
of  the  premises,  the  laying  out  of  the  street  through  it,  the 
appointment  of  viewers,  the  return  and  confirmation  of  their 
award  more  than  one  year  prior  to  the  bringing  of  the  suit,  but 
did  not  aver  that  his  property  had  been  taken  by  the  city. 

On  the  trial  it  was  admitted,  that  Thomas  IJirch  was  chief 
commissioner  of  highways  in  18^6,  and  gave  notice  to  the  plain- 
tiff, that  the  city  would  open  Broad  street  to  the  width  of  one 
hundred  and  thirteen  feet,  within  three  months  from  that  notice, 
and  that  said  notice  given,  was  given  in  pursuance  to  a  resolution 
of  councils,  approved  March  17th  1856 ;  and,  that  said  street  is 
upon  a  public  plan  of  the  city. 

The  plaintiff  submitted  in  evidence  an  exemplified  copy  of  the 
proceedings  of  a  jury  of  damages,  recorded  in  Road  Docket,  No. 
17,  p.  306,  which  proceedings  were  confirmed  on  the  18th  of 
October  1856,  by  which  he  was  awarded  the  sum  of  ?4000. 

The. defendants  then  proved,  that  when  the  summons  in  thid 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  465 

[Citj  of  Philadelphia  v.  Dyer.] 

case  iras  served,  plaintiff's  house  was  occupied  as  a  tavern,  as  it 
had  been ;  that  Mr.  Dyer  was  living  there,  as  he  had  been  for 
the  preceding  five  years ;  the  house,  shade  trees,  and  watering 
trough  were  there ;  and,  that  there  was  also  in  the  southern  part 
of  his  lot  a  rail  fence  placed  on  the  line  of  the  street  as  widened. 

The  plaintiff  thereupon  offered  in  evidence  the  ordinance  of 
the  councils  of  Philadelphia  above  mentioned,  approved  October 
22d  1860. 

The  defendants  presented  the  following  points,  and  requested 
the  judge  to  charge  : 

1.  That  the  plaintiff  is  not  entitled  to  recover  under  the  pro- 
visions of  the  Act  of  April  22d  1866,  until  the  street  is  actually 
opened. 

2.  That  the  plaintiff  cannot  recover  more  than  the  award, 
because  he  has  had  the  profitable  use  of  the  property  up  to  the 
institution  of  the  suit. 

The  Jearned  judge  (Hare,  J.)  declined  to  charge  as  requested, 
but  instructed  the  jury  to  find  for  the  plaintiff  the  amount  of  the 
award  with  interest,  reserving  the  points  above  mentioned ;  and 
subsequently,  on  a  motion  for  a  new  trial,  before  the  full  bench 
of  the  District  Court,  delivered  an  opinion  in  which  the  rule  for 
ft  new  trial  was  refused,  and  judgment  entered  for  the  plaintiff 
on  the  points  reserved. 

The  case  was  thereupon  removed  into  this  court  by  the  defend- 
ants, by  whom  the  refusal  of  the  judge  before  whom  the  case 
was  tried,  to  charge  as  above  stated,  was  assigned  for  error. 

David  W.  Sellers  and  Charles  E.  Lex,  for  plaintiffs  in  error. — 
If  the  judgment  of  the  court  below  is  affirmed,  the  city  will  be 
obliged  to  pay  for  ground  of  which  the  plaintiff  below  has  had 
the  profitable  enjoyment,  and  in  disregard  of  the  appropriating 
power  of  the  city.  Such  could  not  have  been  done  before  the 
Act  of  April  21st  1855.  The  report  of  a  jury  of  damages,  under 
the  General  Road  Laws  of  the  Commonwealth,  has  relation  "  to 
the  time  when  the  street  should  be  opened.  The  proceeding 
would  be  vacated  by  lapse  of  time,  at  the  end  of  a  year,  if  the 
public  did  not  exercise  its  right,  and  it  is  true  that,  in  the  mean 
time,  the  owner,  by  the  uncertainty  of  the  event,  might  be  pre- 
vented from  making  improvements,  but  that  is  an  inconvenience 
which  the  legislature  did  not  mean  to  compensate :"  Stewart  v. 
The  County,  2  Barr  840;  Commonwealth  v.  County  Commis- 
sioners, 2  Whart.  289.  The  7th  section  of  the  Act  of  April  21st 
1855  has  changed  the  general  road  law,  inasmuch  as  under  it  a 
party  has  a  right  to  sue  at  the  end  of  a  year,  if  not  paid  mean- 
while :  City  V.  Dickson,  2  Wright  249, 

But  it  is  submitted  that  the  18th  section  of  the  Act  of  May 
18th  1856,  P.  L.  56,  567,  has  placed  the  owners  of  property, 

5  Wr.— 80 
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"who  petition  under  a  resolution  of  councils,  in  the  same  legal 
position,  aB  to  the  institution  of  a  $uit,  as  those  who  petition  in 
the  ordinary  course  under  the  General  Road  Laws  ;  that  is  to  say, 
if  the  county  actually  opens  the  street,  the  award  must  be  pai«i, 
but  the  petitioner  cannot  compel  the  county  to  make  the  appro- 
priation if  the  street  is  to  remain  unopened.  "  The  damages  are 
the  consideration-money  for  the  property  of  an  individual  taken 
as  a  street  for  the  public  use.  *****  If  the  property  is  not 
transferred  to  the  public,  but  the  owner  retains  it  as  before,  he 
cannot  compel  payment  for  it  because  he  is  in  nowise  injured  by 
this  result :  Commonwealth  v.  County  Commissioners,  2  Whart. 
294.  The  city,  however,  has  made  an  appropriation,  guarded 
with  reasonable  provisions,  which  are  within  the  scope  of  their 
power  and  discretion.  How,  then,  could  the  plaintiff  sue  ?  As 
the  councils  have  made  the  appropriation,  he  has  not  demanded 
it  from  the  proper  oflScer  appointed  to  pay  the  same,  and  without 
such  a  demand  no  suit  is  well  founded :  Luzerne  County  v.  Day, 
11  Harris  143.  The  appropriation  to  pay  the  sum  awarded  was 
to  be  paid  when  the  city  solicitor,  upon  proper  searches,  shall 
certify  there  are  no  liens  upon  the  land  to  be  taken ;  and  have 
also  provided  for  the  opening  of  the  street.  As  all  lien-cred* 
iters  have  claims  upon  the  land,  it  is  the  duty  of  the  city  to 
see  that  the  fund  is  not  misappropriated:  In  the  matter  of 
Noble  Street,  1  Ashm.  276 ;  Cresson's  Estate,  4  Penn.  L.  Jour. 
468.  The  case  of  City  v,  Dickson  is  not  a  precedent  for  this, 
as  the  Act  of  1855  was  only  applicable  to  that  case,  and  the  con- 
struction of  that  act  was  only  before  the  court;  nor  was  the 
question  of  the  allowance  of  interest  raised,  as  the  city,  in  that 
case,  had  taken  possession  of  the  ground  by  laying  water-pipe 
therein.  In  this  case,  however,  the  report  of  the  jury  was  not 
confirmed  until  October  28th  1856,  which  subjects  the  award  to 
the  Act  of  May  13th  1856. 

The  Court  of  Quarter  Sessions,  under  the  above  decisions, 
never  issued  an  order  on  the  treasurer  of  Philadelphia  county, 
for  the  payment  of  road  damages,  until  all  liens  were  removed, 
and  the  Commonwealth  became  seised  of  an  unencumbered  title 
to  the  highway ;  but  under  the  provision  of  the  4th  section  of  the 
Act  of  May  13th  1856,  P.  L.  667,  the  mode  by  which  road 
damages  have  been  paid  has  been  altered,  and  the  course  pointed 
out  in  the  ordinance  has  been  adopted.  But  the  plaintiff  below 
plants  his  case  on  the  award  of  the  jury,  irrespective  of  the  Act 
of  1856,  and  of  the  ordinance  of  1860 ;  for  if  he  had  sued  upon 
the  ordinance  making  the  appropriation,  he  certainly  would  have 
been  obliged  to  have  shown  a  compliance  with  its  provisions, 
which  is  not  produced. 

And  as  the  plaintiff  below  has  had  the  use  of  his  property,  and 
is  in  precisely  the  same  position  as  he  was  when  the  award  was 
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confirmed,  it  is  hard  to  see  upon  what  general  principle  he  can 
be  allowed  interest.  Interest  is  allowed  for  the  detention  of 
money,  when  it  should  have  been  paid ;  or  for  the  purchase^ 
money  of  land,  when  the  possession  of  it  has  passed  to  the  vendee, 
or  when  one  has  derived  a  benefit  from  another's  money ;  but  it 
is  submitted  no  case  can  be  found  of  a  vendor,  remaining  in  pos- 
session and  in  use  of  land,  who  has  sued  for  the  specific  perform- 
ance, recovering  the  purchase-money  with  interest :  Fasholt  v. 
Reed,  16  S.  &  R.  268  (1827) ;  Kester  v.  Rochel,  2  W.  &  S.  371 
(1841);  Miller  v.  Bank  of  New  Orleans,  5  Whart.  605  (1840). 
Besides,  it  is  against  the  express  authority  of  Stewart  v.  County, 
2  Barr  340. 

Jos.  P,  Lougheady  for  defendant  in  error. — The  mistake  of  the 
counsel  for  the  city  is  in  supposing  that  the  Act  of  the  13th  of 
May  1856  had  any  relation  to  this  case.  Petitioners  under  the 
general  road  laws  have  no  right  to  sue ;  but  at  the  end  of  a  year, 
if  they  are  not  paid,  all  the  proceedings  are  at  an  end,  and  they 
are  not  troubled  with  an  apprehension,  like  the  defendant  in 
error,  that  the  municipal  authorities  will  tear  away  their  houses 
from  over  their  heads,  destroy  their  business,  and  turn  their 
families  into  the  street,  whenever  the  city  councils  determine  to 
exercise  the  right  of  eminent  domain  conferred  upon  them  by 
the  Act  of  1855.  To  this  well-founded  liability,  time  brings  no 
termination ;  for  while,  according  to  the  learned  counsers  argu- 
ment, the  right  to  sue  is  gone,  the  proceedings  are  not  vacated ; 
and  years  after  the  award,  while  the  owner  is  in  the  full  tide  of 
successful  business  on  his  premises,  he  may  be  stopped  in  his 
pursuits,  his  business  interrupted,  if  not  totally  destroyed,  and 
the  only  recompense  he  gets,  is  the  amount  considered  by  a  jury 
years  before,  adequate  to  the  damage  then,  though  the  property 
taken  may  have  doubled  in  value,  and  the  damages  to  him  be 
treble  what  they  were  when  assessed.  This  17th  section  of  the  act 
(quoted  by  the  counsel  as  the  18th)  was  passed  simply  to  remove 
a  doubt  which  prevailed  as  to  the  concluding  clause  of  the  7th 
section  of  the  Act  of  21st  of  April  1855,  under  which  this  suit 
was  brought.  By  that  concluding  section,  councils  are  autho- 
rized "to  institute  an  inquiry  as  to  persons  benefited  by  the 
opening  of  any  new  street,  and  to  withhold  appropriation  for  the 
opening  of  the  same,  until  the  pefsons  found  to  be  benefited 
shall  have  contributed  according  to  the  benefit  to  be  derived 
therefrom  towards  the  damages  awarded  to  the  owners  whose 
ground  will  be  taken  therefor."  And  it  was  in  doubt  whether 
this  applied  to  the  opening  of  now  streets,  where  the  proceedings 
had  been  under  the  general  road  laws  altogether.  It  was  like- 
wise not  entirely  clear  whether  the  class  of  cases  mentioned  in 
that  very  section,  namely,  where  councils,  by  ordinance,  ordered 
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the  opening  of  the  street,  and  provided  a  method  of  obtaining 
payment  by  suit  on  the  award,  without  the  necessity  of  an  ap- 
propriation by  councils,  were  liable  to  be  subjected  to  the  restric- 
tion ;  and  it  was  to  put  an  end  to  this  obscurity,  and  subject 
both  class  of  cases  to  the  operation  of  this  rule,  whenever  coun- 
cils, by  inquiry  instituted,  ascertained  who  were  benefited,  and 
the  proportion  those  so  benefited  were  to  contribute  towards  the 
damages  assessed  to  others,  as  "  councils  may  have  determined  to 
he  Justy**  that  the  17th  section  of  the  Act  of  the  13th  of  May 
1856  was  passed.  In  the  case  under  consideration,  no  such 
inquiry  ever  was  instituted  by  councils,  no  assessment  upon  any 
person  for  contribution  was  determined  by  councils ;  so  that  even 
if  the  proceedings  had  in  this  case,  prior  to  this  act,  did  not 
take  it  out  of  its  operation,  no  subsequent  action  of  councils 
was  ever  taken  to  bring  it  under  its  provisions.  The  ordinance 
of  October  22d  1860  was  not  the  foundation  of  the  plaintiff's 
right  to  recover;  it  formed  no  part  of  his  evidence  in  chief, 
when  the  city  solicitor  took  the  point  that  no  recovery  could  be 
had  until  appropriation  had  been  made,  and  it  was  discretionary 
with  councils  wnen  to  appropriate. 

The  cases  cited  by  the  plaintiff  in  error  are  under  the  general 
road  laws,  where  no  right  to  sue  ever  existed,  and  where  all  the 
proceedings  were  vacated  unless  the  street  was  opened  and  pay- 
ment made  within  a  year  from  confirmation  of  report.  They 
are  inapplicable  to  this  case.  The  others,  in  reference  to  vend- 
ors, who  remain  in  possession,  and  sue  for  specific  performance, 
not  recovering  interest,  are  not  analogous,  even  if  they  fully 
bore  the  interpretation  assumed  for  them  in  the  argument.  Be- 
sides, both  points  are  authoritatively  settled  by  this  court  in  The 
City  v.  Dickson,  and  The  City  v.  Smethurst,  2  Wright  247,  249. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 
Strong,  J. — In  the  case  of  The  City  of  Philadelphia  v.  Dick- 
son, 2  Wright  247,  we  ruled,  that  when  the  city  councils  have 
ordered  a  street  laid  upon  any  of  the  public  plans  of  the  city,  to 
be  opened,  and  when  the  damages  of  a  landowner  have  been 
assessed,  he  may  bring  suit  for  them  after  the  expiration  of  a 
year,  though  the  street  has  not  been  actually  opened.  We  could 
not  have  ruled  otherwise,  with  the  Act  of  April  2l8t  1865,  P.  L. 
266,  before  us.  There  is  no  suflScient  reason  for  applying  a  dif- 
ferent rule  to  the  present  case.     It  was  under  the  same  Act  of 

1855,  that  Broad  street  was  ordered  to  be  opened  through  the 
land  of  the   plaintiff  below,   and  under  that  act  a  jury  was 

*  appointed  to  assess  his  damages.     The  assessment  was  not  com- 
pleted, it  is  true,  until  after  the  supplementary  Act  of  May  13th 

1856,  P.  L.  567,  was  passed ;  neither  was  the  assessment  in  the 
case  of  Dickson  against  the  city.     That  supplement,  even  if  it  is 
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applicable  to  this  case,  has  not  taken  away  the  right  to  sue,  given 
by  the  Act  of  1855.  Both  acts  contemplated  that  the  councils 
would  make  an  appropriation  to  pay  the  damages  assessed ;  but 
the  right  to  sue  after  a  year,  in  case  of  non-payment,  was  given, 
independently  of  any  appropriation.  Possibly  all  the  objects 
intended  to  be  accomplished  by  the  Act  of  1856  may  not  be 
apparent  at  first  sight,  if  at  all,  but  the  principle  seems  to  have 
been  to  require  the  approval  of  the  Court  of  Quarter  Sessions, 
of  the  report  of  a  jury  assessing  damages,  before  any  can  be  paid, 
and  to  apply  a  common  rule  to  proceedings  to  open  streets, 
whether  commenced  in  councils,  or  in  the  ordinary  course  before 
the  court,  under  the  general  road  laws.  The  Act  of  1855  author- 
ized the  councils  to  withhold  appropriations  for  opening  a  street, 
laid  upon  any  of  the  public  plans  of  the  city,  until  the  persons 
whom  they  might,  upon  inquiry,  have  found  benefited,  should 
have  contributed  towards  the  damages  of  the  landowners.  The 
Act  of  1856  confers  the  same  authority  to  withhold  appropria- 
tions for  opening  other  streets  not  laid  upon  the  public  plans, 
until  owners  or  citizens  to  be  benefited,  shall  have  made  such 
contribution  as  the  councils  determine  to  be  just.  These  are 
clearly  the  principal,  if  not  the  only  objects  which  the  legislature 
had  in  view  in  the  passage  of  the  Act  of  1856.  Certainly  they 
manifested  no  intention  to  take  away,  or  restrict  the  right  of  a 
landowner  to  sue,  which  had  been  conferred  by  the  Act  of  1855. 
He  could  not  sue  until  a  year  had  elapsed,  and  it  may  have  been 
supposed  that  within  that  time  the  contributions  imposed  upoT> 
the  persons  benefited,  would  be  paid.  Whether  this  be  so  or 
not,  if  a  right  to  withhold  appropriations  for  opening  a  street, 
under  the  Act  of  1855,  did  not  debar  a  landowner  from  bringing 
a  suit  for  damages  after  the  expiration  of  a  year,  though  the 
street  be  not  actually  opened,  as  was  held  in  City  v.  Dickson, 
why  should  the  same  right  given  by  the  Act  of  1856  prevent  a 
suit  ?  We  think  it  does  not,  and  that  the  District  Court  was 
right  in  refusing  to  charge  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  until  the  street  was  actually  opened. 

The  remaining  question  is,  whether  the  defendants  are  liable 
for  interest,  it  having  been  proved  that  the  plaintiff  continued  in 
the  possession  and  use  of  the  land  ordered  to  be  taken,  until  the 
institution  of  this  suit.  In  Stewart  r.  County,  2  Barr  340,  it  was 
decided,  that  interest  on  damages  awarded  for  opening  a  street 
in  the  county  of  Philadelphia,  was  not  demandable  untu  the  land 
taken  had  been  entered  upon  by  the  public.  The  road  laws  then 
in  force  were  quite  unlike  the  Act  of  1855,  under  which  this 
plaintiff  claims.  When  Stewart  v.  The  County  was  decided,  not 
only  could  a  street  not  be  opened  until  the  damages  had  been 
paid,  but  no  right  to  sue  for  them  was  given  by  the  statute,  and 
after  the  lapse  of  a  year  without  payment,  the  entire  proceedings 
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were  vacated.  The  worst  that  could  befall  the  landowner,  there- 
fore, was  the  loss  of  interest  for  a  single  year,  and  that,  it  was 
thought,  the  legislature  did  not  intend  to  compensate.  This  was 
a  comparatively  small  matter ;  for  if  the  damages  assessed  were 
not  paid  within  a  year,  a  new  assessment  was  necessary  before 
the  road  could  be  opened.  But  the  Act  of  1855  expressly  enacted, 
that  no  proceedings  to  assess  damages  on  any  street  laid  on  a 
public  plan,  shall  lapse  by  the  delay  of  a  vear  in  paying  such 
damages,  and  it  authorized  a  suit  to  be  brought  for  the  sum 
assessed,  at  the  expiration  of  the  year.  Under  this  act,  the  first 
assessment  fixes  irrevocably  the  extent  of  the  liability  of  the  city, 
the  sum  due  to  the  landowner,  and  the  time  when  he  has  a  right 
to  his  money.  Delay  of  payment  beyond  that  time  is  conse- 
quently an  injury,  for  which  the  only  compensation  is  interest. 
It  is  a  common  rule  to  allow  interest  for  the  detention  of  money 
after  it  should  have  been  paid.  Delay  of  payment  is  not  the  less 
an  injury,  because  the  landowner  may  continue  the  occupation 
of  the  land.  Such  occupation  can  be  but  permissive,  at  all  times 
subject  to  the  paramount  rights  of  the  public.  The  land  cannot 
be  built  upon  or  improved,  except  at  the  hazard  of  the  improver, 
and  it  is  worthless  for  sale.  Its  principal  value  has  been  taken 
away  by  the  ordinance  directing  the  street  to  be  opened,  and  the 
city  has  acquired  the  right  to  enter  at  will.  In  our  opinion,  the 
District  Court  was  correct  in  instructing  the  jury  to  find  for  the 
plaintiff  the  amount  of  the  award,  with  interest. 
.  We  add  only,  that  if  there  are  liens  upon  the  lands,  the  rights 
of  the  lien-creditors  may  be  protected,  by  ordering  the  fund  to 
be  paid  into  court  to  be  marshalled  there.  Such  liens  do  not  afiect 
the  plaintifi^'s  right  to  recover. 

The  judgment  is  affirmed. 
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Phadiwj. — Legal  Presumption  in  favor  of  Obedience  to  (he  Zaic.— 
Plaintiff* i  Authority  to  sell  not  properly  assailed  under  plea  o/  non 
assumpsit. 

1.  A  breach  of  law  cannot  be  presumed,  but  on  the  contrary,  the  presump- 
tion is  that  every  person  has  conformed  to  the  law,  until  the  contrary  appear 
by  proof,  the  burden  of  which  is  upon  him  who  alleges  it. 

2.  Hence,  in  an  action  to  recover  for  a  bill  of  liquors,  wherein  defendant 
pleaded  non  assumpsit,  alleging  that  the  goods  had  been  sold  by  agent  in  the 
county  in  which  he  lived  at  the  time  suit  was  brought,  and  also  that  the  plain- 
tiffs should  have  proved  a  license  to  sell  therein,  it  was  Held,  that  the  plea 
raised  no  question  of  authority  in  the  plaintiffs  to  maintain  their  action,  and 
that  they  could  recover  without  producing  a  license  or  setting  it  out  in  their 
declaration. 

3.  The  defendant  should  have  specially  pleaded  and  proved  the  matters 
relied  on  in  defence,  in  avoidance,  and  not  by  denial  of  his  liability. 
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Error  to  the  Common  Pleas  of  Schuylkill  county. 

This  was  an  action  on  the  case,  brought  July  Ist  1859,  by 
Herman  Weiler  and  Joseph  Ellis,  trading  in  the  city  of  Phila- 
delphia as  Weiler  &  Ellis,  against  Michael  Horan. 

The  plaintiffs  declared  in  a9$ump9it  for  goods  sold  and  delivered, 
and  filed  with  their  declaration  a  copy  of  their  book  account, 
which  was  for  wine,  brandy,  whiskey,  &c.,  sold  to  defendant 
between  the  4th  of  September  1856,  and  the  1st  of  April  1858, 
amounting  to  $482. 38,  on  which  payments  had  been  made  re- 
ducing the  claim  to  $206.68.  To  this  the  defendant  pleaded 
non  assumpsit^  and  on  the  trial,  requested  the  court  to  instruct 
the  jury,  that  "  the  plaintiffs  having  shown  no  license  to  sell  the 
vinous  and  spirituous  liquors  in  controversy,  are  not  entitled  to 
recover  in  this  suit."  The  court  below  (Hegins,  P.  J.)  after  re- 
citing the  facts,  charged : — "  The  plaintiffs  in  this  case  claim  to 
recover  the  value  of  a  lot  of  liquors  sold  and  delivered  to  the 
defendant,  who  was  an  innkeeper  in  this  county.  The  first  ground 
of  defence  is.  that  the  sale  and  delivery  of  the  liquors  was  made 
by  their  agent  in  this  county.  The  plaintiffs  are  wholesale  liquor 
dealers,  and,  it  is  alleged,  are  licensed  there  to  sell  vinous  and 
spirituous  liquors  by  the  gallon,  and  in  larger  quantities.  A 
license  to  sell  vinous  and  spirituous  liquors  in  Philadelphia, 
would  not  authorize  them  to  sell  in  this  county;  and  if  the  con- 
tract of  sale  was  made  by  the  plaintiffs'  agent  in  this  county, 
and  delivery  here  made  in  pursuance  of  it,  the  plaintiffs  cannot 
recover,  and  your  verdict  should  be  for  the  defendant. 

"  The  defendant's  counsel  has  requested  us  to  say  that,  even 
if  the  sale  of  liquors  was  made  in  the  city  of  Philadelphia,  inas- 
much as  the  plaintiffs  have  given  no  evidence  of  a  license  to  sell 
there,  they  are  not  entitled  to  recover. 

"  The  court  refuse  to  give  you  this  instruction,  and  say  to 
you  that,  as  it  is  in  proof  that  the  plaintiffs  are  doing  business 
as  liquor  merchants  in  the  city  of  Philadelphia,  the  legal  pre- 
sumption is  that  they  have  a  right  to  carry  on  the  business,  and 
are  properly  licensed  to  do  so." 

Under  these  instructions  there  was  a  verdict  and  judgment  for 
the  plaintiffs  for  $200.39. 

The  defendant  thereupon  sued  out  this  writ,  and  assigned  for 
error  here  that  portion  of  the  charge  to  the  jury  in  which  they 
were  instructed  that  the  plaintiffs  could  recover  in  this  suit  with- 
out showing  their  license  to  vend  liquors. 

George  H.  Clay^  for  plaintiff  in  error,  cited  the  1st  and  22d 
sections  of  the  Act  of  1856,  prohibiting  the  sale  of  vinous  and 
malt  liquors  without  license,  and  argued  that  since  that  act,  the 
plaintiffs,  primd  facie  had  no  right  to  make  such  sale,  but  must 
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aver  and  establish  their  right  to  do  bo  before  they  could  sustain 
the  action :  citing  Commonwealth  v.  Maxwell,  2  Pickering  139 ; 
Spiers  v.  Parker,  1  Durn.  &  East  141 ;  Shelden  v.  Clark,  1  Johns. 
511 ;  Cole  v.  Smith,  4  Id.  194 ;  Rex  v.  Stone,  1  East  150 ;  1 
Chitty  Crim.  Law  280 ;  Hallett  v.  Novin,  14  Johns.  272 ;  Rex  v. 
Smith,  8  Burr.  1475 ;  Potter  v.  Deyo,  19  Wend.  861 ;  People  v. 
Benton,  6  Cow.  290 ;  Rex  v.  Pemberton,  2  Burr.  1087 ;  1  Kent's 
Com.  466. 

Bitgh  H.  Tenet  and  IT.  L.  Whitney^  for  defendants,  contended 
that  defendants  were  not  bound  to  show  their  license  on  the  trial, 
because  the  presumption  is  that  all  men  obey  the  law :  1  Gr.  Ev% 
40 ;  Bennet  v.  Clough,  1  Barn.  &  Aid.  468 ;  Williams  v.  The  East 
India  Co.,  8  East  199 ;  Rex  v.  Hawkins,  10  Id.  216 ;  Hartwell  v. 
Root,  19  Johns.  345 ;  U.  S.  Bank  v.  Dandridge,  12  Wheat.  69. 
If  this  question  was  to  be  raised  on  the  trial,  a  special  plea  was 
necessary,  or  at  least  a  notice  to  produce  the  license,  neither  of 
which  were  done. 

The  opinion  of  the  court  was  delivered,  February  8d  1862,  by 
Thompson,  J. — It  is  enough  in  this  case  to  say  that  the  defend- 
ant's plea  of  non  assumpait  raised  no  question  of  authority  in  the 
plaintiffs  to  maintain  their  action,  and  hence  they  might  recover 
without  producing  their  license,  and  of  course  without  saying 
anything  about  it  in  their  narr.  The  cases  cited  by  the  defend- 
ants in  error  prove  the  rule  that  a  breach  of  law  is  not  to  be 
presumed  against  any  one,  and  that  the  presumption  is  to  the 
contrary  until  proof  overcomes  it:  1  Greenl.  §  411 ;  1  Barn.  & 
Aid.  463 ;  10  East  216 ;  19  Johns.  345 ;  12  Wheat.  69 :  and  that 
he  who  alleges  the  contrary  must  prove  it :  8  East  199.  The 
plaintiffs  stood  upon  this  presumption,  and  the  defendant  took  no 
steps  to  overcome  it.  If  the  defence  could  avail  under  any  cir- 
cumstances, it  would  be  in  avoidance,  and  not  by  denial  of  liability, 
and  would  present  an  affirmative  step  to  be  taken  by  the  defend- 
ant. He  would  be  bound  both  to  plead  and  prove  the  matter  he 
relied  on.  Nothing  like  this  was  done  here,  and  the  judgment 
must  be  affirmed. 
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Bailey  and  Pott  versus  Commonwealth,  for  use,  &c. 

Rtcogniiance  on  Partition  in   Orphans*   Court  ^^for  Reirt^*  includes 
also  Widow's  Third, 

1.  The  acceptor  of  real  cptate  of  a  decedent  at  the  appraised  Talue,  ^Te  a 
recognisance  with  surety  to  pay  to  the  heirs  their  several  shares  within  one 
year  from  date  with  interest.  Before  payment,  the  interest  of  the  cognisor 
was  sold  at  sheriff's  sale,  and  after  the  widow's  death,  the  heirs  claimed  the 
principal  of  her  dower  or  thirds  from  the  purchasers,  terre-tenant,  as  secured 
oy  the  recognisance.  Held^  that  the  recognisance  being  for  the  full  appraised 
Talue  of  the  land,  it  covered  the  share  of  the  widow,  the  principal  of  which,  the 
heirs  were  entitled  to  recover  at  her  death,  though  her  name  was  not  men- 
tioned in  the  recognisance,  and  it  was  given  to  the  heirs  alone. 

2.  Though  there  is  no  regular  form  for  a  recognisance,  it  ought  in  all  cases 
to  follow  Uie  decree  of  the  court  and  exhibit  the  interests  secured  by  it 
clearly. 

Error  to  the  Common  Pleas  of  Schuylkill  county > 

This  was  a  scire  facias  sur  recognisance  in  the  Orphans'  Court 
to  September  Term  1869,  in  the  name  of  The  Commonwealth  for 
the  use  of  the  heirs  of  John  Bailey,  Sr.  and  against  John  Bailey, 
Jr.,  and  Abraham  Pott,  with  notice  to  Thomas  Wiley,  terre- 
tenant,  in  which  the  following  case  was  stated  for  the  opinion  of 
the  court : — 

John  Bailey,  Sr.,  formerly  from  Port  Carbon,  died  November 
10th  1837,  seised  in  fee  simple  of  and  in  certain  real  estate  in 
Port  Carbon,  said  county.  Proceedings  were  had  in  the  Orphans' 
Court  of  said  county  to  make  partition  of  the  real  estate  of  dece- 
dent, which  proceedings  are  recorded  in  Orphans*  Court  docket 
No.  6,  page  290,  and  are  hereby  made  a  part  of  this  case  stated, 
including  the  recognisance  of  John  Bailey,  Jr.,  and  Abraham 
Pott,  defendants  above  named.  A  judgment  was  subsequently 
recovered  against  John  Bailey,  Jr.,  and  the  real  estate  adcepted 
by  him  under  the  said  Orphans*  Court  proceedings,  at  the  sum 
of  $850,  was  sold  by  the  sheriff  of  said  county  to  William  Wiley, 
for  the  sum  of  $1200,  whose  rights  are  now  vested  in  the  said 
Thomas  Wiley,  the  above-named  terre-tenant.  Sarah  Bailey 
was  the  widow  of  John  Bailey,  Sr.,  and  survived  until  December 
9th  1858,  when  she  likewise  died.  Payments  of  interest  were 
made  to  her  at  divers  times,  by  both  William  Wiley  and  Thomas 
Wiley  aforesaid ;  said  defendants  alleging  that  said  interest  was 
paid  in  full  by  Thomas  Wiley  to  September  1858.  All  the  heirs 
of  John  Bailey,  Sr.,  deceased,  are  represented  by  counsel  in  this 
case. 

If  the  court  be  of  the  opinion  that  the  heirs  of  John  Bailey, 
Sr.,  deceased,  are  entitled  to  claim  of  and  from  the  said  terre- 
tenant  the  principal  sum  of  widow's  one-third  of  the  said  sum 
of  $850,  with  interest  from  the  date  of  her  death,  then  judgment 


Digitized  by  VjOOQ  IC 


474  SUPREME  COXJRT  IPhaadelphu 

[Bailey  p.  Commonwealth.] 

to  be  entered  in  favour  of  the  plaintiffs  for  the  sum  of  $260.80, 
no  part  of  this  sum  having  ever  been  paid ;  but,  if  not,  then 
judgment  to  be  entered  for  the  defendants.  The  costs,  including 
those  of  the  present  adjourned  court,  to  follow  the  judgment, 
and  either  party  to  have  the  right  to  sue  out  a  writ  of  error 
thereto.     The  sum  of  money  named  above  is  $266.80. 

The  proceedings  in  partition  presented  the  following  facts : — 
The  widow  of  deceased,  his  son  John,  and  five  daughters  sur- 
vived him.  The  portion  of  real  estate  accepted  by  John  at  the 
appraised  value,  to  wit,  $850,  was  adjudged  to  him  21st  October 
1839,  &c.  The  Orphans*  Court  recognisance  was  entered  into 
by  him  and  Pott,  with  Abraham  as  surety,  with  this  condition, 
to  wit:  "Now  if  the  said  John  Bailey,  or  Abraham  Pott,  or 
their  heirs,  executors,  or  administrators,  shall  pay  to  the  hetri 
of  the  said  deceased  their  several  shares  or  purparts  of  the  sum 
of  $850,  within  one  year  from  this  date,  with  lawful  intercity 
then  the  above  recognisance  to  be  void,  or  else  to  be  and  remain 
in  full  force  and  virtue.**  After  entering  into  the  recognisance, 
John  Bailey,  Jr.,  continued  in  the  possession  of  the  real  estate, 
and  until  a  judgment  was  recovered  against  him  in  the  court  of 
the  said  county  by  James  B.  Levan,  endorsee  of  Abraham  Pott, 
on  10th  June  1846,  under  which  the  real  estate  was  sold  as  the 
property  of  John  Bailey,  Jr.,  by  the  sheriff  during  the  same 

{rear,  and  purchased  by  William  Wiley  for  $1200.  The  same 
and  afterwards  became  vested  in  the  terre-tenant,  one  of  the 
defendants  in  this  suit,  who  derived  his  title  from  William  Wiley. 
After  a  full  hearing,  the  court  ordered  judgment  to  be  entered 
in  favour  of  the  plaintiffs,  to  which  defendants  excepted;  De- 
cember 5th  1861,  damages  assessed  at  $313.89.  This  writ  was 
then  sued  out  by  the  defendants,  who  averred  here  that  the  court 
below  erred  in  rendering  judgment  in  favour  of  the  plaintiffs, 

Geo.  jBT.  Clay^  for  the  terre-tenant,  argued  that  the  heirs  are 
estopped  by  the  recognisance.  It  was  given  to  the  Common- 
wealth for  their  use.  They  accepted  it,  and  thereby  adopted 
as  true  all  the  affirmations  and  facts  therein  recited.  It  repre- 
sents to  them  that  they  are  entitled  to  the  whole  sum,  to  wit, 
$850,  in  one  year  from  the  date,  with  lawful  interest,  and  they 
represent  to  third  persons  that  this  is  true.  The  purchaser, 
William  Wiley,  acting  also  upon  the  truth  of  the  affirmations 
and  facts  therein  recited,  paid  $1200,  knowing  that  out  of  this 
sum  the  proceeds  of  that  sheriff's  sale  which  discharged  the  lien 
of  the  whole  recognisance  as  to  him,  the  recognisees  would  be 
paid  the  amount  of  their  recognisance.  The  heirs  have  built 
upon  a  false  foundation,  and  cannot  maintain  it  at  the  expepse 
of  the  innocent  purchaser,  nor  his  vendee,  the  terre-tenant,  Tho- 
mas Wiley.    When  one  does  an  act,  whether  it  be  by  commission 
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or  omission,  whereupon  another  acts,  the  former,  not  the  latter, 
must  bear  the  loss,  if  any  loss  is  to  be  borne :  1  Greenl,  Ev.  312, 
207 ;  Griffith's  Administrator's  Appeal,  4  Yeates  86 ;  Evans  r, 
Meylert,  7  Harris  402 ;  Smith  and  wife  v.  Warden  and  Alexan- 
der; Fenstermacher  v.  Moyer,  11  Casey  854;  7  Harris  424; 
Bitting  and  Waterman's  Appeal,  5  Id.  211 ;  McCullough  v,  Wil- 
son, 9  Id.  436 ;  Craft  v.  Lathrop,  2  Wallace,  Jr.,  C.  C.  R. ; 
Waters'  Appeal,  11  Casey  523;  McMullin  v.  Glass,  3  Id.  15; 
Heilner  v.  Battin,  3  Id.  617;  Willis  v.  Swartz,  4  Id.  413. 

The  widow  could  not  have  sustained  a  scire  facias  on  this  re- 
cognisance against  th#  purchaser.  It  was  not  given  for  her  use, 
and  a  plea  of  nul  tiel  record  as  to  her  would  have  been  available. 
Her  remedy  would  have  been  by  an  action  against  the  sheriff's 
vendee,  who  would  have  been  bound  to  pay  her,  because  she  had 
an  interest  in  the  land,  and  had  done  no  act  which  led  him  astray. 
Assumpsit  would  lie :  Shelly  v.  Shelly,  8  W.  &  S.  163 ;  Piddock 
v.  Bye,  1  Rawle  183 ;  Unangst  v.  Kramer,  8  W.  &  S.  391 ;  and 
the  judgment  would  be  a  judgment  de  terris.  Ejectment  would 
lie  to  enforce  the  payment  of  her  dower,  and  in  both  actions  she 
could  offer  in  evidence  the  appraisement  to  establish  the  value 
of  her  interest.  The  purchaser  knew  this,  and  paid  her  what  is 
called  the  interest  in  the  case  stated,  because  that  sum  alone,  as 
often  as  it  became  due,  she  could  enforce  by  either  action.  But 
payment  of  interest  to  the  widow  was  no  acknowledgment  of  the 
lien  of  the  heirs.  The  right  of  the  heirs  is  distinct  and  separate 
from  that  of  the  widow ;  and,  what  the  terre-tenant  did  to  her, 
would  not  be  evidence  to  defeat  the  estoppel  set  up  by  him 
against  the  heirs.  Fer  extraneam  personam^  nihil  nobis  acquiri 
potest :  Kyle  v.  Wells,  5  Harris  289 ;  Coleman  v.  Forbes,  10  Id. 
157 ;  Christy  v.  Flemington,  10  Barr  129.  He  was  to  pay  the 
widow.     She  had  not  misled  him  by  the  record. 

If  the  heirs  be  not  estopped,  have  they  not  lost  their  lien  on 
the  land  as  against  the  purchaser  ?  He  had  no  notice  of  it.  It 
was  hidden  from  his  sight,  under  an  averment,  too,  that  the 
whole  sum  would  be  payable  out  of  the  proceeds  of  the  sale,  on 
which  fund  the  heirs  would  be  turned  for  payment.  In  Wood  v. 
Reynolds,  7  W.  &  S.  406,  this  court  held  that  "  it  is  the  duty 
of  the  plaintiflF  to  see  that  his  judgment  is  rightly  entered :  Bear 
V.  Patterson,  3  W.  &  S.  233 ;  York  Bank's  Appeal,  12  Caaey 
458 ;  Hudson's  Appeal,  3  Id.  46.  The  recognisance  was  a  com- 
mon law  lien :  Allen  v.  Reesor,  16  S.  &  R.  11.  It  was  as  neces- 
sary to  enter  it  properly  as  a  judgment,  which  is  a  statutory  lien. 
No  title  would  have  passed  without  it:  11  S.  &  R.  325.  If  no 
recognisance  had  been  given  at  all,  and  the  land  had  been  sold 
at  sheriff's  sale,  the  purchaser  would  clearly  take  it  discharged 
of  the  lien  of  the  heirs  unless  he  should  be  notified  at  the  sale 
that  that  amount  of  purchase-money  was  unpaid.     Or  before  the 
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sheriff  paid  the  balance  of  the  proceeds  over  to  the  defendant, 
Bailey,  after  satisfying  record  liens,  the  heirs  could  stop  it  in  his 
hands  by  giving  the  sheriff  notice  of  the  unpaid  purchase-money. 

J.  Wright  and  (?.  ff,  McCabe,  for  defendants  in  error. — It  is  true 
the  recognisance  does  not  make  any  mention  of  the  widow,  but 
the  proceedings  in  the  Orphans*  Court  show  that  the  widow  was 
in  full  life.  She  was  living  at  the  date  of  the  sheriff's  sale  of 
the  property  of  John  Bailey,  Jr.,  and,  as  was  proper,  no  part  of 
the  proceeds  was  applied  to  the  payment  of  her  third  of  the  land. 
These  records  were  before  the  court  below,  the  usage  prevailing 
in  that  county  in  reference  to  such  recognisances  was  well  known, 
and  upon  full  consideration  the  recognisance  in  this  case  was 
deemed  sufficient,  and  the  judgment  rendered.  The  terre-tenant 
and  those  under  whom  he  claims,  paid  over  and  over  again  the 
interest  from  time  to  time  accruing,  thus  recognising  their  full 
liability  on  our  remaining  third.  The  proceedings  in  the  Or- 
phans* Court  are  in  the  direct  line  of  the  terre-tenant's  title ;  he 
cannot  hold  his  land  an  hour  without  them,  and  he  must  take  the 
whole  record  together — not  such  portions  as  may  suit  him  best. 

The  doctrine  of  estoppel  cannot  be  applied  to  heirs  under  the 
charge  of  the  Orphans'  Court.  They  are  often  of  very  tender 
age,  incapable  of  binding  themselves  by  a  direct  act,  and  are 
always  under  the  immediate  protection  of  the  court.  They  have 
a  right  to  suppose  that  their  protector,  the  court,  will  correctly 
supervise  the  entire  proceedings  as  to  mere  matters  of  form. 

It  is  impossible  to  refine  upon  the  money  paid  to  the  widow, 
and  make  of  it  anything  but  the  interest  accruing  upon  a  prin- 
cipal sum  remaining  unpaid.  To  suppose  it  anything  else  is  to 
assert  that  the  principal  in  some  way  became  paid,  but  that  the 
interedt  survived.  This  very  idea  has  already  been  said  to  be 
"strange  and  preposterous:"  Mentzer  r.  Menor,  8  Watts  299. 

The  heirs  have  not  lost  their  lien.  If  lost  at  all,  it  must  have 
been  from  want  of  notice  to  the  terre-tenants,  or  from  the  sheriff's 
sale.  "  The  principles  which  govern  liens  of  judgments  in  the 
Common  Pleas  do  not  apply  to  liens  for  owelty  of  partition  in 
the  Orphans'  Court.  The  one  is  on  the  line  of  the  title,  and 
must  be  looked  for  in  the  proceedings  in  partition,  the  other  is 
outside  of  it :"  Riddle  &  Pennock's  Appeal,  1  Wright  177,  No.  4, 
Wiley  does  not  take  without  notice,  for  the  whole  proceedings  in 
the  Orphans*  Court  constitute  notice :  Purd.  Dig.  205,  §  123 ;  Kean 
et  al.  V.  Franklin,  5  S.  &  R.  155.  The  sale  had  no  effect  to  divest  our 
claim :  Mentzer  r.  Menor,  8  Watts  298 ;  Medlar  et  al.  v.  Aulenbach, 
2  Penn.  R.  355 ;  Vandever  v.  Baker,  1  Harris  121,  and  Zeigler's 
Appeal,  35  Penn.  R.  189,  in  which  the  widow's  share  is  treated  as 
an  estate.  Indeed,  no  recognisance  seems  to  be  required :  Purd.  Dig. 
205 ;  Riddle  &  Pennock's  Appeal,  1  Wright  177.    The  order  or 
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decree  of  the  court  will  itself  create  the  lien :  Hise  v,  Geiger,  7 
W.  &  S.  275;  Medlar  v.  Aulenbach,  2  Penn.  Kep.  855. 

.  The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 
Thompson,  J. — The  main  question  presented  here  for  adjudi- 
cation, is  upon  the  effect  of  the  recognisance  entered  into  by 
Bailey  &  Pott.  Did  it  stand  good  as  a  recognisance  for  the 
widow's  share  as  well  as  that  of  the  heirs,  being  in  their  names 
and  payable  in  one  year  ?  The  pertinency  of  this  inquiry  con- 
sists in  this,  that  if  it  is  to  be  treated  as  a  recognisance  for  the 
shares  to  b  ?  paid  to  the  heirs,  the  sheriff's  sale  to  Wiley  divested 
its  lien,  because  it  would  be  payable  out  of  the  proceeds  of  that 
sale.  If  the  one-third  of  it  was  to  cover  the  widow's  share,  then 
it  was  not  discharged  by  the  sale,  because  she  was  living  at  the 
time  and  survived  for  upwards  of  twelve  years  thereafter. 

That  it  covered  her  share  is  certain,  for  it  was  for  the  full 
amount  of  the  appraised  value  of  the  land.  The  fact  is  not  dis- 
puted, that  it  was  known  that  there  was  a  widow  living  at  tho 
time  of  the  sale,  to  whom,  as  the  special  verdict  finds,  the  pur- 
chaser at  that  sale  and  his  vendee,  paid  the  annual  interest  up 
to  within  almost  three  months  of  her  death.  The  recognisance 
being  thus  for  the  full  amount,  the  law  apportioned  one-third  of 
it  to  the  widow.  It  seems  to  me  nothing  can  be  plainer  than  this. 
There  is  no  form  for  a  recognisance,  as  we  said  in  Riddle  &  Pen- 
nock's  Appeal,  1  Wriffht  177.  There  as  here,  it  was  in  the  name 
of  the  heirs  and  payable  in  a  year,  and  it  was  without  a  penalty, 
but  it  was  held  good  as  a  recognisance  for  the  widow's  share. 
True,  between  the  levy  and  sale  the  widow  died,  and  we  held, 
that  the  lien  was  discharged,  being  payable  out  of  the  proceeds 
of  the  sale.  But  this  does  not  change  the  matter  so  far  as  this 
case  is  concerned.  Here  there  was  a  recognisance  in  form ;  it 
covered  the  full  valuation  of  the  land ;  it  mattered  not  that  it 
was  in  the  name  of  the  heirs :  one-third  of  it,  by  the  express 
mandate  of  the  law  (Act  of  29th  March  1832,  §  41),  was  to  remain 
charged  upon  the  premises  until  the  death  of  the  widow,  then  to 
be  paid  by  the  cognisor,  his  heirs  or  assigns,  to  the  children  or 
parties  leeally  entitled.  We  think  the  recognisance  taken  in  the 
name  of  the  heirs,  was  not  therefore  defective  in  not  naming  the 
widow,  for  the  law  regulated  its  effect,  fixed  its  purpose,  and 
postponed  payment  of  the  one-third  until  the  death  of  the  widow. 
The  purchaser  at  the  sheriff's  sale  was  bound  to  know  the  law, 
and  took  the  risk  of  there  being  a  widow ;  and  there  being  one 
here,  he  must  be  presumed  to  have  made  his  bid  with  that  know- 
ledge, and  that  one-third  part  of  the  recognisance  would  remain 
a  charge  on  the  premises  until  her  death. 

All  that  has  been  said  in  regard  to  the  name  in  which  the 
recognisance  stood,  and  that  it  was  not  notice  of  the  widow's 
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claim,  thus  endeavouring  to  place  it  upon  the  same  footing  with 
the  principles  regulating  liens  in  the  Common  Pleas,  is  fully 
answered  in  Riddle  &  Pennock's  Appeal,  $upra.  The  former  is 
in  the  line  of  the  title,  the  latter  is  outside  of  it.  It  was  there- 
fore the  duty  of  the  terre-tenant  to  take  notice  of  the  recogni- 
sance, and  the  law  would  tell  him  the  rest — would  inform  him  that 
as  it  was  for  the  full  appraised  value  of  the  land,  the  one-third 
was  the  capital  producing  the  widow's  interest,  and  its  payment 
would  be  postponed  until  her  death.  He  did  know  this,  for  he 
paid  her  interest  on  the  basis  of  this  valuation,  until  within  a  little 
over  three  months  of  her  decease.  The  active  operation  of  the 
recognisance  to  the  extent  of  one-third  being  thus  postponed,  so 
far  as  the  heirs  were  concerned,  was  fully  revived  by  her  decease, 
and  was  in  good  form  to  be  asserted  by  them  thereafter ;  and, 
consequently,  we  are  of  opinion  that  the  court  decided  rightly  in 
the  premises.  The  form  of  the  recognisance  here  is  not  approved, 
though  sustained.  It  ought  in  all  cases  to  follow  the  decree  of 
the  court,  and  exhibit  the  interest  secured  by  it  clearly. 

Judgment  aflBrmed. 


Houser  versus  Hermann  Building  Association. 

Building  Association  Loans  not  valid  for  more  than  Principal  and  Legal 
Interest, — Act  of  April  12/A  1859,  relative  to,  not  retroactive, 

1.  Building  associations  can  recover  on  their  mortgage  loans,  only  the  sum 
actually  loaned,  with  legal  interest  thereon. 

2.  Neither  the  Acts  of  Assembly  of  May  8th  1855,  or  May  8th  1857,  autho- 
rize building  associations  to  enforce  their  usury  in  usurious  contracts  of  loan : 
nor  does  the  Act  of  April  12th  1859,  retroact  so  as  to  alter  the  legal  rights 
of  parties  who  had  contracted  loans  with  building  associations  prior  to  that 
act. 

Error  to  the  District  Court  of  Philadelphia. 

This  was  a  scire  facias  sur  mortgage^  which  was  sued  out, 
August  25th  1860,  by  the  Hermann  Building  and  Saving  Fund 
Association  No.  2  against  Catharine  Houser  and  terre-tenants. 

On  the  trial  the  plaintiff  offered  in  evidence  a  mortgage  made 
by  Catherine  Houser,  of  the  premises  therein  described,  on  the 
29th  day  of  July,  A.  D.  1867,  to  secure  the  payment  of  $4000, 
on  the  days  and  times,  and  in  the  manner  therein  mentioned,  to 
said  plaintiff,  and  thereupon  closed  his  case.  The  terre-tenants 
then  called  as  a  witness  John  P.  Persch,  who  being  duly  sworn, 
testified  as  follows : — 

"I  am  the  secretary  of  the  *  Hermann  Building  and  Saving 
Fund  Association,  No.  2,'  the  plaintiff.  The  defendant  obtained 
a  loan  on  mortgage  from  the  Hermann  Association;  the  loan 
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"Was  made  July  29th  1857 ;  the  mortgage  was  given  for  $4000 ; 
the  amount  actually  received  by  defendant  on  this  mortgage  was 
the  sum  of  $2380  ;  the  balance,  $1620,  was  the  bonus  or  premium 
agreed  to  be  paid  by  the  defendant ;  this  was  included  in  the 
mortgage,  making,  with  the  cash  paid  the  defendant,  the  sum  of 
$4000.  The  defendant  had  twenty  shares  of  stock  in  the  asso- 
ciation ;  these  were  assigned  by  her  to  the  association,  the  plain- 
tiflF,  as  collateral  security  for  the  loan  made  on  mortgage.  The 
stock  of  the  association  is  now  worth  $70.15  per  share ;  that 
which  is  paid  up,  I  mean.  The  defendant  owes  $11  on  each 
share  of  stock  as  unpaid  instalments,  and  $2.60  on  each  share 
for  fines  for  non-payment ;  this  must  be  deducted  from  the  value 
of  her  stock,  leaving  each  share  worth  $56.55,  or  $1131  for  the 
whole.  The  defendant  has  also  paid  the  sum  of  $620  as  interest 
on  the  mortgage.'* 

The  defendants  requested  the  learned  judge  to  instruct  the 
jury : — 

1.  That  the  8th  section  of  the  Act  of  April  12th  1859  does 
not  alter  the  legal  rights  of  parties  who  had  contracted  loans 
with  building  associations  prior  to  the  passage  of  said  act. 

2.  That  the  mortgage  sued  upon  having  been  made  prior  to 
the  passage  of  said  act,  the  laws  in  force  at  the  time  of  its  exe- 
cution still  govern  the  rights  of  the  parties,  as  such  laws  entered 
into  and  made  part  of  the  contract  between  the  parties  to  the 
said  mortgage. 

3.  That  therefore  the  premium  or  bonus  paid,  or  agreed  to  bo 
paid,  for  the  loan,  cannot  be  recovered  by  law. 

4.  That  the  terre-tenants  are  entitled  to  have  the  value  of  the 
stock  held  by  the  plaintiff  as  collateral  security  for  the  repay- 
ment of  the  loan  to  defendant,  credited  as  a  payment  on  account, 
and  in  reduction  of  the  amount  due  on  the  mortgage  sued  on. 

6.  That  a  purchaser  at  sheriff's  sale  of  a  property  mortgaged 
to  a  building  association,  is  entitled  to  claim  credit  on  said  mort- 
gage for  all  sums  that  have  been  paid  on  the  stock  held  as 
couateral  security  for  the  loan  secured  by  the  mortgage,  together 
with  the  interest  and  the  accrued  profits  thereon. 

6.  That  the  plaintiff  can  only  recover  in  this  action  the  amount 
actually  loaned  to  defendant,  with  interest  thereon,  after  deduct- 
ing therefrom  the  value  of  the  stock  or  all  moneys  paid  thereon, 
with  interest  and  the  accrued  profits. 

The  court  declined  to  charge  as  requested  by  counsel  for  de- 
fendants, but  instructed  the  jury  as  follows : — 

"  I  refuse  to  affirm  the  points  presented  by  defendant,  and 
instruct  the  jury  to  find  a  verdict  for  plaintiff  for  the  whole 
amount  of  the  mortgage,  with  interest  to  the  present  time,  after 
deducting  therefrom  the  interest  paid  by  defendant  and  the  value 
of  the  stock  as  proved  by  the  secretary  of  the  association." 
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There  was  a  verdict  and  judgment  in  accordance  with  these 
instructions,  whereupon  the  defendant  sued  out  this  writ,  and 
assigned  here  as  reasons  for  reversing  the  judgment : — 

1.  That  the  court  below  erred  in  refusing  to  charge  as  re- 
quested by  defendants  in  the  points  submitted  by  them.     And, 

2.  In  instructing  the  jury  to  find  a  verdict  for  plaintiff  for  tha 
whole  amount  of  the  mortgage,  with  interest  to  the  present  time, 
after  deducting  therefrom  the  interest  paid  by  defendants  and  the 
value  of  the  stock  as  proved  by  the  secretary  of  the  association. 

E.  S.  Campbell  and  John  F.  Brinton^  for  plaintiff  in  error. 

F.  Heyer  and  St.  George  Tucker  Campbell,  for  defendants. 

The  opinion  of  the  court  was  delivered,  February  3d  1862,  by 

LowRiB,  C.  J. — A  woman  made  this  mortgage,  and  it  is  one 
of  the  hardest  that  we  have  seen  of  these  building  association 
loans.  The  premium  contracted  for  is  sixty-eight  per  cent.,  and 
it  is  sought  to  be  enforced  at  the  end  of  three  years,  when  the 
premium  and  legal  interest  on  the  nominal  principal  would  make 
an  interest  of  thirty-three  per  cent,  per  annum  on  the  actual 
loan. 

No  wonder  the  woman  applies  to  us  for  relief;  and  we  have 
already  many  times  decided  in  other  cases  that  she  is  entitled  to 
be  discharged  on  payment  of  the  actual  amount  borrowed,  with 
lawful  interest. 

But  it  is  argued  that  the  contract  is  authorized  by  the  Act  of 
8th  May  1855,  P.  L.  519,  which  says,  that  **  In  investments  by 
building  associations,  in  loans  to  members,  the  premium  given 
shall  not  be  deemed  usurious."  This  might  be  interpreted  as 
saving  them  from  the  penalties  of  usurv,  without  sanctioning  past 
or  future  contracts,  so  far  as  to  enforce  their  usury,  and  we 
have  said  before  that  it  is  not  such  contracts  as  these  that  the 
legislature  intended  to  protect :  6  Casey  470.  This  was  several 
years  ago,  and  since  then  these  associations  have  obtained  fre- 
quent legislation,  without  getting  any  explicit  renewal  of  what 
they  suppose  to  be  the  Act  of  1855.  On  the  contrary,  the  sub- 
sequent legislation  about  premiums  involves  a  repudiation  of 
their  interpretation.  We  have  had  occasion  to  speak  of  it  in 
some  late  cases,  and  need  not  say  more  of  it  now. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Phillips  versus  Allen. 

Forftiiurt  under  Citr/  Market  Ordinance  must  he  authorized  hy  Legis- 
lature. 

Under  a  city  ordinance  reqairing  that  baskets  used  for  the  sale  of  fruit 
and  vegetables,  should  have  the  fractional  parts  of  a  bushel  contained  in  each 
marked  or  stamped  thereon,  or  else  to  be  forfeited  with  contents,  the  clerk  of 
the  city  market  seized  several  baskets  of  apples  and  forfeited  them  as  offered 
for  Fale  in  unmarked  baskets.     In  replevin  tnerefor,  it  was  Udd : 

That  as  no  act  of  the  legislature  expressly  authorized  the  forfeiture,  the 
city  councils  had  no  power  to  inflict  that  penalty  for  the  violation  of  the  ordi- 
nance. 

Error  to  the  Common  Pleas  of  Philadelphia  county. 

This  was  an  action  of  'replevin,  brought  October  1st  1855,  by 
Josiah  C.  Allen  against  George  Phillips,  to  recover  eight  baskets 
of  apples,  in  which  the  following  case  was  stated  for  the  opinion 
of  the  court: — The  plaintiff,  a  farmer  residing  in  Gloucester 
county.  New  Jersey,  brought  a  quantity  of  produce,  contained 
in  baskets  of  various  sizes,  to  the  Philadelphia  market,  to  sell  in 
the  public  market-houses ;  none  of  the  baskets  were  marked  on 
the  outside  with  their  measurement,  but  were  exposed  for  sale  in 
bulk,  without  reference  to  their  containing  any  specific  measure. 
The  defendant,  clerk  of  the  market  of  the  city,  on  the  30th  of 
September  1859,  seized  the  fruit  mentioned,  as  being  offered  for 
sale  in  unmarked  baskets,  in  violation  of  an  ordinance  of  the  city 
of  Philadelphia,  of  October  1st  1858,  which  enacts  "  That  every 
basket,  box,  tub,  or  other  article  used  for  the  sale  of  fruits, 
vegetables,  or  berries,  that  require  measurement  in  market- 
houses  or  market  stands,  shall  have  the  fractional  part  or  parts 
of  a  bushel  which  said  basket,  box,  tub,  or  other  article  will  con- 
tain when  even,  full,  labelled,  stamped,  or  marked  thereon,  out- 
side in  plain  characters,  of  at  least  one  inch  in  size.  That  if  any 
clerk  should  find  any  basket,  or  other  articles  without  such 
marks,  such  baskets,  box,  tub,  or  other  articles,  with  its  contents, 
shall  be  forfeited,  one-third  to  the  clerk,  and  the  other  two-thirds, 
with  the  basket,  box,  or  tub,  shall  be  delivered  by  the  clerk  to 
the  guardians  of  the  poor." 

If  the  court  should  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  then  judgment  to  be  entered  for  plaintiff  for  the  sum 
of  $10,  otherwise  for  defendant,  with  leave  to  either  party  to 
take  a  writ  of  error. 

The  court  below  directed  the  entry  of  judgment  for  the  plain- 
tiff, which  the  defendant  below  assigned  here  for  error. 

2>.  W.  Sellers  and  Charles  JE.  Lex,  for  plaintiff  in  error. 

Lewis  C.  Cassidy,  for  defendant. 
6  Wr.— 81 
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The  opinion  of  the  court  was  delivered,  February  4th  1862,  by 
Read,  J. — There  was  no  enactment  by  the  legislature  ex- 
pressly authorizing  the  forfeiture  of  the  baskets,  or  other  articles 
not  stamped  or  marked  according  to  the  provisions  of  an  ordi* 
nance  of*  the  city  of  Philadelphia,  of  the  Ist  October  1858 ;  and 
this  being  the  case,  the  Select  and  Common  Councils  have  no 
power  to  inflict  any  such  punishment  in  this  form.  They  may 
impose  fines,  or  penalties,  or  pecuniary  forfeitures,  which  are 
simply  penalties,  and  their  recovery  is  authorized  by  the  Acts 
of  the  15th  April  1835,  29th  June  1839,  and  11th  March  1846. 
A  corporation^  created  by  act  of  parliament,  cannot  make 
such  a  law,  unlefes  the  power  be  especially  given  by  the  act :  2 
Kyd  on  Corporations  110 ;  and  in  general  the  rule  is,  that  a  by- 
law, without  an  express  act  of  parliament,  can  only  be  enforced 
by  a  pecuniary  penalty,  which  must  be  certain :  Grant  on  Cor- 
porations 84.  We  think  this  power  should  be  given  to  the  city 
of  Philadelphia. 

Judgment  affirmed. 


Webster's  Executors  versus  Newbold. 

Trust  express  and  implied, —  What  Trusts  are  not  affected  hy  the  Statute 
of  Limitations. — Acknowledgment  suffunent  to  take  Case  out  of  the. 
Statute. — Special  Replication  to  Mea  of  the  Statute  of  Limitations^ 
Khen  necessary. 

In  a  suit  by  executors  for  a  share  of  fees  due  their  testator  for  professional 
services  as  an  attorney  against  another  attorney  who  received  the  fees  due 
"both,  the  Statute  of  Limitations  was  pleaded  in  bar  to  the  action  as  not  brought 
within  six  years  from  the  receipt  of  the  fees  by  defendant,  to  which  was 
replied,  on  trial,  an  alleged  trust,  and  an  acknowledgment  and  promise  to  pay: 
the  jury  were  instructed  that  if  the  defendant  had  received  the  fees  more  than 
six  years  before  suit  brought,  their  verdict  should  be  for  defendant  On  writ 
of  error  it  was  Held: 

1.  That.,  there  being  no  fraud  or  concealment  in  the  receipt  of  the  fees  by 
defendant,  and  no  proof  that  he  agreed  to  hold  them  in  trust,  no  such  express 
or  implied  trust  arose  as  would  prevent  the  running  of  the  statute: 

2.  That,  where  the  proof  of  the  acknowledgment  and  promise  to  pay  by  the 
defendant  was  not  explicit  and  unambiguous,  it  would  not  take  the  case  out 
of  the  statute ;  and  tne  ruling  of  the  court  on  the  trial,  that  there  was  not 
sufficient  testimony  to  be  left  to  the  jury  from  which  to  infer  a  promise  to 
pay,  was  correct. 

3.  Where,  on  writ  of  error  before  the  Supreme  Court,  the  fact  that  letters 
of  administration  to  the  executors  had  not  been  granted  in  the  state  of  Penn- 
sylvania until  within  six  years,  was  also  replied  to  the  plea  of  the  statute,  it 
was  Held,  that  the  question  could  not  be  decided  because  not  raised  in  the 
pleadings:  non-administration  should  have  been  specially  replied  on  the  trial, 
to  the  plea  of  the  statute,  but  as  no  such  replication  was  made,  the  question 
as  to  its  effect  was  not  before  the  court,  because  not  on  the  record. 
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Certified  from  the  Court  at  Nisi  Prius. 

This  was  an  action  on  the  case,  brought  January  16th  1860,  by 
Fletcher  Webster  and  R.  M.  Blatchford,  executors  of  Daniel 
Webster,  against  John  L.  Newbold. 

The  plaintiffs  declared  in  OMumpnt  on  a  special  agreement 
between  their  testator  and  the  defendant,  to  which  were  added 
counts  on  a  quantum  meruit  and  for  money  had  and  received, 
and  claimed  **  two  and  a  half  per  cent,  upon  the  amount  of  the 
recovery  in  the  case  of  Packer  v.  Nixon  (Aspden's  Estate)  which 
was  tried  in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  at  April  Sessions,  1828,  No.  1  in  equity, 
as  the  fee  due  for  the  services  of  deceased  in  said  case  before  the 
Supreme  Court  of  the  United  Stjates  at  Washington,  or  a  reason- 
able and  proper  compensation  therefor.*'  The  defendant  pleaded 
the  Statute  of  Limitations,  non  assumpsity  payment  with  leave,  &c. 
The  material  facts  of  the  case  appear  to  be  as  follows : — 

Matthias  Aspden  died  in  August  1824,  leaving  an  estate 
amounting  to  near  a  million  of  dollars,  which  he  devised  in 
general  terms  to  his  "  heir  at  law." 

In  February  1828  a  suit  was  instituted  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania,  by 
Samuel  Packer  v,  Harry  Nixon,  executor  of  Matthias  Aspden, 
deceased,  for  the  purpose  of  judicially  determining  whether  the 
European  or  the  American  claimants  of  the  property  were  the 
heirs  at  law,  which  question  depended  upon  the  fact,  whether  the 
testator  was  domiciled  in  England  or  in  Pennsylvania  at  the  time 
of  his  death,  and  when  the  will  was  made. 

In  this  suit  (in  which  a  number  of  the  Philadelphia  bar,  includ- 
ing the  defendant,  John  L.  Newbold,  and  Mr.  Benjamin  Tilghman 
were  engaged  as  counsel),  a  decree  was  rendered  by  Baldwin,  J., 
in  favour  of  the  European  heirs,  on  the  26th  of  December  1833, 
from  which  decree  an  appeal  was  duly  taken  to  the  Supreme  Court 
of  the  United  States,  at  Washington.  The  counsel  were  to  have 
seven  and  a  half  per  cent,  commission  on  the  sum  recovered  for 
services. 

In  the  winter  of  1835,  Mr.  Webster,  then  in  Washington,  was 
employed  as  counsel  by  Messrs.  Newbold,  Tilghman  and  others  to 
represent  the  American  heirs,  and  to  aid  them  in  the  reversal  of 
this  decree.  It  was  alleged  that  Mr.  Webster  was  to  have  a  con- 
tingent fee  of  two  and  a  half  per  cent,  upon  the  amount  recovered, 
and  that  his  retainer  should  be  restricted  to  the  court  at  Washing- 
ton ;  that  Mr.  Webster  rendered  important  service  in  the  ca^e : 
conferred  with  his  colleagues  on  several  occasions,  and  took  notes 
of  the  argument  which  was  going  on,  and,  on  the  second  day 
of  the  argument,  submitted  a  motion  to  the  court,  which,  it  was 
averred,  sealed  the  fate  of  the  case. 

This  motion  was,  that  the  argument  of  the  case  might  be  sus- 
pended, and  the  cause  remanded  to  the  court  below,  for  the  want 
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of  proper  averments  or  proofs  as  to  the  particular  domicil  of  the 
testator,  either  at  the  time  of  his  death  or  when  the  will  was  made, 
or  at  any  intermediate  period,  which  objection  led  to  a  reversal 
of  the  decree  of  26th  December  1833,  and  to  the  ultimate  recovery 
of  the  fund  for  the  American  heirs.  Mr.  Webster  did  not  argue 
the  case  at  Washington,  nor  does  it  appear  that  he  ever  afterwards 
took  any  part  in  the  case,  or  that  he  was  ever  afterwards  called 
upon  or  invited  by  his  colleagues  to  take  any  part  in  it.  He  had 
no  doubt  of  the  result,  from  the  time  the  motion  was  made,  and 
80  expressed  himself.  When  he  afterwards  made  known  his  inten- 
tion to  his  colleagues,  of  taking  no  further  part  in  the  discussion, 
it  was  not  objected  to  by  them. 

In  January  1835,  the  Supreme  Court  of  the  United  States 
reversed  this  decree  of  Judge  Baldwin,  and  remanded  the  case 
back  to  the  court  below. 

On  the  6th  August  1840,  Grier,  J.,  delivered  an  opinion  affirm- 
ing the  verdict  of  the  jury,  on  the  feigned  issue,  in  favour  of  the 
American  domicil. 

On  the  11th  November  1850,  a  decree  was  rendered  by  Grier, 
J.,  in  favour  of  the  American  heirs,  directing  the  fund  to  be 
divided  into  thirty-five  parts,  and  that  Joseph  Trotter,  adminis- 
trator de  bonis  non  cum  testamento  annexo  of  Matthias  Aspden, 
deceased,  should  distribute  the  same.  From  which  several  ap- 
peals were  also  taken. 

On  the  22d  of  December  1852,  the  Supreme  Court  of  the 
United  States  affirmed  the  decree  of  Judge  Grier,  and  remanded 
the  case  back  for  further  proceedings  in  pursuance  thereto. 

On  the  12th  of  February  1853,  an  agreement  of  parties,  by  their 
counsel,  was  filed  in  the  cause,  to  allow  Mr.  Newbold  and  Mrs. 
Anna  M.  Tilghman,  executrix  of  B.  Tilghman,  deceased,  three 
and  a  half  per  cent,  of  the  recovery,  for  services  rendered  by  Mr. 
Newbold  and  Mr.  Tilghman,  in  1835,  in  reversing  the  decree  of 
Judge  Baldwin. 

On  or  about  the  same  time,  there  was  a  similar  agreement  of 
counsel  to  allow  four  per  cent,  of  the  recovery  to  the  Hon.  John 
M.  Read,  for  his  conduct  and  argument  of  the  case,  upon  the 
last  appeal. 

On  the  9th  of  February  1853,  "  on  motion  of  Mr.  Heiskell  and 
Mr.  Newbold,  of  counsel,"  Joseph  Trotter,  administrator,  &c.,  was 
ordered  to  pay  to  Judge  Read  four  per  cent,  upon  thirty-two 
thirty-fifths  of  the  fund  then  on  hand. 

On  17th  of  February  1858,  ^*  on  motion  of  Bayse  Newcomb  and 
John  M.  Read,  Esqs.,  of  counsel,  and  agreements  filed,"  three 
and  a  half  per  cent,  on  thirty-three  thirty-fifths,  and  on  thirteen 
twenty-fourths  of  another  thirty-fifth,  was  ordered  to  be  paid  to 
Mr.  Newbold  and  the  executrix  of  B.  Tilghman,  deceased. 

On  the  18th  February  1853,  four  per  cent,  of  the  fund  (amount- 
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ing  to  $29,257.14)  was  paid  by  Mr.  Trotter  to  Judge  Read ;  and 
three  per  cent,  of  the  fund  (amounting  to  $26,833.30)  was  paid 
to  Mr.  Newbold  and  Mrs.  Tilghman. 

On  the  14th  March  1853,  a  surplus  fund  of  $640,000  was 
ordered  by  Judge  Grier  to  be  paid  over  to  the  parties,  or  their 
solicitors  for  them. 

On  the  23d  of  December  1853,  there  was  still  on  hand  an 
undistributed  balance  of  $69,987.08,  as  shown  by  Mr.  Trotter's 
statement  or  account  of  that  date. 

On  the  18th  of  January  1854  (Mr.  Trotter,  the  administrator, 
being  then  dead),  there  was  a  final  decree  of  distribution,  directing 
Mr.  George  Plitt  (the  clerk  of  the  court)  to  pay  over  the  balance 
of  the  fund  to  the  parties  therein  named,  or  their  solicitors. 

On  the  18th  of  January  1854,  Mr.  Newbold,  as  counsel  for 
thirty-two  of  the  heirs  of  Aspden,  received  from,  and  receipted 
to,  Mr.  Plitt  for  $26,849.08. 

On  the  same  day,  Mr.  Newbold  and  Mr.  B.  Newcomb,  as 
counsel  for  two  more  of  the  heirs,  jointly  receipted  to  Mr.  Plitt 
for  $3190. 

How  much  of  the  fund,  on  his  own  account,  was  actually  received 
by  Mr.  Newbold,  does  not  appear ;  but  he  represented  at  least 
thirty-three  of  the  eighty-one  parties  to  the  Aspden  suit,  and 
nearly  nineteen  of  the  thirty-five  thirty-fifths  into  which  the  fund 
was  divided  by  Judge  Grier. 

The  amount  recovered  in  Packer  v.  Nixon  was  upwards  of 
$800,000,  none  of  which  was  ever  paid  to  Mr.  Webster  or  to  his 
executors.  Mr.  B.  Tilghman  died  May  30th  1850 ;  Mr.  Webster 
in  October  1852.  Letters  of  administration  were  not  properly 
granted  on  Mr.  Webster's  estate  until  the  28th  of  November 
1855.  Those  which  first  issued  were  illegal,  and  were  treated  as 
a  nullity. 

In  April  1853,  Mr.  Josiah  Randall,  as  counsel  for  Webster's 
executors,  set  up  a  claim  upon  the  fund  before  the  auditor  of 
two  and  a  half  per  cent,  upon  the  amount  of  the  recovery — which 
was  disallowed. 

He  afterwards  renewed  the  application,  before  Judge  Kane,  in 
the  shape  of  a  petition,  which  was  presented  on  the  16th  of 
January  1854,  and  argued  and  disipissed  a  few  days  after. 

The  first  time  Mr.  Randall  made  a  formal  and  specific  demand 
for  payment  on  the  defendant,  was  on  the  25th  of  June  1855,  or 
shortly  before.  He  told  the  defendant  in  1853,  that  they  held 
him  responsible,  under  the  contract,  for  the  two  and  a  half  per 
cent,  of  the  recovery;  but  he  did  not  demand  it  at  that  time, 
because  it  was  not  then  due. 

The  first  suit  against  Mr.  Newbold  (which  was  prematurely  and 
informally  brought  for  want  of  security)  was  instituted  on  the 
25th  of  June  1855,  and  discontinued  on  the  16th  of  January  1860, 
which  was  the  same  day  this  suit  was  brought. 
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It  was  proven,  that  Mr.  Newbold  acknowledged  (after  the  16th 
of  January  I860)  that  Mr.  Webster  was  entitled  to  compensation, 
and  that  he  was  willing  himself  to  pay  something,  but  that  the  ex- 
ecutrix of  Mr.  Tilghman  would  not  consent  to  it.  The  sum  of 
$2000  was  spoken  of,  by  all  parties,  as  the  amount  that  should 
be  paid. 

It  was  also  proved,  that  Mr.  Newbold  or  his  counsel  agreed 
to  waive  any  informality  in  the  first  suit,  which  was  the  reason 
why  that  suit  was  not  dismissed,  and  another  suit  brought  in  time 
to  prevent  all  question  as  to  the  operation  of  the  statute. 

By  an  agreement  of  counsel  in  this  case,  all  the  printed  records 
in  Packer  v.  Nixon,  and  the  various  branches  of  that  suit,  were 
to  be  considered  as  evidence  in  this  case,  subject  to  all  legal 
exceptions. 

On  the  29th  of  April  1853,  Mr.  Newbold  was  examined  as  a 
witness  before  the  auditor,  Mr.  Thomas  I.  Wharton,  in  the  case 
of  Packer  v,  Nixon,  in  support  of  Mr.  W^ebster's  claim  upon  the 
fund,  and  his  deposition,  as  there  taken,  was  the  evidence,  and 
the  only  evidence  here  relied  upon  to  prove  the  contract  on  which 
this  suit  was  founded. 

The  substance  of  this  testimony  will  be  found  in  the  argument 
of  counsel,  and  in  the  opinion  of  this  court. 

The  defendant  offered  no  testimony,  but  insisted  that  there  was 
no  evidence  of  an  agreement  with  Mr.  Webster ;  that  Mr.  W.  did 
not  argue  the  case ;  that  the  motion  made  by  him  was  suggested 
by  Judge  Story;  and  that  the  "acknowledgment"  relied  on 
amounted  to  nothing  more  than  an  expression  of  opinion  as  to 
what  should  be  paid  as  a  complimentary  fee  by  all  the  parties. 

The  learned  judge  before  whom  the  cause  was  tried  at  Nisi 
I^ius,  charged  the  jury  a8  folh»ws  : — 

"  1.  That  the  action  on  the  special  agreement  should  have  been 
brought  against  the  clients,  whose  counsel  employed  Mr.  Webster, 
for,  where  the  counsel  of  a  party  litigant  employ  an  associate 
counsel  to  help  them,  they  act  as  the  agents  of  the  client,  and 
the  contract  established  is  between  the  client  and  the  associated 
lawyer.  Nor  does  it  alter  the  rule  in  this  case,  if  Mr.  Webster 
was  to  be  paid  a  third  of  the  per  centage  agreed  to  be  paid  to 
Messrs.  Newbold  and  Tilghman.  The  clients  were  bound  to  pay 
that  third,  or  whatever  the  fee  was,  or  to  see  that  it  was  paid, 
and  an  action  to  enforce  that  contract  should  have  been  against 
them,  and  not  against  one  of  their  agents,  who  entered  into  the 
contract  for  them. 

"  2.  But,  though  the  plaintiffs  cannot  recover  against  Mr.  New- 
bold  on  the  special  contract  alleged,  I  hold,  that  when  one 
lawyer  gets  into  his  hands  the  fee  which  legally  and  equitably 
belongs  to  his  colleague,  an  action  of  indebitatus  assumpsit  will 
lie  to  make  him  disgorge.     If  the  jury  believe  that  Mr.  Webster 
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was  entitled,  by  virtue  of  the  special  contract,  to  receive  two 
and .  a  half  per  cent,  of  the  amount  recovered,  and  that  two 
and  a  half  per  cent.,  or  any  part  of  it,  have  gone  into  Mr, 
Newbold's  hands,  it  must  be  treated  as  money  had  and  received 
to  Mr.  Webster's  use,  and  his  executors  may  recover  it  upon 
the  common  money  counts  of  their  declaration.  If  Mr.  Web- 
ster was  not  entitled  to  two  and  a  half  per  cent.,  but  only  to  a 
quantum  meruit^  and  Mr.  Newbold  has  received  his  money, 
it  may  be  recovered  on  the  money  counts.  In  estimating  the 
quantum  meruit,  the  jury  are  to  attach  no  importance  to  the  fact 
that  Mr.  Webster  did  not  argue  the  cause  in  the  Supreme  Court 
of  the  United  States,  if  he  performed  all  the  duties  he  was  called 
to  perform,  and  which  the  case  required  of  counsel.  He  made 
one  very  telling  suggestion,  and,  if  that  saved  the  cause,  he  is  to 
be  paid  none  the  less,  because  he  did  not  do  more  than  was 
necessary  to  be  done  to  save  the  cause. 

"  3.  But  the  Statute  of  Limitations  is  pleaded,  and,  if  the  money 
was  received  by  Mr.  Newbold  more  than  six  years  before  this 
suit  was  brought,  I  see  nothing  to  prevent  the  running  of  the 
statute,  and  I  instruct  the  jury  that  it  is  a  flat  bar  to  the  plain- 
tiff's right  to  recover.  The  conversation  of  Mr.  Randall  with 
Mr.  Newbold  could  not  stop  the  running  of  the  statute.  The 
evidence  seems  to  be,  that  Mr.  Newbold  received  the  money  on 
the  18th  of  February  1853,  more  than  six  years  before  suit 
brought ;  and  if  the  jury  are  satisfied  of  that,  their  verdict  should 
be  for  defendant." 

There  was  a  verdict  and  judgment  in  favour  of  the  defendant. 
Whereupon,  on  the  application  of  the  plaintiffs,  the  case  was  certi- 
fied into  the  Supreme  Court  in  banc,  where  the  following  errors 
were  assigned : — 

1.  The  learned  judge  erred  in  charging  the  jury  that  "  the 
evidence  seems  to  be,  that  Mr.  Newbold  received  the  money  on 
the  18th  of  February  1853,  more  than  six  years  before  suit 
brought,  and  if  the  jury  are  satisfied  of  that,  then  their  verdict 
should  be  for  the  defendant." 

2.  In  charging  the  jury,  that  "the  conversations  of  Mr. 
Randall  with  Mr.  Newbold  would  not  stop  the  running  of  the 
statute." 

8.  The  learned  judge  decided  questions  of  fact  which  were 
properly  determinable  by  the  jury,  or  at  least  withdrew  them 
entirely  from  their  consideration. 

4.  The  verdict  was  contrary  to  the  evidence. 

Harrison,  for  plaintiffs. — The  Statute  of  Limitations  is  no  bar : 
1.  Because  the  contract  between  the  parties  created  a  trust 
which  was  not  affected  by  the  statute. 

Mr.  Webster  was  to  appear  in  the  case  at  Washington,  and  aid 
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in  the  reversal  of  the  decree  of  the  26th  of  December  1833, 
which  he  effectually  did.  That  was  his  part.  After  that,  Mr. 
Newbold  and  Mr.  Tilghman  were  to  prosecute  the  suit  to  a  final 
hearing,  and  to  account  to  him  for  the  recovery.  This  is  the 
sense  of  the  contract. 

Mr.  Webster,  living  in  Massachusetts,  is  not  presumed  to  have 
been  aware  of  what  was  passing  here.  He  had  a  right  to  expect  his 
colleagues  to  apprise  him  of  it.  He  had  a  right  to  regard  them, 
under  the  circumstances,  as  mere  trustees,  or  custodians  for  his 
benefit,  until  the  trust  was  satisfied,  or  at  least  until  notice  to 
the  contrary,  which  was  not  until  the  25th  of  June  1855.  As  a 
general  rule,  no  length  of  time  will  bar  an  express  trust,  so  long 
as  the  fiduciary  relation  exists :  Hill  on  Trustees,  ch.  2,  p.  264, 
and  note  2 ;  Decouche  v.  Savetier,  3  Johns.  Ch.  R.  190 ;  2  T.  & 
H.  83.  No  more  will  the  statute  run  against  an  implied  or  con- 
structive trust,  until  the  party  knows,  or  is  in  a  situation,  at  least, 
to  know,  what  his  rights  are :  Hill  on  Trustees  265.  Whether 
express  or  implied,  there  must  be  an  adversary  possession,  accom- 
panied by  proper  notice,  to  defeat  the  trust :  Johnston  v,  Hum- 
phreys, 14  S.  &  R.  396.  Otherwise,  once  a  trust,  always  a  trust, 
until  it  is  satisfied,  or  until  there  is  a  presumption  of  satisfaction 
from  lapse  of  time. 

2.  Whether  a  trust  or  not,  the  Statute  of  Limitations  did  not 
commence  to  run  against  this  claim  of  Mr.  Webster,  until  the 
fund  was  all  distributed,  or  until  there  was  a  final  decree  for  its 
distribution,  which  was  not  until  the  18th  of  January  1854 — ^less 
than  six  years  before  the  suit  was  instituted.  Until  then,  all  the 
money  received  by  Mr.  Newbold,  whether  on  his  own  account  or 
as  counsel  for  the  heirs,  was  liable  at  any  moment  to  be  refunded, 
and  by  a  mere  order  in  the  cause  to  that  effect. 

8.  The  court  erred  in  confining  the  jury  to  the  money  which 
was  paid  to  Mr.  Newbold  on  the  18th  of  February  1853,  and  in 
excluding  from  their  consideration  the  payments  which  were  made 
to  Mr.  Newbold  on  the  18th  of  January  1854. 

4.  No  cause  of  action  accrued  here  during  the  lifetime  of 
Mr.  Webster,  and  the  Statute  of  Limitations  did  not  commence 
to  run,  after  his  death,  until  administration  was  granted  on  his 
estate — which  was  not  until  the  28th  of  November  1855 — less 
than  six  years  before  the  commencement  of  this  suit.  See  John- 
ston V,  Humphreys,  14  S.  &  R.  395 ;  Levering  v,  Rittenhouse,  4 
Whart.  139 ;  Shaeffer's  Estate,  9  S.  &  R.  266 ;  Huff's  Adminis- 
trator V.  Bull,  7  Harr.  &  J.  14 ;  Fishwick  v.  Sewell,  4  Id.  393. 

Until  after  the  death  of  Mr.  Webster,  neither  Mr.  Newbold 
nor  Mr.  Tilghman  had  received  one  cent,  nor  was  there  any 
recovery  for  the  heirs.  Judge  Greer's  decree  in  favour  of  the 
heirs  was  rendered  on  the  11th  of  November  1850;  but  was  not 
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jaffirmed  until  the  14th  of  December  1852,  after  the  death  of  Mr. 
Webster. 

5.  The  Statute  of  Limitations  does  not  commence  to  run 
against  the  claim  of  an  attorney  for  professional  services,  until  a 
demand  for  it  has  been  made  by  him  (which  was  not  made  in  this 
case  until  the  25th  of  June  1855),  or  until  the  money  in  suit  has 
all  been  paid,  which  was  not  until  the  18th  of  January  1854 : 
Foster  v.  Jack,  4  Watts  334.  Until  the  16th  of  January  1854  (or 
until  his  petition  was  dismissed  by  Judge  Kane  shortly  after), 
Mr.  Randall,  as  counsel  for  the  plaintiffs,  was  endeavouring  to 
establish  a  lien  for  the  fee,  upon  the  fund  in  court. 

He  apprised  the  defendant,  in  1853,  that  they  held  him  respon- 
sible for  its  payment — that  is,  if  they  failed  to  get  it  (as  they  were 
trying  to  do)  out  of  the  fund  itself ;  but  the  first  time  that  any 
formal  and  authentic  demand  for  payment  was  ever  made  on  the 
defendant,  was  on  the  25th  of  June  1855,  when  the  first  suit  was 
instituted  by  Mr.  Randall,  or  a  few  days  before.  Prior  to  that, 
it  was  the  mere  assertion  of  a  claim,  not  a  demand  for  payment. 
Payment,  in  fact,  was  not  demandable  until  the  18th  of  January 
1854,  and  if  demanded  before,  it  would  have  bound  neither  party. 
Until  then — until  the  plaintiffs  had  "  an  immediate  possessory  title 
to  the  beneficial  interest,  no  length  of  acquiescence  could  afiect 
them  r  Hill  on  Trustees  266. 

6.  An  acknowledgment  was  proved  within  six  years,  which  was 
sufiicient  to  take  the  case  out  of  the  statute :  Fries  v,  Boisselet, 
9  S.  &  R.  131 ;  Davis  v.  Steiner,  2  Harris  275 ;  Hazlebaker  v. 
Reeves,  2  Jones  264 ;  Cowan  v.  Magauran,  Wallace,  Sr.  66. 

7.  It  was  proved  that  Mr.  Newbold  (or  his  counsel)  agreed  to 
waive  any  informality  in  the  first  suit,  which  was  brought  in  time. 
If  so,  he  had  no  right  after  that  to  plead  the  statute :  Pickard 
V.  Sears,  6  A.  &  E.  475 ;  Howard  v.  Hudson,  75  E.  C.  L.  R.  10 ; 
Commonwealth  v.  Moltz,  10  Barr  527 ;  Sergeant's  Executors  v. 
Ewing,  6  Casey  81. 

These  authorities  make  out  a  clear  case  of  estoppel.  The 
learned  judge  seemed  to  think  that  the  plaintiff's  remedy  here, 
if  any,  was  by  another  suit,  and  not  by  way  of  estoppel  in  this 
suit.  Why  resort  to  two  suits  instead  of  one,  to  accomplish  the 
same  result?  The  plaintiff  may  reply  fraud  in  avoidance  of  the 
statute :  Bank  of  Harrisburg  v.  Foster,  8  Watts  12.  So,  under 
the  general  replication  to  a  plea  of  the  statute,  he  may  offer  evi- 
dence of  a  fresh  promise  or  an  acknowledgment  of  the  debt 
within  six  years :  2  T.  &  H.  89.  Is  it  not  equally  competent 
here  to  set  up,  as  an  estoppel  to  the  statute,  any  agreement  which 
would  have  the  effect  of  avoiding  the  operation  of  the  statute  in 
another  suit  ?  The  estoppel,  in  fact,  may  well  exist  in  one  suit, 
when  the  matter  to  which  it  relates  would  be  barred  as  cause  of 
action  in  another.     As  an  estoppel  in  pais,  it  was  not  necessary 
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to  be  specially  pleaded :  Freeman  v.  Cook,  2  Ex.  662 ;  1  Wms. 
Saund.  326,  n.  2 ;  Davis  v.  Thomas,  5  Leigh  4. 

McAllister  and  Northrop^  for  defendant. — On  the  trial  of  this 
case  defendant's  counsel  raised  these  points : — 

"  1.  That  the  contract,  if  any  there  was,  was  between  Mr.  Web- 
ster on  the  one  hand,  and  Messrs.  Tilghman,  Newbold  et  ah,  on 
the  other,  as  agents  of  the  heirs,  and  that  the  suit  should  be 
against  the  heirs. 

"  2.  That  there  was  no  proof  of  any  service  rendered  by  Mn 
Webster. 

**  3.  That  if  there  was  any  liability  on  the  part  of  Mr.  Newbold, 
it  was  a  joint  liability,  and  the  action  should  be  against  Messrs. 
Tilghman,  Newbold,  and  Read,  or  at  least  against  Mr.  Read  and 
Mr.  Newbold,  who  survived, 

"4.  That  the  amount  received  by  Mr.  Newbold  being  If  per 
cent.,  or  one-half  of  3J  per  cent.,  was  received  for  his  own  use ; 
that  it  was  not  paid  to  him  in  trust,  nor  received  by  him  in 
trust. 

"  5.  That  if  he  was  liable,  the  Statute  of  Limitations  com- 
menced to  run  from  February  18th  1853,  when  he  received  his 
If  per  cent.,  and  that  the  six  years  had  fully  expired  before  the 
commencement  of  this  suit  on  January  16th  1860. 

"  6.  That  any  payment  which  was  made  to  him  after  February 
18th  1853,  was  made  to  him  as  counsel  for  certain  heirs. 

"  7.  That  the  plaintiffs  themselves  never  thought  of  suing  Mr. 
Newbold  until  after  they  had  alleged  that  their  claim  was  against 
the  fund,  and  had  appeared  before  the  master,  T.  L  Wharton, 
Esq.,  who  was  appointed  to  report  upon  the  claims  on  the  remain- 
der of  the  fund  in  the  hands  of  the  trustee,  claimed  this  fee  and 
been  refused.'*     And  we  rely  on  them  here. 

We  also  rely  on  the  report  of  the  master,  by  whom,  after 
an  examination  of  all  the  evidence  relative  to  this  claim  on  the 
fund,  decided  that  there  was  none  which  would  warrant  him  in 
allowing  it. 

There  was  no  payment  to  Newbold  in  trust,  nor  did  he  receive 
anything  in  trust.  Johnston  v.  Humphreys,  14  S.  &  R.  396,  cited 
for  plaintiffs,  is  a  totally  different  case.  The  party  there  acknow- 
ledged that  he  held  the  money  in  trust.  Trusts  are  either  ex- 
press or  implied.  The  express  trust  is,  where  the  matter  is  given 
to  or  received  by  any  one  with  the  expressed  agreement  that  it 
is  to  be  for  another. 

An  implied  trust  is  a  matter  of  intent.  There  is  here  no  evi- 
'  dence  of  any  intent  to  the  effect  claimed  by  the  plaintiffs. 

The  plaintiffs  aver  that  the  statute  began  to  run  on  January 
18th  1854,  and  must  either  claim  on  the  fund  of  the  heirs,  which 
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<5laim  was  done  before  Mr,  Wharton,  and  refused ;  or  they  must 
claim  as  against  Newbold  et  ah  for  what  they  received. 

Nothing  was  received  by  Newbold  et  aL  for  themselves  or 
either  of  them,  after  February  18th  1853. 

The  master's  report  shows  that  the  plaintiffs  presented  their 
claims  March  14th  1858,  by  which  they  considered  the  matter 
completed. 

The  cause  of  action  accrued  before  March  14th  1853,  for  at 
that  time  Mr.  Randall  appeared  before  Mr.  Wharton,  for  the 
executors  of  Mr.  Webster,  and  made  demand  for  this  very  claim. 

As  to  the  acknowledgment  within  six  years,  Mr.  Randall  only 
proves  that  an  amount  was  vaguely  suggested,  without  authority 
from  other  parties  interested,  and  was  refused.  It  was  not  the 
original  claim. 

Mr.  Newbold  did  not  agree  to  waive  the  Statute  of  Limita- 
tions, as  is  averred.  If  Mr.  Newbold  agreed  to  waive  any  infor- 
mality in  first  suit,  why  did  plaintiffs  discontinue  it,  and  bring 
another  ? 

Beside,  this  evidence,  vague  as  it  is,  was  applicable  to  the 
discontinued  suit,  and  not  to  this.  If  the  plaintiffs*  allegations 
are  correct  under  this  head,  their  action  should  be  against  Mr. 
Newbold  for  that  breach  of  contract.  They  cannot  take  issue 
on  the  plea  of  the  statute,  and  then  deny  our  right  to  plead  it. 

The  opinion  of  the  court  was  delivered,  February  4th  1862,  by 

Thompson,  J. — On  the  trial  at  Nisi  Prius,  my  brother  Wood- 
ward, presiding,  held  that  the  plaintiffs  could  not  recover  on  the 
special  agreements  set  forth  in  the  narr.  No  exception  was  taken 
to  this  ruling,  and  this  left  the  case  upon  the  general  counts  for 
services,  and  for  money  had  and  received.  The  pleas  were  non 
assumpsit,  payment  with  leave,  and  the  Statute  of  Limitations. 

The  errors  assigned  are  all  to  the  charge  of  the  court,  and  the 
first  is,  in  saying  "  that  the  evidence  seems  to  be  that  Mr.  Newbold 
received  the  money  on  the  18th  of  February  1853,  more  than  six 
years  before  suit  brought,  and  if  the  jury  are  satisfied  of  that, 
then  their  verdict  should  be  for  the  defendant." 

The  records  of  the  Circuit  Court  show  that  that  was  the  day 
on  which  the  defendant  received  all  the  fees  which  were  received 
by  him  out  of  the  share  of  his  clients  of  the  Aspden  estate.  It 
was  ordered  to  be  paid  as  fees  by  the  Circuit  Court.  Any  sums 
paid  to  him  afterwards,  by  order  of  the  court,  were  for  the  benefit 
and  use  of  his  clients.  This  receipt  of  fees  was  of  the  date 
mentioned  in  the  charge,  and  was  truly  said  to  be  more  than  six 
years  before  suit.  The  statute  being  pleaded,  was  therefore  a 
bar  to  a  recovery,  unless  rebutted.  This  was  attempted  by  alleg- 
ing a  trust  in  the  defendant  for  a  share  to  Mr.  Webster ;  secondly, 
an  acknowledgment  of  a  debt  suflBcient  to  prevent  the  operation 
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of  the  statute ;  and  thirdly,  by  raising  the  point  here  that  ad- 
ministration was  not  granted  in  this  Commonwealth,  until  within 
six  years  before  suit  brought. 

As  to  the  first  of  these  answers  to  the  statute,  we  may  say  W6 
see  no  evidence  of  an  express  trust  in  the  case.  If  Messrs. 
Newbold,  Tilghman,  and  Webster  were  to  share  the  fees  to  be 
received  in  equal  proportions,  and  the  two  former  received  the 
whole  sum,  this,  without  more,  would  be  only  one  step  towards 
establishing  an  express  trust,  and  good  for  nothing  without  an 
agreement  or  declaration  to  hold  it  in  trust.  There  was  nothing 
01  that.  There  was  no  allegation  that  it  was  an  implied  trust 
arising  ex  malejicio.  If  Mr.  Newbold  did  receive  a  share  which, 
in  equity  and  good  conscience,  should  have  belonged  to  Mr, 
Webster,  this  was  not  such  a  trust  as  would  prevent  the  statute 
from  running.  The  rule  is  settled  that  the  statute  is  inapplicable 
only  to  express  trusts,  or  those  which  are  mere  creations  of 
courts  of  equity,  with  some  exceptions  of  implied  trusts  in  favour 
of  infants,  and  perhaps  other  cases  of  legal  incapacity ;  but 
"  trusts,"  as  was  said  by  Washington,  J.,  4  W.  C.  C.  Rep.  631, 
"  which  are  the  ground  of  an  action  at  law  are  within  it."  See, 
also,  1  Watts  275 ;  1  W.  &  S.  112 ;  4  Barr  56 ;  7  Id.  31 ;  12  Harris 
62.  There  being  at  most  but  a  receipt  of  the  money  claimed  as 
belonging  to  Mr.  Webster's  estate,  if  there  was  any  trust  it  be- 
longs to  this  last  class.  It  was  not  a  trust  ex  maleficiOy  by  reason 
of  fraud  or  concealment.  The  receipt  for  the  fees  was  per- 
petuated by  the  records  of  the  Circuit  Court.  Besides,  too,  the 
executors  engaged  Mr.  Randall  before  he  left  Marshfield,  whither 
he  had  been  attending  the  funeral  of  Mr.  Webster,  to  look  after 
this  matter,  and  in  pursuance  of  which  he  did  speak  to  Messrs. 
Newbold  and  Tilghman  on  the  subject,  and  no  concealment  was 
resorted  to  by  either  of  them,  in  regard  to  the  receipt  of  counsel 
fees. 

We  also  entirely  concur  with  our  brother  Woodward,  that 
there  was  not  sufficient  in  the  Randall  testimony  to  be  left  to  a 
jury,  from  which  to  find  a  promise  by  the  defendant  to  pay  any 
sum  of  money  on  account  of  the  professional  services  of  Mr. 
Webbter.  He  expressed  a  willingness  to  pay  something  if  other 
parties  would  also.  They  refused,  and  Mr.  Randall  says  "  Mr. 
Newbohrs  proposition  fell."  Promises  to  pay  and  acknowledg- 
ments of  indebtedness,  to  take  a  claim  out  of  the  Statute  of 
Limitations,  must  be  explicit  in  their  terms,  and  unambiguous, 
both  as  to  the  engagement  or  acknowlegment,  as  also  to  the  sum 
of  money  intended  to  be  paid  or  acknowledged :  2  Harris  319 ; 
7  Id.  388 ;  9  Barr  410;  4  Id.  321 ;  6  W.  &  S.  213.  This  view 
not  only  answers  the  second  inquiry,  under  the  first  assignment 
of  error,  but  also  the  second  assignment.  The  position  was 
taken  here,  for  the  first  time  in  the  case,  that  the  Statute  of 


Digitized  by  VjOOQ  IC 


1862.]  OF  PENNSYLVANIA.  498 

[Webster's  Ezeoutors  v,  Newbold.] 

Limitations  was  no  bar  to  the  plaintiffs'  recovery,  because  ad- 
ministration had  not  been  granted  when  the  cause  of  action 
accrued.  It  is  certain  that  administration  must  have  been 
granted  in  Massachusetts  about  if  not  before  that  time,  for  in 
the  forepart  of  March  1853,  it  is  in  proof  that  a  claim  was  pro- 
posed, in  the  name  of  the  executors,  before  an  auditor  having 
charge  of  reporting  distribution  on  the  Aspden  estate.  What 
effect  that  might  have  on  the  question  of  no  administration  here, 
it  is  not  necessary  to  decide,  for  that  fact  was  not  replied  to  the 
plea  of  the  Statute  of  Limitations ;  and  in  Shaeffer's  Estate,  9 
S.  &  R.  263,  Duncan,  J.,  expressly  says  that  it  should  be  replied. 
So  in  Groghegan  v.  Reed,  2  Wh.  152,  "  non  resident"  and  be- 
yond seas  was  replied  to  the  plea  of  the  statute.  In  Brown  v, 
Agnew,  6  W.  &  S.  236,  it  was  said  by  Sergeant,  J.,  "  the  burden 
lies  on  him  who  seeks  to  avoid  the  plea  of  the  Statute  of  Limita- 
tions to  an  action  of  account  render  or  assumpsit,  by  the  replica- 
tion, that  it  was  an  account  between  merchant  and  merchant, 
and  the  replication  to  such  plea  must  go  further,  and  state  that 
no  account  of  said  merchants  was  ever  adjusted  or  settled :  God- 
frey V.  Saunders,  3  Wilson  79,  80;  3  Wm.  Saunders  127,  note." 
So  in  Sevan  v.  Cullen,  7  Barr  281,  it  was  holden,  Rogers,  J., 
delivering  the  opinion  of  the  court,  "  that,  in  order  to  prevent  the 
operation  of  the  Act  of  Limitations,"  where  the  party  has  been 
beyond  seas,  "  the  exception  to  the  bar  of  the  statute  must  be 
specially  replied,"  and  he  cites  Clark  v.  Hoyham,  2  Barn.  & 
Cress.  149 ;  3  P.  Williams  144,  and  Brown  v.  Agnew,  6  W.  &  S. 
238.  No  special  replication  of  non-administration  is  to  be  found 
in  this  record ;  consequently  the  question  sought  to  be  raised 
here  is  not  raised  in  the  pleadings,  and  is  not  properly  before 
us.  The  authorities  cited  simplv  embody  the  familiar  principle, 
that  he  who  would  bring  himself  within  an  exception  of  the  law 
must  plead  the  exception,  and  thus  make  way  for  proof  of  the 
fact  by  himself,  and  an  answer  to  it  by  his  opponent.  We  think, 
therefore,  that  none  of  the  reasons,  suggested  in  argument, 
proves  error  in^  the  charge  of  the  court  on  the  question  of  the 
Statute  of  Limitations. 

The  two  remaining  assignments  are  general  errors,  which  we 
cannot  notice.     They  point  to  nothing  specific. 

Judgment  aflSrmed. 

Bbab,  J.y  did  not  sit  in  the  argument  of  this  case. 
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Llahility  of  Guardians  as  to  Investments. — ^^  Rests"  not  applicable  to  cast 
of  Omission  or  Neglect  to  Invest, 

1.  If  a  guardian  neglect  to  make  investments  of  trust  funds,  or  invest  them 
at  less  than  the  legal  rate  of  interest,  he  is  chargeable  therefor  only  with  sim- 
ple interest  at  the  legal  rate. 

2.  In  cases  of  mere  omission  or  neglect  on  the  part  of  guardians,  executors, 
or  administrators  to  put  trust  funds  out  at  interest,  the  principle  of  rests, 
either  semi-annual,  annual,  biennial,  or  triennial,  does  not  apply. 

Appeal  from  the  Orphans'  Court  of  Chester  county. 

This  was  an  appeal  by  Joseph  Pennypacker,  guardian  of  Oliver 
M.  Emery,  from  the  decree  of  the  Orphans'  Court  confirming  the 
auditor's  report  on  his  account. 

The  material  facts  of  the  case  were  these : — William  Emery, 
of  East  Pikeland,  Chester  county,  died  about  December  1840, 
seised  of  a  farm,  a  wood  lot,  and  a  small  amount  of  personal 
property,  leaving  a  widow  and  four  children  by  his  first  wife,  and 
two  children,  Catharine  and  Oliver,  by  his  second  wife. 

By  his  will,  duly  proven  December  18th  1840,  the  decedent 
appointed  David  West  guardian  of  his  four  children  by  his  first 
wife,  and  Joseph  Pennypacker  guardian  of  Catharine  and  Oliver, 
the  children  by  his  last  wife. 

Oliver  Emery  was  but  little  over  three  years  old  at  the  death 
of  his  father.  He  lived  with  his  mother  till  1847,  and  then  went 
to  live  with  Madison  Davis,  where  he  stayed  till  he  was  fourteen. 
He  then  went  to  live  with  his  uncle,  George  Williams,  and  stayed 
with  him  till  he  was  sixteen  or  seventeen,  after  which  he  went  to 
A.  &  L.  Pennypacker's,  with  whom  he  stayed  a  couple  of  years. 
From  that  time  forward  he  appears  to  have  worked  for  his  living, 
by  the  day,  except  that  he  spent  a  winter  term,  after  he  left 
Pennypackers',  in  going  to  school  at  Trappe.  Davis  and  Wil- 
liams both  found  him  in  clothing,  and  the  last  year  that  he  was 
with  Williams  he  was  drawing  wages.  \ 

The  accountant  exercised  but  little  supervision  over  the  person 
of  his  ward,  but  confined  himself  to  the  care  of  his  estate. 

The  amount  paid  to  the  exceptant's  mother,  for  his  mainte- 
nance during  the  time  he  was  with  her  (about  five  years),  was  $26 
per  year,  after  which  all  the  expenses  paid  during  any  year 
towards  his  maintenance  were  very  small,  being  principally  tai^es 
on  money  at  interest,  and  an  occasional  bill  for  boarding,  cloth- 
ing, and  tuition. 

In  his  account,  filed  August  11th  1859,  the  accountant  charged 
himself  with  $2670.87,  received  from  the  estates  of  William 
Emery,  the  father  of  exceptant,  and  from  the  estates  of  his 
brothers,  Abraham  and  Augustus;  and  also  with  $1489.34,  which, 
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he  alleged,  is  interest  at  5J  per  cent,  on  the  money  of  his  ward, 
in  his  hands,  whilst  it  was  invested,  which  sum  amounted,  accord- 
ing to  the  report  of  the  auditor,  to  but  a  trifle  over  4  per  cent, 
on  the  money,  if  it  had  been  regularly  invested. 

He  credited  himself  with  the  various  payments  made  on  account 
of  taxes,  clothing,  and  tuition,  and  for  collecting  the  interest  due 
on  his  ward's  money.  For  the  most  of  these  payments  he  ex- 
hibited receipts.  Those  payments  for  which  he  exhibited  no 
receipts  were  objected  to  by  exceptant's  counsel,  but  as  they 
seemed  to  be  usual  and  necessary  expenses,  and  were  no  doubt 
paid,  they  were  allowed  by  the  auditor,  except  an  item  of  $27, 
for  state  and  county  tax,  credited  April  1st  1859,  which  was  not 
allowed,  because  no  money  of  the  ward's  had  been  returned  for 
taxation  in  that  or  the  preceding  year. 

Ho  also  credited  himself  with  $535,  for  compensation,  which 
is  nearly  IJ  per  cent,  per  annum  on  the  sums  received  whilst 
they  were  in  his  hands.  By  this  statement,  after  deducting  the 
item  of  $27,  above  alluded  to,  the  balance  due  his  ward  would  be 
82.97. 

The  accountant,  to  support  his  account,  did  not  exhibit  before 
the  auditor  any  book  of  original  entries,  showing  his  account  with 
his  ward,  nor  any  written  statement  showing  to  whom  his  ward's 
money  was  loaned,  nor  in  what  sums,  nor  at  what  rates  of  interest, 
nor  in  what  form  the  securities  were  taken ;  but  he  produced  wit- 
nesses to  show  that  at  various  times,  from  1847  to  1857,  he  had 
lent  money  in  different  sums,  amounting  in  the  whole  to  about 
$3000,  at  rates  of  interest  from  5  to  6^  per  cent.,  and  that  the 
money  was  stated,  at  the  time  of  lending,  to  be  "guardian 
money,"  and  some  of  it  was  called  "Emery's  money,"  and  some 
of  it  was  called  "  Oliver  Emery's  money." 

Of  this  amount  there  did  not  appear  to  have  been  thus  invested 
more  than  $1500  at  one  time,  which  was  between  1856  and  1858, 
and  in  some  years  it  was  not  shown  that  there  was  any  money 
invested  at  all. 

The  securities  taken  were  generally  notes  of  hand,  sometimes 
secured  by  the  additional  name  of  a  neighbour  of  the  borrower, 
and,  so  far  as  it  appears,  were  taken  in  accountant's  own  name, 
and  not  in  his  name  as  guardian  of  Oliver  Emery. 

There  did  not  appear  to  have  been  any  separate  account  kept 
with  Oliver  Emery's  estate,  so  as  to  show  what  was  the  amount 
of  Oliver's  estate  in  his  hands.  Beyond  the  statements  made  by 
the  accountant  to  the  borrowers,  at  the  time  of  making  some  of 
the  loans,  Oliver's  estate  was  blended  with  the  accountant's  own, 
and  could  not  be  traced  out  in  the  investments. 

It  did  not  appear,  from  the  testimony  of  his  witnesses,  that 
any  part  of  his  ward's  money  was  lying  at  home,  or  in  bank,  idle 
imd  awaiting  investment,  at  any  time. 
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All  the  loans  mentioned  by  the  witnesses,  as  made  by  him  to 
them,  were  made  at  6J  per  cent.,  except  one  of  5540,  to  William 
Weber,  which  was  at  5  per  cent.  In  some  cases  he  demanded 
but  5J  per  cent.,  and  in  others  he  demanded  6,  but  accepted  5J 
per  cent. 

He  produced  several  credible  witnesses  to  prove  that  it  was 
the  custom  of  the  neighbourhood  in  which  he  lived,  composed 
chiefly  of  Mennonists,  to  loan  money  at  5  to  5^  per  cent.,  whilst 
,  the  exceptant  produced  equally  credible  witnesses  to  show  that 
with  diligence  and  care  6  per  cent,  could  readily  be  obtained  in 
the  same  neighbourhood. 

The  ward  contended  that  it  was  the  duty  of  the  accountant  to 
keep  the  whole  amount  of  his  funds  employed,  that  all  balances 
not  needed  to  meet  expenses,  where  they  amounted  to  $100, 
should  have  been  put  to  interest,  and  that  a  guardian  is  bound 
to  make  his  ward's  money  as  profitable  as  possible,  and  that 
where  he  keeps  no  separate  account,  but  mingles  his  ward's 
money  with  his  own,  he  is  accountable  for  all  the  profits  that 
could  reasonably  have  been  made,  and  that  therefore  the  account 
should  be  restated,  on  the  above  principles,  at  6  per  cent,  interest, 
allowing  him  a  reasonable  time  for  investments,  and  that  having 
been  negligent  in  his  care  of  the  estate,  and  seeming  to  use  it 
more  for  his  own  benefit  than  that  of  his  ward,  he  should  not  be 
allowed  compensation  for  his  services. 

The  accountant,  on  the  other  hand,  insisted  that  he  had 
charged  himself  with  all  the  interest  he  had  received,  and  should 
be  charged  with  no  more ;  that  it  was  the  usual  rate  in  his  neigh- 
bourhood ;  that  computation  of  interest,  such  as  the  exceptant 
demands,  would  be  compounding  interest,  whilst  the  law  only 
allows  simple  interest,  and  that  the  compensation  charged  is  but 
a  fair  recompense  for  his  services. 

The  auditor  to  whom  the  case  was  referred,  W.  Townsend, 
Esq.,  after  a  careful  examination  of  the  authorities  bearing  upon 
the  facts  of  the  case,  restated  the  account,  and  charged  the 
accountant  with  simple  interest  on  the  principal  sums,  and  on 
the  balances  in  his  hands  at  the  end  of  every  two  years,  thus 
allowing  an  average  of  a  year,  without  interest,  during  which  to 
invest  the  balances.  He  allowed  accountant  1  per  cent,  per 
annum  for  commissions,  amounting  to  ?357,  and  the  expenses 
before  mentioned,  amounting  to  $30^  incident  to  management 
of  the  estate. 

He  also  suspended  interest  on  the  sums  paid  by  the  account- 
ant to  the  exceptant,  between  April  1st  1857  and  April  Ist 
1859,  and  between  April  Ist  1859  and  August  11th  1859,  when 
the  settlement  was  made,  on  the  ground  that  those  amounts  might 
have  been  called  in  from  investment  with  a  consequent  loss  of  in- 
terest;  and  charged  the  accountant  with  the  balance  which  he 
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his  report. 

He  also  charged  him  with  an  item  of  interest  on  Holman's 
mortgage,  which  was  not  in  accountant's  account,  and  which  had 
been  paid  by  mistake  to  the  other  guardian,  Mr.  West.  And 
exhibited  as  the  result  a  balance  in  accountant's  hands  of 
$1348.60.     He  also  charged  him  with  the  costs  of  the  audit. 

To  this  report  the  accountant  filed  the  following  exceptions : — 

1.  The  auditor  erred  in  stating  his  report  that  the  accountant 
did  not  exhibit  before  the  auditor  any  book  of  original  entries, 
showing  his  account  with  his  ward,  whereas  he  did  exhibit  his 
account-book,  which  was  in  the  auditor's  possession  a  long  time, 
showing  the  account  with  his  ward. 

2.  The  auditor  erred  in  stating  that  there  does  not  appear  to 
have  been  more  than  $1500  invested  at  5J  per  cent,  at  any  one 
time,  whereas  a  much  larger  sum  appears  to  have  been  invested 
at  different  times. 

8.  He  erred  in  stating  that  there  does  not  appear  to  have  been 
any  separate  account  kept  with  Oliver  Emery's  estate,  and  that 
it  appears  to  have  been  blended  with  the  accountant's  estate ; 
whereas  it  appears  that  separate  accounts  of  all  the  receipts  and 
expenditures  for  the  minor  were  kept. 

4.  He  erred  in  charging  the  accountant  with  6  per  cent,  interest, 
under  the  circumstances,  only  5J  per  cent,  being  received  by  him. 

5.  He  erred  in  adopting  the  principle  of  rests  every  two  years, 
and  in  charging  the  accountant  with  $423.64  interest  on  balances, 
thus  compounding  the  interest. 

6.  He  erred,  even  on  the  principle  he  adopted,  in  charging 
interest  on  the  whole  fund  from  April  1st  1856  to  April  1st 
1858,  without  abatement,  for  $100  paid  the  ward  within  that  time. 

7.  He  erred  in  charging  the  accountant  with  $16.97  (with  its 
interest,  $17.30),  proved  to  have  gone  into  the  hands  of  David 
West,  as  the  property  of  hi8  wards,  and  nevef  received  by  the 
accountant. 

8.  He  erred  in  reducing  the  compensation  to  $357,  which  is 
less  than  $20  per  annum,  for  the  care  of  the  person  and  estate 
of  the  ward,  for  the  time  of  the  existence  of  the  trust. 

9.  He  erred  in  directing  the  expenses  of  the  audit  to  be  paid 
by  the  accountant. 

The  court  dismissed  the  exceptions,  and  confirmed  the  report, 
but  delivered  no  written  opinion. 

The  case  was  thereupon  removed  into  this  court,  where  the 
following  error  was  assigned. 

1.  The  court  erred  in  dismissing  the  guardian's  exceptions, 
and  confirming  the  report  of  the  auditor. 

2.  In  charging  the  accountant  with  six  per  cent,  interest  on 
the  funds,  only  five  and  one-half  per  cent,  being  received  by  him. 

6  Wh.— 32 


Digitized  by  VjOOQ  IC 


498  SUPREME  COURT  IPhOadelpiia 

[Pennjpaoker's  Appeal.] 

3.  In  adopting  the  principle  of  rests  every  two  years,  charging 
the  accountant  with  $413.64  interest  on  balances,  thus  compoan£ 
ing  the  interest. 

4.  In  charging  interest  on  the  whole  fund,  from  April  1st  1866 
to  April  1st  1858,  without  abatement,  for  }70  paid  the  ward 
within  that  time. 

5.  In  reducing  the  compensation  to  ?357,  which  is  only  $20 
per  annum,  for  the  care  of  the  person  and  estate  of  the  ward, 
for  the  time  the  trust  existed.     And, 

6.  In  decreeing  the  expenses  of  the  audit,  to  be  paid  by  the 
accountant. 

W.  Darlington  J  for  appellant. — 1.  The  accountant  was  not 
liable  with  more  interest  than  he  received,  having  acted  in  good 
faith  to  his  ward,  and  invested  his  moneys  at  the  rates  usual  in 
that  part  of  the  country :  Dietrich  v.  Heft,  6  Barr  92 ;  Hap- 
land's  Estate,  5  Rawle  334. 

2.  He  is  not  chargeable  with  interest  on  interest,  as  he  has 
been,  to  the  amount  of  $413.64,  as  a  punishment,  it  would  seem, 
for  not  keeping  a  book  account  with  his  ward — ^blending  his 
ward's  money  with  his  own — making  profit  by  charging  himself 
with  a  little  over  4  per  cent.,  charging  the  usual  commission, 
and  not  investing  closely ;  whereas  he  did  keep  an  account-book 
with  him,  and  produced  it  before  the  auditor,  and  did  not  blend 
the  ward's  money  with  his  own,  further  than  all  men  are  com- 
pelled to  do,  who,  living  too  far  from  a  bank  to  deposit  their 
funds  conveniently,  are  compelled  to  keep  them  in  their  own  money 
chests.  As  to  investments,  he  was  not  compelled  to  proclaim  at 
the  cross-roads  his  willingness  and  ability  to  loan  money.  There 
was  no  proof  that  he  made  any  profit  out  of  his  ward's  money, 
nor  that  he  did  not  keep  it  closely  invested.  If  all  these  charges 
were  true,  they  would  only  amount  to  "  negligence,"  which  would 
not  warrant  any  such  penalty :  Act  of  March  29th  1832,  §  18 ; 
Dietrich  v.  Heft,  6  Barr  92;  McCall's  Estate,  1  Ash.  367; 
English  v.  Harvey,  2  Rawle  309;  Harland's  Estate,  6  Id.  384; 
Lukens's  Appeal,  7  W.  &  S.  62 ;  Light's  Appeal,  12  Harris  180 ; 
Robinett's  Appeal,  12  Casey  190 ;  2  Wms.  Executors  1676. 

3.  There  is  a  palpable  error  in  charging  interest  between  April 
1st  1856,  and  April  1st  1858,  on  the  whole  fund,  regardless  of  a 
payment  of  $70  made  between  those  dates. 

4.  The  compensation  allowed  is  too  low  for  over  seventeen 
years'  services,  and  the  responsibility  of  managing  an  estate, 
which  by  an  accumulation  of  interest  rose  from  $1700  to  $4100. 

5.  The  costs  of  the  audit  were  imposed  on  the  accountant  for 
malfeasance.  Let  us  see  if  there  was  any  fault  in  the  guardian* 
The  ward  came  of  age  August  10th  1868.  In  the  country,  the 
usual  time  for  repayment  of  money  loaned  is  the  1st  of  ApriL 
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By  the  2d  of  September  1858,  the  nvard  had  received  that  year 
from  his  guardian  $486.  By  the  9th  of  April  1859  he  had 
received  J2020.37  more.  The  account  was  voluntarily  filed  Au- 
gust 11th  1859.  Everything  was  exhibited  to  the  ward.  The 
costs  of  audit  are  in  the  discretion  of  the  court.  But  they  will 
not  impose  them  on  a  trustee  unless  he  has  been  guilty  of  mis- 
conduct :  Lowrie's  Appeal,  1  Grant's  Cases  376. 

If  guardians  are  to  be  dealt  with  as  this  gentleman  has  been 
by  the  auditor  and  the  court  below,  it  will  be  difficult  to  procure 
any  honest  man  to  undertake  such  trusts. 

Gibbons  and  PennypacTcer  for  Oliver  Emery,  the  appellee. — 
The  appellant  complains  that  he  is  charged  with  6  per  cent, 
interest.  He  says  he  received  only  6  and  6J  per  cent,  on  a  por- 
tion of  the  fund,  and  ought  not  to  be  charged  with  more  than  he 
received.  How  do  we  know  he  received  no  more  than  5  or  5J 
per  cent.  ? 

The  auditor  reports  "  that  he  kept  no  separate  account  of  his 
ward's  money ;  he  loaned  money  out  in  small  sums  among  his 
personal  friends  and  neighbours  in  his  own  name  on  promissory 
notes ;  he  produced  no  obligations  to  show  at  what  rate  he  loaned 
the  money,  to  whom  loaned,  nor  in  what  sums,  nor  in  what  form 
the  securities  were  taken.  Beyond  the  statements  made  by  tho 
accountant  to  some  of  the  borrowers  at  the  time  of  making  some 
of  the  loans,  Oliver's  estate  appears  to  have  been  entirely  blended 
with  the  accountant's  own,  and  could  not  be  traced  out  in  the 
investments.  That  he  made  profit  of  his  ward's  moneys  by 
charging  himself  with  but  very  little  more  than  4  per  cent,  inter- 
est on  it  whilst  in  his  hands,  and  by  charging  almost  1 J  per  cent, 
per  annum  commissions  for  care  of  it,  amounting  to  $535,  beside 
his  annual  charge  for  collecting  the  interest  and  taking  him  to 
school,  amounting  to  $30.  So  that  after  the  takes  on  it  have 
been  taken  out,  it  netted  his  ward  only  about  2J  per  cent,  per 
annum." 

The  auditor  further  reported  that  the  prevailing  rate  of  interest 
in  guardian's  neighbourhood  was  6  per  cent. 

In  view  of  these  facts,  the  auditor  and  court  below  did  not  err 
in  charging  the  guardian  with  6  per  cent,  interest. 

The  expenses  paid  on  account  of  maintenance  yearly  were 
trifling.  The  interest  on  balances  in  guardian's  hands,  if  added 
to  the  difference  between  suras  received  and  interest  thereon  at 
6  per  cent.,  and  the  sum  with  which  he  charged  himself,  together 
with  the  sum  of  $535  charged  for  commissions,  and  $80  expenses 
charged  for  collecting  interest  and  taking  his  ward  once  to  school, 
makes  a  greater  profit  for  the  guardian  out  of  the  money  than 
he  made  for  his  ward. 

The  complaint  as  to  compound  interest  is  entirely  incorrect. 
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He  is  only  charged  with  simple  interest  on  balances.  But  in  no 
aspect  is  the  interest  compounded  at  intervals  with  the  principal 
sum,  and  made  to  carry  interest. 

A  guardian  of  an  estate  is  a  trustee  for  investment  alone.  The 
trust  in  this  case  is  on  the  same  footing  precisely  as  a  trust  under 
a  will  with  directions  to  invest  to  secure  a  full  income. 

The  law  as  settled  in  this  state  is,  1.  That  a  guardian  for  in- 
vestment is  bound  by  the  general  rule  of  duty  to  keep  no  part 
of  the  funds  unemployed.  2.  That  all  balances  in  hand  which 
are  not  needed  to  meet  liabilities,  when  they  amount  to  as  much 
as  $100,  ought  to  be  put  to  interest.  A  guardian  failing  so  to 
do  is  guilty  of  negligence.  3.  A  guardian  is  bound  to  employ 
the  money  so  as  to  make  it  as  profitable  for  his  ward  as  possible. 

When  the  guardian  keeps  no  separate  account,  but  mingles  the 
money  with  his  own,  he  is  accountable  for  all  profits  which  might 
have  been  made :  Landis  v.  Scott,  8  Casey  498. 

Charging  interest  on  balances  is  not  compounding  interest,  or 
charging  interest  upon  interest,  as  the  appellant  asserts.  The 
principal  sums  are  not  increased  by  adding  interest  thereon. 
The  Import  of  the  auditor  keeps  the  funds  employed  at  simple 
interest,  and  does  no  more.  Each  balance  is  kept  separate. 
The  interest  upon  balances  is  not  vested  and  compounded.  In 
respect  to  making  rests  to  ascertain  balances,  and  charging 
simple  interest  on  each  separate  balance  up  to  date  of  audit,  the 
following  authorities  settle  it  to  be  the  law  of  Pennsylvania: 
Fox  V.  Wilcox,  1  Binn.  198  ;  Say  v.  Barnes,  4  S.  &  R.  112 ;  Baker 
r.  Richards,  8  Id.  16 ;  English  v.  Harvey,  2  Rawle  309 ;  tiar- 
land's  Accounts,  5  Id.  325 ;  Dietrich  v.  Heft,  5  Barr  87 ;  Heis- 
ter's  Appeal,  7  Id.  455 ;  McCall's  Estate,  1  Ashmead  357 ;  Mer- 
rick's Estate,  1  Id.  305;  Light's  Appeal,  12  Harris  180. 

The  guardian  having  occasioned  the  audit  by  his  infidelity  to 
his  trust,  and  litigated  for  his  own  interest,  it  is  just  he  should 
pay  the  costs  of  the  audit :  Martin's  Appeal,  11  Harris  440 ; 
Holman's  Appeal,  12  Id.  179;  Witman's  Appeal,  4  Casey  378. 

The  opinion  of  the  court  was  delivered,  February  4th  1862,  by 
Thompson,  J. — In  Dietrich  v.  Heft,  6  Barr  87,  it  was  said, 
that  *'  whatever  the  rule  may  be  in  cases  of  corruption,  or  wilful 
or  gross  wrong  on  the  part  of  the  guardian  or  other  trustee,  we 
may  safely  consider,  that  for  mere  omission  or  negligence  in  Penn- 
sylvania, the  rule  is  to  charge  simple  interest  and  no  more." 

This  was  said  by  Coulter,  J.,  after  a  review  of  precedent  cases 
in  this  court.  The  same  thing  was  ruled  in  Light's  Appeal,  12 
Harris  180,  and  simple  interest  was  charged  for  negligence  in 
not  investing :  Black,  C.  J.,  saying,  that  '*  the  legatees  ought  to 
be  satisfied,  if  they  receive  as  much  as  they  would  have  got,  if  he 
(the  executor)  had  done  his  duty."  This  rule  was  also  announced 
in  Biles's  Appeal,  12  Harris  335^  and  recognised  in  Robinett's 
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Appeal,  12  Casey  174,  a  case  much  discussed  on  the  point  of 
accountability  of  trustees. 

All  these  cases,  with  the  exception  of  Biles's  Appeal,  in  which 
the  question  did  not  arise,  expressly  repudiate  the  principle 
of  rests,  semi-annual,  annual,  biennial,  or  triennial,  in  cases  of 
mere  omission  and  negligence  in  guardians,  administrators,  and 
executors  to  put  trust-moneys  out  to  interest.  Profits  made  in 
the  use  of  the  trust  funds  by  such  trustee  are  chargeable.  This 
is  undoubtedly  the  rule  of  the  later  cases  on  the  subject  of  omis- 
sion and  negligence,  and  especially  since  the  Act  of  29th  of 
March  1852,  which  declares  that  executors,  administrators,  and 
guardians,  shall  not  be  charged  a  greater  rate  of  interest  than 
the  legal  rate  for  the  time  being. 

In  this  case  the  auditor  found  the  accountant  to  have  been 
guilty  of  negligence  in  not  making  investments,  and  also  in  not 
investing  at  the  legal  rate.  For  this  he  has,  by  adopting  rests, 
charged  him  with  more  than  the  legal  rate.  That  is  to  say,  he 
has  stated  biennial  interest  accounts,  deducting  therefrom  inter- 
mediate expenses  and  commissions,  and  charging  interest  on  the 
balance.  This  was  done  to  bring  it  within  the  explanation  of 
Say  V.  Barnes,  4  S.  &  R.  112,  given  by  Coulter,  J.,  in  Dietrich 
V.  Ileft.  But  this  does  not  get  rid  of  the  objection  to  rests,  and 
a  consequent  greater  rate  than  simple  interest  in  a  case  like  the 
present.  This  must  be  corrected.  We  therefore  strike  out  $413, 
the  excess  of  interest  surcharged  by  the  auditor.  We  also  abate 
interest  on  $70  for  two  years,  which  had  been  paid  the  ward. 
Nor  do  we  see  any  reason  for  charging  interest  on  the  sum  of 
$16.97,  erroneously  paid  to  other  heirs  in  some  way  not  explained. 
There  seems  to  have  been  some  mistake  in  this  matter,  but  by 
whom  we  cannot  tell,  but  it  is  apparent  that  the  money  was  not 
in  the  accountant's  hands  all  the  time,  and  for  which  portion  of 
time  it  does  not  appear.  If  by  an  honest  mistake  of  anybody,  it 
was  kept  out  of  the  guardian's  knowledge  and  possession,  he 
ought  not  to  pay  interest,  and  this  is  the  appearance  of  the  mat- 
ter here.  We  also  charge  the  guardian  with  but  half  the  expense 
of  the  audit  under  the  circumstances  of  this  case ;  the  other  half 
must  be  borne  by  the  estate.  The  corrections  amount  to  the  sum 
of  $469.37 ;  so  that,  leaving  the  compensation  as  found  by  the 
auditor,  the  balance  against  the  accountant  will  be  $879.23. 

And  now,  to  wit,  February  8d  1862,  the  decree  of  the 
Orphans'  Court  of  Chester  county  in  this  case  is 
reversed  at  the  costs  of  the  appellee,  and  it  is  now 
ordered  and  decreed,  that  the  accountant,  Joseph 
Pennypacker,  pay  to  Oliver  Emery,  or  his  authorized 
agent  or  attorney,  in  full  of  his  trust  account,  the 
sum  of  $879.23,  with  interest  from  the  date  of  the 
confirmation  of  the  auditor's  report  in  the  court  below, 

Fer  Curiam. 
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Hottenstein  versus  Clement. 

Equity  Jurisdiction  of  Supreme  Court,  Original  and  Appellate,  extent  of, 

1.  The  Supreme  Court  has  original  jurisdiction  in  equity  over  private  cor- 
porations throughout  the  state,  and  may  exercise  it,  wherever  sitting ;  except 
in  Philadelphia,  where  it  is  to  be  exercised  primarily  by  the  court  at  Nisi 
Prius,  and  not  in  banc. 

2.  But  in  respect  to  equity  proceedings  against  all  other  parties  than  private 
corporations,  to  restrain  acts  contrary  to  law,  the  court  has  no  original  juris- 
diction outside  of  the  city  of  Philadelphia,  but  only  an  appellate  jurisdiction. 

3.  Hence,  where  a  party  complainant,  residing  in  Snyder  county,  in  a  case 
originating  there,  filed  a  bill  in  equity  in  the  Supreme  Court  at  Philadel- 
phia, it  was  Held,  that  the  court  had  not  original  jurisdiction  of  the  case,  but 
that  the  plaintiff  should  seek  his  remedy  in  the  Court  of  Common  Pleas  of 
the  proper  county. 

In  the  Supreme  Court  of  Pennsylvania.     In  Equity. 

In  1862,  Dr.  Isaac  Hottenstein,  residing  in  Snyder  county, 
Pennsylvania,  filed  a  bill  in  equity  in  this  court  addressed  to 
the  Hon.  John  M.  Read,  one  of  the  judges,  setting  forth  that  he 
"  is  one  of  the  sons  and  devisees  of  David  Hottenstein,  late  of  Berks 
county,  deceased,  who  was  the  owner  and  proprietor  of  the  ferry 
opposite  Sunbury,  and  of  the  landing  on  the  western  side  of  the 
river,  which  he  had  devised  to  complainant — that  the  borough  of 
Sunbury  had  '  exercised,  used,  and  enjoyed*  the  right  of  ferrying 
'  persons,  wagons,  teams,  &c.,'  as  owner  thereof  on  the  east  side 
of  the  river,  and  that  Ira  T.  Clements  is  now  and  for  two  or  three 
years  has  been  the  lessee  of  the  said  borough's  interest  in  said 
ferry.  That,  inasmuch  as  complainant's  said  landing  was  de- 
stroyed by  the  construction  of  the  Pennsylvania  Canal,  and  the 
lock,  lock- house,  and  abutment  of  the  Shamokin  dam,  the  canal 
commissioners  erected  and  constructed  for  the  use  of  said  ferry 
a  bridge  and  landing,  which  were  fully  confirmed  to  complainant 
by  an  Act  of  Assembly  approved  April  11th  1855,  in  considera- 
tion of  the  damages  done  by  the  Commonwealth.  That  the  said 
ferry  was  leased  by  complainant  to  John  Speese,  who,  until  a 
short  time  before  the  filing  of  the  bill,  had  been  engaged  in  the 
business  of  ferrying  at  that  place.  That,  on  the  17th  of  April 
1861,  a  supplement  to  the  act  incorporating  the  Shamokin  Steam 
Ferry  Company  had  been  passed,  which,  it  sustained,  would  take 
away  and  destroy  complainant's  right  as  owner  of  said  ferry. 
That,  on  the  23d  of  May  1861,  Ira  T.  Clements,  lessee  of  the 
Sunbury  ferry,  and  principal  proprietor  of  the  Shamokin  Steam 
Ferry  Company,  lodged  an  information  against  Isaac  Frymeyer, 
one  of  the  employees  of  John  Speese,  complainant's  lessee,  for 
ferrying  persona  across  said  river  for  hiro^  and  that  said  Frymeyer 
had  been  fined  $50  by  the  justice  before  whom  the  information 
was  made.     That  the  proceedings  before  said  justice  had  been 
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removed  by  cettiorari  into  the  Common  Pleas,  where  they  were 
now  pending. 

The  petitioner,  averring  that  the  said  Act  of  April  17th  1861 
was  unconstitutional  and  void,  prayed  for  an  injunction  to  restrain 
Ira  T.  Clements  and  his  employees  and  others  from  interfering 
with  his  rights  as  owner  of  the  said  ferry,  &c.,  &c.,  to  which  was 
added  the  usual  affidavit  and  certificate. 

To  this  an  answer  was  filed  by  the  respondent,  denying  the 
exclusive  right  claimed  by  complainant,  and  the  case  was  argued 
on  the  bill  and  answer  by 

John  W.  Maynard  and  A,  C.  SimpBon,  for  complainant,  and 
W.  M.  Rochafeller  and  S,  J,  Packer^  for  the  respondent. 

The  opinion  of  the  court  was  delivered,  February  5th  1862,  by 

Woodward,  J. — The  13th  section  of  the  Act  of  16th  June 
1836,  conferring  and  defining  the  equity  jurisdiction  of  this 
court,  enumerate,  among  other  specifications,  the  "  supervision 
and  control  of  all  corporations  other  than  those  of  a  municipal 
character,  and  unincorporated  societies  or  associations,  and  part- 
nerships." 

In  the  case  of  Cassel  r.  Jones,  6  W.  &  S.  552,  and  again  in 
Hays  V.  The  Pennsylvania  Railroad  Company,  5  Harris  9,  it  was 
held  that  the  original  jurisdiction  which  this  court  was  authorized 
to  exercise  over  corporations  by  virtue  of  the  above-named  sec- 
tion, was  confined  to  the  city  and  county  of  Philadelphia,  and 
could  not  be  exercised  in  the  other  counties  of  the  state.  In 
the  first  of  those  cases,  an  injunction  had  been  granted  by 
the  court  in  banc,  whilst  sitting  in  Philadelphia,  against  a  corpo- 
ration in  Montgomery  county,  and  which  the  court  dissolved  on 
motion,  for  want  of  jurisdiction.  The  other  case  occurred  at 
Harrisburg,  against  a  corporation  having  its  head-quarters  here 
in  Philadelphia ;  but  the  bill  in  equity  for  injunction  was  dis- 
missed on  the  same  ground — the  want  of  jurisdiction.  Both 
cases  occurred  before  1852. 

To  remedy  these  cases,  and  to  give  the  court  jurisdiction 
throughout  the  state,  over  corporations,  the  legislature  passed 
the  Act  of  8th  April  1852,  Purdon  308.  The  language  of  the 
act  is  somewhat  general,  but  that  it  was  intended  to  relate  to 
corporations  only,  is  shown  by  the  proviso  which  excepts  from 
its  operation  partnerships  and  unincorporated  associations  or 
societies.  These  were  associated  with  private  corporations  in 
the  original  grant  of  equity  jurisdiction,  by  the  Act  of  1836, 
and  being  expressly  excepted  out  of  the  enlarged  grant  of  1852, 
it  follows  by  the  most  necessary  implication,  that  the  legislature 
meant  the  enlarged  grant  to  extend  only  to  "  corporations  other 
than  municipal,'*  which  is  the  legislative  mode  of  defining  private 
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corporations.  And  it  may  be  argued  with  conclttsive  eflFect,  that 
if  the  legislature  did  not  mean  to  extend  our  powers  to  partner- 
ships and  unincorporated  associations  throughout  the  state,  much 
less  did  they  mean  to  give  us  an  original  jurisdiction  over  private 
citizens  throughout  the  state.  There  was  necessity  to  give  us 
jurisdiction  over  private  corporations,  for  they  frequently  extend 
their  operations  through  several  counties,  and  the  writs  of  the 
local  courts  are  circumscribed  by  the  counties  in  which  they  are 
issued.  A  railroad,  stretching,  like  the  Central  or  the  Philadel- 
phia and  Erie,  through  a  great  number  of  counties,  could  not 
conveniently  be  subjected  to  judicial  control,  except  in  a  court 
whose  jurisdiction  is  coextensive  with  the  state,  and  whose  writs 
run  into  any  county.  But  individuals,  and  partnerships,  and 
unincorporated  societies,  are  less  ubiquitous,  and  those  therefore 
were  left  to  the  jurisdiction  of  the  courts  of  the  proper  county. 
The  jurisdiction  of  the  county  courts  in  equity  cases  over  such 
parties,  is  unquestionable,  since  the  Act  of  14th  February  1857, 
Purdon  1226 ;  and  was  declared  by  this  court  in  Sheetz's  Appeal, 
11  Casey  94. 

We  have  several  times  decided  that  our  original  jurisdiction  in  - 
equity  cases  beyond  Philadelphia,  was  limited  to  private  corpora- 
tions, and  did  not  extend  to  individuals.  Thus  in  the  case  of 
the  County  of  Crawford  v.  The  Pittsburgh  and  Erie  Railroad 
Company,  8  Casey  142,  our  original  jurisdiction  over  private 
corporations  was  recognised,  but  we  held  that  a  remedy  against 
an  individual  could  not  be  tacked  on  to  a  proceeding  against  the 
corporation.  This  case  was  decided  in  1858,  and  with  the  Act 
of  1852  in  full  view,  though  it  is  not  discussed  in  the  opinion  of 
the  chief  justice.  So,  again,  in  The  Sunbury  and  Erie  Railroad 
Company  v.  Cooper,  9  Casey  280,  the  chief  justice  said,  in 
1859,  we  know  of  no  law  giving  the  Supreme  Court  in  banc 
original  jurisdiction  over  such  a  cause  of  action  as  this,  and  we 
must  not  assume  it.  That  was  a  corporation  case  ;  but  because 
it  originated  in  Philadelphia,  it  was  held  it  must  be  ruled  at  Nisi 
Prius,  agreeably  to  the  Act  of  26th  July  1842,  relating  to  the 
Nisi  Prius.  See  the  case  of  Philadelphia  and  Reading  Railroad 
Company  v.  Green  and  Coates  Street  Passenger  Railway  Com- 
pany, 9  Casey  82. 

In  the  case  of  The  Commonwealth  v.  Baroux,  12  Casey  262, 
we  refused  to  entertain  a  mandamus  case,  not  from  any  doubt  of 
our  jurisdiction,  but  because  the  party  had  ample  remedy  in  the 
Court  of  Common  Pleas.  On  the  same  ground  we  should  feel  at 
liberty  to  decline  the  case  now  before  us,  even  if  it  could  be 
shown  that  it  is  within  the  Act  of  1852.  The  party  complainant 
has  remedy  in  the  Common  Pleas  of  Northumberland  county,  and 
he  should  seek  it  there.  Our  jurisdiction  as  an  appellate  court 
will  extend  to  the  case  after  final  decree  in  that  court,  but  be- 
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cause  that  court  has  jurisdiction,  there  is  no  necessity  for  resort 
to  us  in  the  first  instance.  It  cannot  be  shown,  however,  that 
the  case  is  within  the  Act  of  1862,  or  any  other  Act  of  Assembly 
extending  our  equity  powers,  and  that  is  a  decisive  reason  against 
our  entertaining  original  jurisdiction. 

The  result  of  the  legislation  and  judicial  decisions  on  this  sub- 
ject is,  that  we  have  original  jurisdiction  in  equity  over  private 
corporations  throughout  the  state,  and  may  exercise  it  wherever 
we  are  sitting,  with  this  qualification,  however,  that  in  Philadel- 
phia it  is  to  be  exercised  primarily  by  the  court  at  Nisi  Prius, 
and  not  by  the  court  in  banc.  But  in  respect  to  equity  proceed- 
ings against  all  other  parties  than  private  corporations,  to  restrain 
acts  contrary  to  law,  we  have  no  original  jurisdiction  outside  of 
Philadelphia,  but  only  an  appellate  jurisdiction. 

These  distinctions  are  most  important  to  be  observed,  for  this 
court  is  a  court  of  errors  and  appeals,  and  the  increase  of  its 
duties  as  an  appellate  tribunal  is  such  as  to  forbid  all  unnecessary 
additions  of  original  jurisdiction. 

The  case  is  dismissed  for  want  of  jurisdiction. 


Lefever  versus  Underwood. 

Partnership. — Bank  Deposits  by  Partner  must  he  in  Firm  Name  and 
under  control  of  Firm, 

1.  A  partner  must  keep  partnership  funds  unmixed  with  his  own,  and 
equally  within  the  grasp  of  the  other  partners ;  and  in  making  deposits  in 
bank,  he  must  make  them  in  the  name  of  the  partnership,  to  exempt  him  from 
responsibility  therefor,  in  case  of  loss. 

2.  A  deposit  of  partnership  moneys  in  bank  by  a  partner  in  his  own  name, 
is  such  an  application  of  them  to  his  own  use,  that  it  loss  occur  therefrom,  by 
failure  of  the  bank  or  otherwise,  he  alone  must  bear  it. 

3.  Where  one  partner  mixed  partnership  funds  with  his  own,  made  deposits 
of  them  in  bank  m  his  own  name,  appropriated  them  to  his  own  use,  assuming 
the  absolute  and  entire  control,  and  the  bank  becoming  insolvent,  received  ita 
notes,  and  had  them  registered  in  his  own  name,  without  the  consent  or 
knowledge  of  his  copartner,  hy  reason  whereof  the  partnership  funds  were 
lost,  such  partner  is  responsible  to  the  copartner  for  his  share  of  the  fund,  and 
must  bear  the  loss  alone. 

Appeal  from  the  Common  Pleas  of  Chester  county. 
This  was  a  proceeding  in  equity  on  a  bill  filed  February  3d 
1858,  by  George  W.  Lefever  against  Jeremiah  Underwood  and 
David  Wright,  to  compel  a  settlement  of  partnership  accounts. 

The  bill  charged,  that  on  or  about  the  1st  day  of  August,  A.  D. 
1856,  the  complainant  and  defendants  entered  into  partnership 
as  dealers  in  stock,  cattle,  and  sheep,  the  complainant  and 
Underwood  each  bringing   into   the   firm  $4500,  and  Wright 
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bringing  in  no  capital,  but  agreeing  to  give  his  services  in  taking 
care  of  the  said  cattle  and  sheep  and  selling  them ;  that  each 
partner  was  to  have  one-third  of  the  profits ;  that  the  partner- 
ship  continued  till  about  January  Ist  1857,  when  it  was  dissolved ; 
that  during  the  partnership,  cattle  and  sheep  were  bought  and 
sold,  to  an  amount  more  than  $40,000 ;  that  no  settlement  has 
been  made  between  the  partners;  that  complainant  has  paid 
large  sums  of  money  in  respect  of  partnership  debts,  and  that  a 
considerable  balance  is  due  him  from  each  defendant. 

Underwood,  by  his  answer,  denied  the  existence  of  a  partner- 
ship between  himself,  Lefever,  and  Wright,  at  any  time  or  in  any 
business;  and  alleged,  that  about  August  11th  1856,  he  paid 
to  Lefever  upon  his  request  and  ofi<er  $4500,  to  be  laid  out  in 
cattle  by  Lefever  and  to  be  repaid  to  Underwood  on  the  1st  of 
October,  then  next,  he.  Underwood  to  have  one-half  of  the  profits 
on  the  cattle ;  that  he  assisted  in  selling  and  taking  care  of  cat- 
tle alleged  by  Lefever  to  have  been  purchased  with  his  money ; 
that  in  a  short  time  all  the  cattle  he  had  interest  in  were  sold, 
and,  that  since,  he  has  had  no  interest  in  any  cattle,  &c.,  with 
Lefever ;  that  he  made  further  advances  to  the  amount  of  $685 
to  Lefever,  to  assist  him  in  paying  for  other  cattle,  &c.,  with 
other  allegations  not  important — denying  knowledge  of  any 
investment  by  Lefever,  of  debts  paid  by  him,  or  that  there  is  a 
balance  due  from  Underwood  to  Lefever ;  but  claiming  that  there 
is  a  balance  of  not  less  than  $5000  due  from  Lefever  to  Under- 
wood. 

Wright's  answer  is  omitted,  as  no  question  was  presented  as  to 
the  partnership  between  him  and  complainant. 

The  case  was  referred  to  P.  Frazer  Smith,  Esq.,  as  master, 
whose  report  disclosed  the  facts  which  are  contained  in  the  opin- 
ion of  this  court. 

The  main  point  in  the  cause  was,  whether  Lefever,  one  of  the 
partners  by  whom  and  in  whose  name  the  purchases  and  sales, 
the  giving  and  receiving  of  notes,  and  the  transactions  in  the 
bank,  and  the  receipt  and  investment  of  the  capital,  &c.,  of  the 
firm  were  done ;  who,  before  and  during  the  existence  of  the  part- 
nership, had  kept  a  deposit  account  in  bank,  in  his  own  name 
and  exclusively  under  his  control ;  and  who,  during  the  continu- 
ance of  the  partnership,  had  deposited  the  money  and  notes  of 
the  firm  in  bank  in  his  own  individual  name,  mingling  it  with  his 
private  funds,  and  funds  belonging  to  other  business  transactions ; 
could,  on  the  failure  of  the  bank,  tlirow  the  loss  or  any  portion 
of  it  on  his  copartners. 

The  master,  on  a  careful  examination,  and  citation  of  facts  and 
authorities,  decided  this  question  in  the  negative,  and  stated  an 
account  between  the  parties  in  accordance  with  his  decision. 

Exceptions  were  filed  to  the  decision  and  report  of  the  master, 
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but  the  court  below,  on  hearing,  dismissed  them  and  confirmed  the 
report. 

The  case  was  thereupon  removed  into  this  court  by  Lefever, 
who  assigned  for  error  the  decree  of  the  Common  Fleas  confirm- 
ing the  report  of  the  master. 

William  Darlington  and  William  B,  Waddell,  for  appellant. — 
That  a  partnership,  in  the  business  of  dealing  in  cattle,  between 
Lefever  and  Underwood  existed,  admits  of  no  dispute.  The 
terms,  amount  of  capital  put  in  by  each,  and  duration  of  the 
partnership,  were  left  to  rest  in  parol. 

It  does  not  appear  that  there  was  any  dgreement  as  to  what 
should  be  the  firm  name,  but  the  whole  business  of  buying  and 
selling  cattle,  as  well  as  the  transactions  in  bank,  was  done  in 
the  name  of  George  W.  Lefever.  All  the  purchases  were  made 
in  his  name,  and  when  sales  were  effected,  if  notes  were  given  by 
the  purchasers,  they  were  made  payable  in  his  name,  or  if  in  the 
name  of  Underwood,  they  were  endorsed  by  him  and  handed  over 
to  Lefever.  When  he  purchased  cattle  for  the  firm,  he  gave  a 
note  for  the  money  in  his  own  name,  and  when  it  became  due  he 
met  it  at  bank  by  money  and  notes  received  from  the  sales  and 
discounted  for  the  purpose. 

When  they  commenced  business  together.  Underwood  handed 
over  his  capital,  ^500,  to  Lefever,  "  to  invest  in  cattle,  which 
Underwood  will  have  an  equal  share  in,"  When  the  note  to 
Glendy  was  to  be  met.  Underwood  furnished  part  of  the  funds 
"  to  help  pay  Glendy's  note,**  and  his  blank  note  upon  which  to 
raise  other  funds  for  the  same  purpose.  They  were  in  business 
together  from  August  Ist  1856  till  January  1st  1857.  During 
all  that  time  Underwood  knew  he  had  purchased  no  cattle  for  the 
firm,  nor  given  any  notes,  and  that  Lefever  handled  all  the  notes 
and  cash.  He  was  aware  that  the  business  was  done  at  the  Lan- 
caster Bank,  for  he  went  there  to  inquire  about  the  account  of 
Lefever,  and  said  he  had  an  interest  in  it.  Under  these  circum- 
stances, in  the  absence  of  any  agreement  as  to  the  name  of  the 
firm  in  which  the  business  should  be  done,  the  name  in  which  it 
tvas  done  shall  be  taken  to  be  the  firm  name.  The  presumption 
that  the  partners  knew  the  name  in  which  the  business  was  done 
is  irresistible.  If  Underwood  had  any  objection  to  that  name, 
it  was  open  to  him  to  object,  and  he  might  at  any  time  have  con- 
trolled it.  Not  making  any  objection,  he  is  now  concluded  from 
asserting  the  contrary.  Nor  will  his  calling  at  the  bank,  and 
speaking  first  about  the  account  of  George  W.  Lefever  &  Co., 
affect  this  conclusion,  for  that  was  after  the  loss  was  apprehended 
or  known,  and  his  interest  was  to  put  a  different  face  on  it.  In 
all  their  collections,  the  money  and  notes  were  handed  over  to 
Lefever.     Underwood  knew  that  they  were  to  be  applied  to  pay 
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debts  they  owed  for  cattle,  and  as  many  of  the  transactions  were 
necessarily  through  the  Lancaster  Bank,  and  as  there  is  no  proof 
that  Underwood's  name  was  ever  required  to  any  check  or  other 
paper,  it  is  impossible  that  he  could  be  ignorant  that  the  business 
was  all  done  in  the  name  of  Lefever.  The  presumption  of  know- 
ledge on  his  part  is,  therefore,  conclusive,  and  the  presumption 
of  law  is,  that  George  W.  Lefever  was  the  firm  name  of  the 
partners.  It  is  also  clear  that  the  funds  placed  in  the  Lancaster 
bank  to  meet  the  firm  note  to  Glendy,  were  partnership  funds. 
The  master  reports  that  the  money  and  notes  received  from  the 
sales  of  cattle  were  deposited  in  that  bank,  and  as  the  cattle  be- 
longed to  the  firm,  so  did  these  funds.  It  is  clear  also  that  there 
was  a  loss  of  $7905  on  Lancaster  Bank  notes,  owing  to  the 
failure  of  the  bank.  Must  this  loss  be  borne  by  Lefever  alone, 
or  must  the  partners  share  it  ?  The  master  treats  it  as  a  case 
of  trust,  and  applies  the  same  rules  and  tests  to  the  conduct  of 

Partners  that  are  applicable  to  trustees.  This  is  entirely  too 
road  a  statement  of  the  principle.  It  is  true  that  trustees, 
partners,  and  agents  are  alike  bound  to  fidelity,  and  neither  will 
be  allowed  to  create  an  interest  in  himself  in  opposition  to  the 
interest  of  the  beneficiary,  partner,  or  principal,  and  in  reference 
to  these  cases  the  same  rules  and  tests  are  applied  to  all.  This 
is  the  whole  extent  of  the  authorities  relied  on  by  the  master. 
To  say  that  a  partner  is  a  trustee,  or  is  in  general  to  be  treated 
as  such,  is  novel.  He  is  the  agent  merely  of  his  fellow,  and 
bound  to  fidelity  as  any  other  agent.  No  such  rule  as,  from 
motives  of  public  policy,  courts  have  adopted  in .  dealing  with 
trustees,  in  the  management  of  trust  funds,  has  ever  been  applied 
to  partners.  The  power  of  a  partner  is  limited  only  by  the 
nature  of  his  business.  He  may  deal,  buy,  sell,  sue,  compound 
debts,  and  do  many  other  things  not  within  the  scope  of  the 
power  of  a  trustee.  He  is  answerable  to  his  fellow  for  miscon- 
duct, and  gross  negligence  in  the  management  of  the  firm  busi- 
ness, but  he  is  not  answerable  for  a  disastrous  exercise  of  his 
discretion.  It  is  then  here  a  question  of  good  faith.  Did  Lefever 
do  what  he  deemed  right  in  the  management  of  the  firm  business 
at  the  Lancaster  Bank  ?  There  is  no  allegation  that  he  did  not, 
but,  on  the  contrary,  all  the  proof  shows  he  did  the  best  he  could. 
He  had  every  motive  of  interest  to  save  all  he  could  for  his 
partner  and  himself,  and  he  had  the  advice  of  counsel  in  his  final 
efforts  to  obtain  the  money  from  the  bank.  It  would  be  inequi- 
table to  cast  the  whole  loss  upon  him,  upon  what  is  at  best  but  a 
technicality.     It  should  be  shared  by  both. 

Joseph  J.  Lewis,  for  appellee. — The  appellant's  position  that 
a  partner  may,  without  the  knowledge  of  his  copartner,  deposit 
moneys  in  bank  in  his  own  name,  mingle  them  with  his  own 
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funds,  and  funds  belonging  to  other  business  transactions,  use 
them  as  his  own,  keep  them  out  of  the  reach  of  his  copartner, 
and  in  case  of  the  bank  becoming  insolvent,  slip  the  loss  off  his 
own  shoulders,  and  throw  it  upon  the  partnership,  is  not  main- 
tainable on  any  principle  of  law,  equity,  or  ordinary  fair  dealing. 

The  master  says,  that  "  the  same  rules  and  tests  are  applied 
to  the  conduct  of  partners  as  are  applicable  to  trustees,"  and 
the  position  is  sustained  by  a  full  reference  to  the  best  authori- 
ties: Story  on  Part.,  §  169;  Collyer  on  Part.  182;  1  Story's  Eq., 
§§  322-23,  465;  Sheriff  r.  Wilks,  1  East  48;  2  Story's  Eq.  1269, 
1270;  Wren  v.  Kirton,  11  Ves.  377;  Myers  v.  Entriken,  6  W. 
&  S.  46 ;  Kelley  v.  Greenleaf,  3  Story  C.  C.  93-105 ;  Stoughton 
V.  Lynch,  1  John  Ch.  470;  Morris  v.  Wallace,  3  Barr  323; 
Jackson  r.  U.  S.  Bank,  10  Id.  68 ;  Commonwealth  v.  McAllister, 
4  Casey  480,  6  Id.  536 ;  Thompson's  Appeal,  10  Harris  16. 

The  question  then  comes  to  this — is  a  deposit  of  money  with  a 
banker,  in  the  depositor's  own  name,  an  application  of  it  to 
his  use?  On  this  point  there  is  no  room  for  hesitation,  or 
loubt:  Rocke  v.  Hart,  11  Ves.  61;  Sutten  r.  Sharp,  1  Rus. 
151 :  Wren  v,  Kirton,  11  Ves.  381 ;  Massey  v.  Banner,  4  Madd. 
418;  Milland  v.  Gray,  2  Collyer  300;  Jackson  v.  Bank  of  United ' 
States,  10  Barr  69 ;  Commonwealth  v.  McAllister,  4  Casey  484, 
6  Casey  587;  Jenny's  Eq.  140;  Ex  parte  Hilliard,  1  Ves.  Jr.  60; 
Ex  parte  Forenshend,  15  Ves.  470. 

It  is  plain  as  a  legal  principle,  that  the  deposit  of  money  by 
Lefever  in  his  own  name,  in  the  Lancaster  Bank,  made  it  his. 
It  was  subject  to  attachment  by  his  creditors :  Jackson  v.  Bank 
of  United  States.  If  he  had  assigned  his  property  generally  for 
the  benefit  of  his  creditors,  it  would  have  passed  to  his  assignees : 
Thompson's  Appeal.  If  he  had  died,  it  would  have  gone  to  his 
executors. 

How  could  he,  indeed,  after  asserting  by  the  manner  of  the 
deposit,  that  the  funds  belonged  to  him,  allege  in  his  own  favour 
and  for  his  own  advantage,  that  they  belonged  to  the  partner- 
ship ?  Is  he  to  be  permitted  to  claim  them  as  his  own,  in  fair 
weather,  and  throw  them  overboard,  as  his  partners,  in  foul? 
He  is  estopped  by  his  own  act,  from  making  them  partnership 
estate :  McAllister  r.  Commonwealth,  6  Casey  538. 

But  it  is  argued  as  an  inference  of  fact,  that  "  George  W. 
Lefever"  was  the  firm  name  of  the  partners.  The  inference  is, 
in  direct  opposition  to  the  fact,  found  and  reported  by  the  master. 

The  two  facts,  indeed,  which  the  appellant  wishes  to  establish 
by  presumption ;  1st,  that  George  W.  Lefever  was  the  firm  name 
of  the  partners,  and  that  Underwood  knew  that  all  the  business 
was  done  in  Lefever's  name,  are  expressly  and  pointedly  nega- 
tived by  the  master ;  and,  as  it  was  the  duty  of  the  master  to 
draw  all  conclusions  of  fact  relevant  to  to  the  subject  before  him 
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(3  Daniers  Ch.  Pr.  937),  the  appellant's  hypothesis,  upon  which 
he  has  built  his  argument,  fails  him  wholly. 

It  is  clear — 1.  That  a  partner,  in  the  management  of  partner- 
ship funds,  is  subject  to  like  duties  and  responsibilities  as  a 
trustee,  and  is  governed  substantially  by  the  same  rules. 

2.  That  a  partner,  like  a  trustee,  is  not  permitted  to  put  the 
funds  of  the  partnership  in  a  position  in  which  he  may  have 
advantage  to  himself,  if  advantage  accrues,  and  make  others 
share  the  loss  with  him,  if  loss  should  happen. 

3.  That  a  partner  must  keep  the  funds  of  the  partnership 
unmixed  with  his  own,  and  equally  within  the  grasp  of  all  the 
partners,  and,  that  in  making  deposits,  if  he  wishes  to  be  exempt 
from  responsibility  for  loss,  he  must  make  them  in  the  name  of 
the  partnership. 

4.  That  a  deposit  of  partnership  moneys  In  bank  by  a  partner, 
in  his  own  name,  is  an  application  of  them  to  his  own  use,  and  he 
is  not  permitted  in  such  case  to  aver,  if  loss  occurs,  that  the  loss 
is  other  than  his  own. 

5.  That  Lefever,  as  partner  of  Underwood,  did  mix  the 
partnership  funds  with  his  own ;  did  make  deposits  of  them  in 
bank  in  his  own  name ;  did  appropriate  them  to  his  own  use ;  did 
designedly  assume  the  absolute  and  entire  control  of  them ;  did 
make  assignments  in  respect  to  them  with  an  insolvent  bank, 
without  consulting  his  associates  in  business,  or  calling  upon 
them  or  either  of  them,  to  take  any  part  in  the  arrangements ; 
and  did  settle  with  one  of  those  associates,  and  state  an  account 
on  his  own  book  with  another,  without  mention  of  the  bank  loss ; 
and  it  follows,  that  the  report  of  the  master  and  the  decree  of 
the  court  below,  were  the  proper  result  of  the  law  and  the  facts. 

The  opinion  of  the  court  was  delivered,  February  10th  1862,  bv 
Read,  J. — A  partnership  was  entered  into  in  August  1866, 
between  George  W.  Lefever,  a  drover,  and  Jeremiah  Underwood, 
a  farmer,  of  Chester  county,  in  the  buying  and  selling  of  cattle, 
which  lasted  betwejen  four  and  five  months.  Each  contributed 
^500,  and  each  was  to  receive  an  equal  share  of  the  profits. 
By  a  statement  entered  in  G.  W.  Lefever's  book,  of  an  account 
with  J.  Underwood,  it  appears  that  their  business  closed  with  a 
profit.  Half  of  the  profits  and  the  cash  actually  put  in  by  Un- 
derwood, about  which  there  was  no  dispute,  with  interest  froifl 
1st  April  1857,  formed  the  basis  of  the  master's  report,  and  of 
the  decree  of  the  court  below.  Lefever  had  claimed  to  charge 
Underwood  with  certain  losses  occasioned  by  the  failure  of  the 
Lancaster  Bank,  which  was  clearly  negatived  by  the  master,  and 
is  the  ground  of  appeal  to  this  court. 

Mr.  Lefever  bought  and  sold  the  cattle,  occasionally  assisted 
in  the  selling  by  Underwood,  but  in  every  instance  the  purchases 
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were  consummated  by  Lefever.  The  payments  for  cattle  sold 
•were  made  both  in  money  and  promissory  notes — the  notes  were 
made  payable  to  Lefever,  except  once  or  twice  to  Underwood, 
lut  all  were  received  by  Lefever,  and  the  payments  for  cattle 
-were  made  by  him.  For  a  long  time  before,  as  well  as  during 
his  connection  with  Underwood,  Lefever  had  a  large  deposit  ac- 
count in  the  Lancaster  Bank,  which  was  exclusively  in  his  own 
name,  and  he  would  never  permit  any  one  with  whom  he  was 
eonnected  in  business  to  have  control  of  his  account  or  of  his 
name  in  bank,  nor  would  he  have  any  partner  in  his  bank  ac- 
count. The  money  and  notes  received  by  him  from  the  sales  of 
their  cattle  were  deposited  by  him  in  the  Lancaster  Bank  in  his 
individual  name,  and  mingled  with  his  private  funds  and  funds 
belonging  to  other  business  transactions.  Until  after  the  failure 
of  the  bank,  Underwood  had  no  knowledge  that  the  account  was 
thus  kept,  and  by  reason  of  its  being  so  kept,  was  in  fact  pre- 
rented  on  his  application  to  the  bank  from  ascertaining  how  it 
stood. 

After  the  conclusion  of  the  business  connection  with  Lefever, 
Underwood  demanded  at  the  Lancaster  Bank  to  see  the  account 
of  G.  W.  Lefever  &  Co.  On  being  informed  that  there  was  no  such 
account,  but  that  there  was  an  account  in  the  name  of  George 
W.  Lefever,  he  asked  for  a  copy  of  it,  which  being  refused,  be- 
cause it  was  the  individual  account  of  Lefever,  he  asserted  his 
right  to  it,  because  he  and  Lefever  were  doing  business  together, 
and  he  had  an  interest  in  it,  and  the  master  finds  that  Under- 
wood knew  nothing  about  it,  but  on  the  contrary  supposed  that 
the  money  was  deposited  to  the  credit  of  the  firm,  and  it  is  equally 
clear  that  the  bank  and  Lefever  both  regarded  it  simply  as  his 
individual  account,  and  not  the  account  of  the  firm  at  all.  There 
was  not  only  no  account,  but  Lefever  never  intended  there  should 
be  any  to  show  what  was  partnership  and  what  were  private  or 
other  funds,  but  that  all  should  be  regarded  as  his  own  exclusive 
property.  All  the  notes  were  signed  by  Lefever  alone  given  for 
cattle,  and  all  the  chtcks  were  drawn  by  him  in  his  individual 
name.  All  the  funds  of  the  concern,  from  the  time  they  passed 
into  the  hands  of  Lefever,  were  designedly  kept  within  his  ex- 
clusive control. 

The  Lancaster  Bank  finally  closed  its  doors  on  the  17th  Novem- 
ber 1856 ;  on  the  24th  November,  Lefever  drew  out  of  the  bank, 
in  its  notes,  $13,500,  upon  his  own  check  payable  to  self,  leaving 
to  his  credit  a  balance  of  $200  or  $300,  which  was  applied  to 
the  payment  of  a  protested  note  at  the  bank  with  which  Under- 
wood had  no  connection.  Part  of  the  notes  thus  drawn  out  were 
afterwards  redeemed  in  par  funds,  leaving  in  his  hands  $7905  of 
Lancaster  Bank  notes,  which  were  registered  by  the  bank  for 
the  purpose  of  drawing  interest — endorsed  by  the  cashier  in  three 
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packages,  and  the  packages  appropriately  endorsed.  These 
packages,  the  master  finds,  "are  in  the  possession  of  Lefever, 
produced  by  hira  as  part  of  his  case,  and  have  been  under  his 
exclusive  control  since  they  were  delivered  to  him."  At  the  time 
of  the  failure  of  the  bank,  the  notes  could  have  been  sold  at  80 
per  cent.,  and  have  gradually  decreased  in  value  till  they  are  now 
scarcely  of  any  value. 

About  the  time  that  these  things  were  thus  going  on,  Lefever, 
individually,  with  his  counsel,  had  several  interviews  with  the 
directors  of  the  bank,  and  made  the  arrangement  with  them  by 
which  part  of  the  notes  was  redeemed.  "Underwood,**  as  the 
finds  master,  "  had  nothing  to  do  with  these  arrangements,  and 
was  not  called  upon  to  take  any  part  in  them  ;  everything  about 
them  was  conducted  by  Lefever  alone,  on  his  own  responsibility, 
without  consulting  Underwood  at  all.'* 

Now  this,  the  only  loss  made  by  Lefever,  was  $7905.  If  the 
notes  had  been  sold  at  80  per  cent.,  the  loss  would  only  have  been 
?1581,  of  which  Underwood's  share  could  only  have  been  $790.50 ; 
and  if  any  part  of  the  loss  was  to  be  paid  by  Underwood,  was 
he  not  entitled  to  be  informed  and  consulted  by  his  partner  ? 

Without  entering  into  the  elaborate  reasoning  of  the  master, 
it  is  clear  that  Lefever  treated  the  account  with  the  bank  as  his 
own  individual  account,  and  that  it  was  so  regarded  by  the  bank ; 
that  all  his  arrangements  with  it  were  in  the  same  spirit,  and  that 
the  most  unwise  and  imprudent  retention  of  the  notes  by  him 
without  even  consulting  or  informing  Underwood,  was  his  own 
individual  act;  and  that  under  the  circumstances,  having  deprived 
the  transaction  of  any  partnership  character,  he  must  sustain  the 
whole  of  this  loss  himself. 

Decree  afiirmed  at  the  costs  of  the  appellant. 


41       5ia 
i22 TL  Martha  May's  Appeal 

Construction   of   Will, — Alternative  Legacy, — Legacies  to  a   Class  of 
Legatees  with  Limitation  over^  discussed, 

1.  If  a  legacy  be  ^iven  to  one  by  name,  and  in  the  event  of  his  death  to 
another,  the  alternative  gift  will  take  effect,  if  the  first  legatee  die  in  the 
testator's  lifetime. 

2.  So  where  a  legacy  is  given  to  a  class,  and  in  the  event  of  the  death  of 
one  who  would  have  been  a  constituent  of  the  class  before  a  defined  period, 
his  share  over  to  another,  that  other  will  take,  though  the  first  legatee  die  in 
the  lifebime  of  the  testator :  the  alternative  gift  will  be  supported,  if  the  first 
legatee  be  one  who  would  have  taken  had  he  lived  to  the  period  of  distribntion. 

3.  A  testator  by  will  bec^ueathed  the  residue  of  his  estate  to  his  grand- 
children, the  children  of  hiii  two  daughters,  **  to  be  paid  to  them,  share  and 
share  alike,  as  they  shall  respectively  arrive  at  the  age  of  twenty-one  years, 
but  in  the  event  ot  the  death  of  any  one  of  the  s^d  grandchildren,  before  he 
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or  she  shall  arrive  at  the  age  of  twenty-one  years/'  then,  "  the  share  of  him 
or  her  so  dyin^'  "  to  the  mother/'  **  if  living."  A  son  of  one  of  the  daughters 
dying  in  the  lifetime  of  the  testator,  under  the  age  of  twenty-one,  unmarried 
and  without  issue,  his  share  was  claimed  by  his  mother ;  Hddt  that  the  mother 
was  entitled  to  take,  with  the  other  grandchildren,  an  equal  share  of  the 
residue  of  the  testator's  estate. 

Appeal  from  the  Orphans'  Court  of  Chester  county. 

This  was  an  appeal  by  Martha  E.  May  from  the  decree  of  the 
Orphans'  Court,  distributing  the  estate  of  Samuel  Shaffer,  de- 
ceased. 

The  following  are  the  material  facts  of  the  case,  as  disclosed 
by  the  able  report  of  the  auditor  (P.  Frazer  Smith,  Esq.),  to 
whom  the  case  was  referred : — 

"  Samuel  Shaffer  died  April  26th  1856,  having  made  his  will, 
dated  September  26th  1855,  and  proved  May  14th  1856,  of  which 
he  appointed  Addison  May,  Joseph  Neide,  and  Henry  Shaffer, 
the  executors.  Letters  testamentary  were  granted  to  Addison 
May  and  Joseph  Neide. 

"  The  testator  left  some  real  estate,  and  a  large  personal  estate. 

"  By  his  will.  Judge  Shaffer  gave  several  legacies  to  his  col- 
lateral relatives,  and  to  benevolent  objects ;  and,  besides  some 
chattels  to  his  daughter  Elizabeth  May,  he  gave  to  each  of 
his  daughters  Rebecca  Neide  and  Elizabeth  May,  the  sum  of 
$40,000. 

"  He  then  disposes  of  the  residue  of  his  estate  as  follows,  viz. : 
*  I  give  and  bequeath  the  remainder,  or  balance  of  my  estate, 
after  paying  all  the  legacies,  and  debts,  and  expenses  of  settling 
my  estate,  to  all  my  grandchildren,  to  wit,  the  children  of  my 
daughter  Rebecca  Neide,  and  the  child  or  children  of  my 
daughter  Elizabeth  May,  to  be  paid  to  them,  share  and  share 
alike,  as  they  shall  respectively  arrive  at  the  age  of  twenty-one 
years ;  but,  in  the  event  of  the  death  of  any  one  of  the  said 
grandchildren  before  he  or  she  shall  arrive  to  the  age  of  twenty- 
one  years,  then,  in  that  case,  I  order  and  direct  my  executors 
to  pay  the  share  of  him  or  her,  so  dying,  to  the  mother  of  the 
child,  if  living;  if  not  living,  to  the  father,  if  living;  if  not 
living,  then  to  be  equally  divided  to  and  amongs^  those  of  the 

frandchildren  living,  share  and  share  alike.  I  desire  and  so 
irect  my  executors  to  invest  the  aforesaid  remainder,  or  balance 
of  my  estate,  devised  as  above  mentioned,  to  my  grandchildren, 
in  safe  mortgage  security,  and  the  interest  annually  accruing 
thereon  to  be  invested  safely,  in  order  that  the  grandchildren 
may  derive  the  greatest  benefit  from  the  aforesaid  legacies,  as 
they  shall  respectively  arrive  to  the  age  of  twenty-one  years,  at 
which  time  I  order  and  direct  my  executors  to  pay  to  the  one  of 
age  his  or  her  share  of  the  principal  and  interest.* 

"  At  the  date  of  the  will,  Judge  Shaffer  had  the  following  grand- 
6Wb.— 33 
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children,  viz. :  Martha  E.  May,  only  child  of  his  daughter  Eliza- 
beth May;  Horace  Neide,  Carroll  Neide>  Samuel  S.  Neide,  Alice 
Neide,  Martha  S.  Neide,  Ann  H.  Neide,  and  Sarah  Neide.  Of 
these,  Samuel  S.  Neide  died  in  the  lifetime  of  the  testator,  under 
the  age  of  twenty-one  years,  unmarried,  and  without  issue.  Two 
other  children  were  born  to  Mrs.  Neide  after  the  death  of  her 
father,  viz. :  Bayard  Neide,  who  was  en  ventre  na  mere  at  the 
testator's  death,  and  Erskine  Neide,  who  was  born  March  28th 
1858.  Horace  Neide,  the  eldest  of  the  grandchildren,  attained 
the  age  of  twenty-one  years  December  21st  1858.  All  the  other 
grandchildren,  by  both  daughters,  are  yet  minors. 

"  Three  questions  arose  under  the  circumstances  in  this  case : — 

"  1.  Is  Bayard  Neide,  who  was  en  ventre  sa  mere  at  the  death 
of  the  testator,  entitled  to  a  share  of  the  residue  ? 

"2.  Does  Erskine  Neide,  who  was  born  after  the  testator's 
death,  but  before  the  eldest  residuary  legatee  attained  the  age  of 
twenty-one  years,  take  a  share  of  the  residue  ? 

"  3.  What  is  the  effect  of  the  death  of  Samuel  S.  Neide  in  the 
life  of  the  testator,  under  the  age  of  twenty-one  years,  on  the 
share  that  was  intended  for  him  ?" 

After  answering  the  first  two  questions  in  the  affirmative,  the 
auditor  proceeded : — 

*'  In  regard  to  the  third  question,  there  appeared  at  the  first 
blush  more  difficulty.  But  an  examination  of  the  principles 
which  are  to  be  found  in  the  authorities — both  decided  cases 
and  elementary  writers — in  the  auditor's  view,  makes  the  proper 
conclusion  perfectly  clear. 

"  We  start  with  the  undisputed  proposition,  that  where  there 
is  a  legacy  to  A.,  or  to  A.  when  he  attains  the  age  of  twenty-one, 
and  he  dies  in  the  lifetime  of  the  testator,  either  before  or  after 
he  has  attained  the  age  of  twenty-one  years,  the  legacy  lapses 
and  sinks  into  the  residue,  or  if  it  be  itself  the  residue  or  part 
of  the  residue,  it  is  estate  which  is  undisposed  of. 

*^  So  is  the  general  rule  as  to  legacies  given  to  persons  as  tenants 
in  common.  It  is  proper,  therefore,  here  to  inquire  what  form 
of  bequest  is  to  be  construed  to  give  the  legatees  interests  as 
tenants  in  common.  The  rule,  on  this  point  is,  that  any  expres- 
sions which  import  a  severance  create  a  tenancy  in  common,  as 
where  the  legacy  given  to  two  or  more  in  equal  shares,  or  share 
and  share  alike,  &c. :  2  Rop.  on  Leg.  ch.  21,  §  2,  old  edition 
p.  264;  Heath  v.  Heath,  2  Atk.  R.  221. 

"  With  respect,  then,  to  legacies  given  to  persons  as  tenants  in 
common,  the  rule  is  this :  where  oistinct  legacies  are  given  to 
individuals,  or  an  aggregate  fund  is  divided  among  them,  nomi- 
natimy  in  equal  shares,  their  interests  are  several,  and  if  any  of 
them  die  before  the  testator,  what  was  intended  for  those  legatees 
will  lapse,  because  the  others  have  no  interest  in  the  benefits 
intended  for  the  deceased  legatees,  each  legatee  being  solely 
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entitled  to  his  own  legacy,  or  proportional  share:  1  Rop.  on 
Leg.  ch.  8,  §  4,  pi.  2,  p.  485,  new  edition ;  2  Wms.  on  Ex'rs.  1093, 
part  3,  book  3,  ch.  2,  §  6 ;  Bagwell  v.  Dry,  1  P.  Wms.  700. 

*'But  if  a  legacy  be  given  to  two  or  more  persons  jointly, 
although  one  of  them  die  before  the  testator,  the  interest  of  the 
legatee  dying  will  not  lapse,  but  will  survive  to  the  others, 
because  all  were  interested  in  the  whole  legacy :  1  Rop.  ut  supraj 
pi.  1,  p.  483. 

"  In  the  foregoing  statements  of  the  rules  relating  to  tenants  in 
common,  and  joint  tenants  respectively,  we  see  the  reason  why, 
in  one  case,  the  legacy  will  lapse  by  the  death  of  the  legatee  in 
the  lifetime  of  the  testator,  and  in  the  other  it  will  not,  viz., 
because  in  the  one  case,  each  tenant  in  common  had  no  title  to 
any  but  his  own  particular  and  definite  part ;  the  joint  tenant, 
on  the  contrary,  had  an  ownership  in  the  whole.  The  counsel 
for  Miss  May,  however,  did  not  urge  that  the  share  of  Samuel 
S.  Neide  lapsed,  and  therefore,  being  part  of  the  residue,  it  was 
to  be  distributed  amongst  the  testator's  next  of  kin,  as  undisposed 
estate.  But  he  claimed,  that  under  the  words  of  the  residuary 
clause,  Samuel's  share  would  survive  to  the  other  grandchildren 
of  the  testator.  It  was  not  alleged  that  the  gift  was  joint,  and, 
therefore,  survived  by  the  jus  accrescendi ;  but  the  claim  was  put 
upon  the  ground,  that  the  gift  of  the  residue  was  to  a  class,  and 
therefore,  those,  and  those  only,  who  belonged  to  that  class  at 
the  time  of  the  distribution,  were  entitled  to  take. 

"  The  distinction  between  gifts  to  a  class  of  persons,  in  general 
terms,  as  tenants  in  common,  and  gifts  to  particular  objects  at 
the  time  of  distribution,  is  well  defined. 

"  In  the  latter  case  we  have  seen  that  the  legacy  will  lapse  by 
the  death  of  the  legatee  in  the  life  of  the  testator ;  but  in  the 
former  case,  the  gift  to  legatees,  as  a  class,  those  persons  answer- 
ing the  description  at  the  time  of  the  distribution,  will  take  the 
whole  gift :  1  Rop.  on  Leg.  ch.  8,  §  4,  pi.  1,  p.  487 ;  2  Wms.  on 
Ex*rs.,  part  3,  book  3,  ch.  2,  §  5,  p.  1098 ;  Gross'  Estate,  10  Barr 
360. 

•  "  Under  the  operation  of  that  rule,  if  the  bequest  in  this  case 
ended  with  the  gift  to  the  grandchildren,  those  of  the  grand- 
children living  when  Horace  Neide  came  of  age,  and  they  only, 
would  be  entitled  to  the  whole  of  the  legacy. 

"  This  brings  us  to  the  inquiry,  what  is  the  efi*ect  of  the  limita^ 
tion  over  to  the  parents  of  the  grandchildren,  in  case  of  the 
death  of  any  one  of  them  before  reaching  the  age  of  twenty- one 
years. 

"  The  counsel  for  Miss  May  concedes  that  if  Samuel  had  died 
under  the  age  of  twenty-one,  and  after  the  time  of  distribution, 
the  legacy  would  have  gone  to  his  mother ;  but,  inasmuch  as  he 
died  before  the  time  of  distribution,  and  especially  as  he  died  in 
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the  lifetime  of  the  testator,  it  is  asked  that  a  different  rule  he 
applied.  No  authority  has  been  cited  for  this,  except  those 
which  establish  the  general  position  that  the  survivors  of  a  class 
take,  in  case  of  the  death  of  any  before  the  time  of  distribution, 
nor  has  any  principle  been  suggested  on  which  to  base  such  dis- 
tinction. The  authorities,  however,  lead  to  a  different  conclu- 
sion, which,  it  will  be  seen,  is  founded  on  reason.  It  is  now  well 
settled,  that  when  there  is  bequest  over,  in  case  of  the  death  of 
the  legatee  before  a  certain  time,  and  the  legatee  dies  before  the 
time,  although  in  the  lifetime  of  the  testator,  the  bequest  over 
will  take  effect :  1  Rop.  Leg.  ch.  8,  §  3,  pi.  3,  p.  482. 

"  Even  in  a  joint  bequest,  if  there  be  a  limitation  over,  in  case 
of  the  death  of  one  of  the  legatees  before  specified  time — on  the 
death  of  one  of  the  legatees  before  the  period  named,  although 
in  the  lifetime  of  the  testator,  the  gift  will  go  to  the  legatee. 
Whilst,  if  the  legatee  survive  the  time  named,  and  die  in  the  life- 
time of  the  testator,  the  legacy  will  go  to  the  survivors  in  the 
joint  bequest,  in  the  same  manner  as  if  there  liad  been  no  such 
limitation :  1  Rop.  Leg.,  ch.  8,  §  4,  pi.  1,  p.  484. 

'^  Gifts  to  tenants  in  common,  with  limitations  over,  are  subject 
to  the  same  rules  as  legacies  to  individuals.  It  is  clearly  estab- 
lished that  when  legacies  are  given  to  persons  as  tenants  in  com- 
mon, with  a  limitation  to  survivors,  upon  the  death  of  any  one 
of  them  under  twenty-one — if  any  die  under  that  age,  before 
the  testator,  the  legacy  will  go  to  the  survivors,  from  the  effect 
of  the  words,  and  by  the  express  provisions  of  the  will :  1  Rop. 
Leg.  pi.  2,  489,  492 ;  2  Wms.  on  Ex'rs.,  part  3,  book  3,  §  5,  p. 
1094 ;  Walker  v.  Main,  1  Jac.  &  Walker  1 ;  Mackinnon  v.  Peach, 
2  Keen  555 ;  Le  Jeune  v.  Le  Jeune,  Id.  701 ;  Mowatt  v.  Carrow, 
7  Paige  336-7,  840. 

"  Where  there  was  a  legacy  of  1500Z.  to  the  four  children  of 
the  testator,  to  be  paid  to  them  at  a  certain  period,  and  if  any 
died  before  time  of  payment,  the  legacy  to  go  to  the  survivors, 
one  died  in  the  lifetime  of  testator,  before  the  time  appointed : 
it  was  held  that  it  went  to  the  survivors,  the  court  putting  the 
limitation  over  to  survivors  on  the  same  ground  as  a  legacy  to* 
A.,  at  twenty-one,  and  if  he  died  before  twenty-one,  to  B.  In 
such  case  it  is  undisputed  that,  if  A.  died  before  twenty-one, 
although  in  the  lifetime  of  testator,  the  limitation  over  took 
effect :  Miller  v.  Warren,  2  Vern.  207. 

"  Where  there  was  a  bequest  to  testator's  first  cousins  as  tenants 
in  common,  and  in  case  any  should  die  before  the  legacies  became 
*due  and  payable,'  the  issue  of  the  one  so  dying  should  take. 
Testator  had  several  first  cousins  at  the  date  of  the  will — two 
died  in  his  lifetime,  and  before  the  legacies  were  due  and  paya- 
1)le,  one  leaving  issue,  and  the  other  without  issue.  Sir  Knight 
Bruce  decided  that  the  share  of  one  went  to  the  issue,  and  that 
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of  the  other  to  the  survivors  of  the  class :  Court  v.  Winder,  1 
Colliers  321. 

*'  This  last  case  in  itself  presents  two  aspects  of  the  result  when 
there  is  a  limitation  over,  and  the  first  legatee  dies  in  the  life- 
time of  the  testator — first,  where  the  legatee  over  was  in  being, 
and  took  the  gift ;  and,  second,  where  there  was  no  one  to  take 
as  legatee  over,  and  therefore  the  gift  went  to  the  survivors  of 
the  class. 

"  Again :  where  there  was  a  bequest  of  2001,  to  each  of  testa- 
tor's children,  payable  at  twenty-one,  and  if  any  died  before 
twenty-one,  then  to  the  survivors — held  that  where  in  such  case 
the  legatee  dies  in  the  lifetime  of  testator,  the  legacy  lapses  as 
to  the  legatee  so  dying,  but  is  well  given  over  to  the  survivors : 
Willing  V.  Baine,  3  P.  Wms.  113. 

"  In  Mo  watt  v,  Carrow,  cited  above,  the  same  thing  substan- 
tially is  said  by  Chancellor  Walworth,  who  further  says  that  the 
legacy  over  is  itself  an  original  gift. 

"  These  two  cases  put  the  rule  on  reasonable  grounds,  and  au- 
thorize us  to  state  the  following  as  a  correct  proposition,  viz., 
that  in  such  cases  there  are  two  distinct  substantive  gifts  of  the 
same  thing,  and  that  it  is  just  as  certain  that  th^  testator  intended 
the  legatee  over  to  take  upon  the  happening  of  a  named  event, 
as  it  is  that  he  intended  the  first  legatee  to  take,  if  the  event  did 
not  happen.  One  was  not  more  certainly  an  object  of  his  bountv, 
because  he  was  preferred  to  the  other.  All  that  is  required  in 
either  case  is,  that  the  circumstances  under  which  the  legatees 
are  respectively  to  take  should  exist,  and  that  the  legatee  who  is 
to  take  under  the  circumstances  existing  should  himself  survive 
the  testator.  To  say  that  the  first  legatee  should  not  take  be- 
cause the  legatee  over  died  in  the  lifetime  of  the  testator,  would 
be  no  more  illogical  than  to  say  that  the  legatee  over  should  not 
take,  because  the  first  legatee  died  in  the  lifetime  of  the  testator; 
neither,  in  this  respect,  is  dependent  on  the  other. 

"  It  may  be  added  that  the  words  of  the  residuary  clause  could 
not  be  carried  out  by  the  application  of  any  other  rule.  Indeed, 
if  the  rule  were  as  contended  by  Miss  May's  counsel,  it  would 
not  be  applicable  here,  for  the  intention  gathered  from  the  clause 
is  entirely  inconsistent  with  it,  and  would  altogether  override  it. 
For  the  testator  has  himself  directed  that  both  parents  of  any 
grandchild  dying  under  twenty-one,  shall  take  before  the  survi- 
vors of  the  grandchildren  shall  be  entitled. 

"  The  auditor  is  therefore  of  the  opinion  that  Bayard  Neide, 
Erskine  Neide,  and  Rebecca  Neide,  the  mother  of  Samuel  S. 
Neide,  deceased,  each  take  with  the  other  grandchildren  an  equal 
share  of  the  residue  of  the  testator's  estate." 

To  this  report  exceptions  were  filed  for  Martha  E.  May,  to  the 
effect  that  the  auditor  erred  in  awarding  a  share  of  the  estate  to 
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Rebecca  Neide.     On  hearing,  the  Orphans'  Court  dismissed  the 
exceptions  and  confirmed  the  report  of  the  auditor. 

The  case  was  thereupon  removed  into  this  court,  where  the 
awarding  a  share  of  the  estate  to  Rebecca  Neide  was  assigned 
for  error. 

William  Darlington^  for  appellant,  argued  that  the  legacy 
here  is  to  a  class,  and  not  nominatim.  It  is  to  be  paid  to  them 
as  they  respectively  arrive  at  the  aee  of  twenty-one  years. 
Samuel  S.  Neide  died  after  the  date  of  the  will,  and  before  the 
testator.  When  a  legacy  is  given  to  a  class,  those  only  who 
answer  the  description  when  the  legacy  is  payable,  can  take: 
1  Rop.  on  Leg.  333;  2  Wm's  on  Ex'rs.  1093.  The  leading  case 
on  this  subject,  is  Viner  v,  Francis,  2  Cox  190. 

Williams  on  Ex'rs.  1093,  states  the  rule  thus : — When  a  legacy 
is  given  to  a  class  of  persons  in  general  terms,  as  tenants  in 
common,  as  to  the  children  of  A.,  the  death  of  one  of  them  before 
the  testator  will  not  occasion  a  lapse  of  any  part  of  the  fund, 
but  those  of  the  described  class  who  survive  the  testator,  will 
take  the  whole.  Recent  decisions  in  England  are  to  the  same 
effect :  Leigh  v.  Leigh,  17  Beav.  605. 

The  doctrine  of  the  oa^e  of  Viner  v.  Francis  is  recognised 
and  approved  in  many  cases  in  England  and  New  York,  and  is 
fully  adopted  in  Pennsylvania :  Shuttleworth  v.  Greaves,  4  M.  & 
C.  38;  Lee  v.  Pain,  4  Hare  250;  Cort  v.  Winder,  1  Coll,  323; 
Mowatt  V.  Carrow,  7  Paige  342 ;  Collin  v.  Collin,  1  Barb.,  ch. 
637  ;  Pemberton  v.  Parke,  5  Binn.  601 ;  Gross's  Estate,  10  Barr 
360. 

The  auditor  recognises  the  rule  as  above  stated,  and  admits 
its  control  in  the  present  case,  were  it  not  for  the  limitation  over 
to  the  parents  of  the  grandchildren  in  case  of  the  death  of  any 
one  of  them  before  twenty-one.  He  conceives  the  mother  takes 
the  share  of  the  child  by  substitiCfion. 

The  error  lies  in  supposing  there  was  any  legatee  in  whose 
place  she  could  be  substituted.  "  Substitution  assumes  that  the 
party  dying  was  an  object  of  the  gift:*'  Wordsworth  v.  Wood, 
4  M.  &  C.  644. 

But  Samuel  J.  Neide  never  was  an  object  of  the  gift.  He  ij 
not  named,  nor  did  he  answer  the  description  at  the  testator's 
death.  He  was  not  one  of  the  class.  All  the  authorities  prove 
that  he  was  in  all  events  excluded. 

Those,  and  those  only,  who  answer  the  description  at  the 
time  the  legacy  is  payable,  can  take.  When  is  it  ascertained 
who  compose  the  class?  Never  before  the  death  of  testator, 
and  whether  then,  or  at  some  subsequent  time,  is  immaterial  in 
the  present  case.  At  the  earliest  moment  when  the  class  can  be 
ascertained,  he  did  not  belong  to  it.     The  statement  of  the  pro- 
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position  would  seem  to  be  all  that  is  necessary  to  answer  the 
position  assumed  by  the  auditor.  Indeed  the  doctrine  maintained 
by  his  report  would  practically  overturn  and  obliterate  the  rule 
in  Viner  v,  Francis,  and  instead  of  a  legacy  to  a  class,  taking 
effect  in  favour  of  those  who  answer  the  description,  it  would  go 
elsewhere  regardless  of  the  settled  rules  of  law. 

The  authorities  upon  which  the  auditor  relies  for  his  decision, 
do  not  sustain  him.  All  the  cases  of  substitution  cited  by  him, 
were  cases  in  which  the  gift  to  the  legatee  was  by  name,  or  which 
depend  on  the  peculiar  terms  of  the  will,  and  are  all  inapplicable 
to  a  legacy  to  a  class.  They  all  steer  clear  of  the  principle  which 
applies  to  legacies  to  a  class. 

No  violence  is  done  to  the  will  of  the  testator  by  the  con- 
struction contended  for.  Having  given  Mrs.  Neide  $40,000,  it 
was  no  part  of  his  plan  to  increase  ner  legacy  at  the  expense  of 
his  grandchildren.  His  evident  purpose  was,  if,  after  their 
small  legacies  should  vest  in  his  grandchildren,  any  of  them 
should  die  under  age,  and  without  issue,  their  share  should  go 
to  the  parent.  He  did  not  mean  to  diminish  his  grandchildren's 
legacies,  for  the  benefit  of  their  mother,  already  amply  provided 
for. 

Joseph  J.  Lewiity  for  appellee. — By  the  terms  of  the  gift,  the 
intention  of  the  testator  is  indubitable.  It  is  that  his  grand- 
children shall  each  have  an  equal  share  of  the  residue  at  the  age 
of  twenty-one,  if  they  attain  that  age.  If  either  or  any  die 
under  twenty-one,  the  share  of  the  grandchild  so  dying  is  to  be 
paid  to  the  mother,  if  living;  if  not  living,  to  the  father;  if 
both  father  and  mother  be  dead,  to  the  other  grandchildren, 
equally.  Thus,  before  a  distribution  among  survivors  can  take 
place,  both  the  father  and  mother  must  be  dead.  A  grandchild 
was  living  when  the  will  was  made,  and  died  leaving  to  survive 
him  his  mother,  who  continued  to  live  to  the  period  of  distribu- 
tion, and  is  living  yet.  She  is  the  person  designated  by  the  will 
to  take,  in  place  of  her  dead  child.  Is  there  any  inflexible  rule 
of  law  which  will  override  and  trample  down  this  plain  intent  ? 
The  appellant  says  that  there  is ;  and  that  although  the  surviving 
grandchildren  are  postponed  to  both  father  and  mother  by  the 
testator,  they  shall  nevertheless  have  the  legacy  divided  among 
them  with  the  same  effect  as  if  all  that  relates  to  father  ana 
mother  were  blotted  from  the  will.  A  rule  working  such  results, 
ought  to  be  clearly  made  out. 

The  argument  is,  that  the  legacy  here  is  to  a  class,  ^nd  that 
when  a  legacy  is  given  to  a  class  those  only  who  answer  the 
description  when  the  legacy  is  payable  can  take.  The  argument 
begins  with  that  proposition  and  ends  with  it. 

We  admit  that  there  is  such  a  rule,  and  that  the  rule  is  a  very 
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good  one  when  applied  to  the  cases  that  it  fits ;  but  that  where 
there  is  a  limitation  over  in  the  event  of  any  one  of  the  class  dying 
before  the  day  of  distribution,  there  is  no  power  in  the  rule  to 
prevent  the  limitation  from  taking  effect. 

As  a  general  principle  it  is  undeniable  that,  where  there  is  a  be- 
quest over,  if  the  first  legatee  die  before  a  certain  time,  the  bequest 
'8  effectual  in  case  of  the  legatee's  death  in  the  testator's  life, 
and  before  the  time :  1  Roper  482,  §  3,  p.  3 ;  Williams  v.  Baine, 
8  P.  Wms.  113 ;  Walker  v.  Main,  1  Ja.  &  Walker  1 ;  Humbus- 
tone  V.  Staunton,  1  Ves.  &  B.  388.  This  principle  applies  to 
legacies  given  to  tenants  in  common,  with  a  limitation  over,  as 
to  other  cases :  2  Roper  on  Leg.,  ch.  8,  §  5,  p.  488.  There  is  no 
case  which  decides  that  where  the  gift  is  to  a  class,  with  a  limit- 
ation over,  in  the  event  of  the  death  of  the  legatee  before  twenty- 
one,  the  limitation  shall  not  take  effect  if  the  legatee  dies  in  the 
testator's  lifetime.  The  limitation  rests  on  the  intention  of  the 
testator,  and  is  made  effectual  in  order  to  answer  that  intention. 
Is  there  any  reason  why  such  intention  should  not  be  regarded 
in  the  construction  of  a  gift  to  a  class,  as  well  as  to  tenants  in 
common  by  name  ?  None  has  been  given,  and  none  is  perceived. 
The  legacy  is  to  go  over  if  the  legatee  dies  before  twenty-one, 
and  no  distinction  is  made  between  dying  before  and  dying  after 
the  testator.  If  the  testator  has  made  no  distinction  in  this 
respect,  how  shall  the  court  make  any  ?  He  has  chosen  to  sub- 
stitute the  mother  for  the  child  in  a  certain  event,  which  has 
happened ;  why  should  the  court  say  that  that  event  must  be 
after  a  period  not  mentioned  by  the  testator,  in  order  to  give 
effect  to  the  substitution  ?  In  Cort  v.  Winder  the  gift  over,  though 
the  legacy  was  to  a  class,  was  held  good,  because  it  was  compe- 
tent for  the  testator  to  make  such  a  gift,  and  it  was  not  deemed 
right  to  manufacture  any  new  rule  of  law,  or  misapply  an  old 
one  to  defeat  it.  The  limitation  stood  upon  the  express  provi- 
sions of  the  will  there,  as  it  does  in  all  these  cases  of  the  death 
of  the  legatee  in  the  testator's  lifetime;  and  the  case  of  a  gift  to 
a  class,  which  Cort  v.  Winder  was,  is  not  made  an  exception. 
The  authorities  cited  by  the  auditor  sustain  him,  and  so  do 
the  well-understood  principles  of  law  also.  Cort  v.  Winder,  1 
Collyer  321,  is,  in  all  essential  particulars,  the  same  as  the  case 
in  hand,  and  decides  two  points : — 1.  When  a  gift  is  to  a  class, 
with  a  limitation  over,  and  the  legatee  dies  before  the  day  of 
payment,  in  the  lifetime  of  the  testator,  the  limitation  takes 
effect.  2.  Where  there  is  no  person  to  take,  under  the  limitation 
over,  th^  persons  that  answer  the  description,  as  a  class,  at  the 
period  of  distribution,  take  the  whole. 

The  doctrine,  therefore,  for  which  the  appellant  contends  ob- 
tains where  there  is  no  bequest  over ;  but  it  does  not  obtain 
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where  there  is  a  bequest  over.  In  such  case  the  substituted  lega- 
tee shall  have  the  legacy,  if  the  first  legatee  dies  at  any  time 
after  the  date  of  the  will,  and  after  the  day  of  distribution. 

The  case  of  Willing  v.  Bane,  3  P.  Wms.  113,  fully  accords 
with  Cost  V.  Winder. 

The  case  of  Smith  v.  Smith,  8  Simons  353,  appears  to  stand 
on  the  same  principle,  and  bears  a  strong  likeness  to  the  one  in 
hand.  It  answers  beside,  by  anticipation,  one  of  the  appellant's 
arguments.  The  lord  chancellor  does  indeed  say,  arguendo,  in 
Wordsworth  v.  Wood,  ''substitution  assumes  that  the  party  dying 
was  an  object  of  the  gift."  That  idea  he  derives  from  Thornhill 
r.  Thornhill,  4  Madd.  377,  which  case,  the  vice-chancellor  says, 
in  Smith  v.  Smith,  "is  wrong."  In  Gray  v.  Garmon,  2  Hare 
271,  it  was  further  considered,  and  it  was  said : — '*  It  has  been 
made  a  question,  whether  the  capacity  of  a  primary  legatee  (at 
the  date  of  the  will),  to  take  the  legacy  was  alone  suflScient ; 
whether  such  legatee  must  not  survive  the  testator,  become  a 
legatee  in  e««e,  and  not  have  been  a  legatee  in  posse,  only  to 
entitle  his  issue  to  claim  by  substitution :  Thornhill  v,  Thornhill. 
But  later  cases  appear  to  sanction  a  more  liberal,  though  still  a 
literal  construction  of  language  like  that  I  am  considering,  and 
it  has  been  held,  that  the  issue  of  a  person  primarily  pointed  out, 
as  the  object  of  the  testator's  bounty,  and  living  at  the  date  of 
the  will,  mav  take,  by  substitution,  for  that  party  dying  in  the 
lifetime  of  the  testator :  Smith  v.  Smith,  8  Simons  353 ;  Collins  v. 
Johnson,  Id.  326  n. ;  Le  Jeune  v.  Le  Jeune,  2  Keene  701.  The 
doctrine  of  substitution  is  considered  in  Mowatt  v,  Carron,  7 
Paige  377,  with  reference  to  Leadsome  v,  Hickman,  2  Vern.  611 ; 
Bird  V.  Lockey,  2  Id.  744;  Willing  v.  Baine,  2  P.  Wms.  113. 
The  principle  that  the  legacy  to  the  substituted  legatees,  does 
not  lapse  by  the  death  in  the  lifetime  of  the  testator  of  the 
legatee,  in  whose  place  they  are  substituted  by  the  will,  is  also 
fully  recognised  in  several  recent  decisions  in  the  Court  of  Chan- 
cery, in  England :  1  Rus.  &  Myl.  639 ;  2  Myl.  &  K.  69 ;  3  Keene 
701 ;  1  C.  P.  Cooper's  Rep.  172.  Le  Jeune  v.  Le  Jeune,  2  Keene 
701,  is  not  only  an  authority  on  the  doctrine  of  substitution,  but 
on  the  main  point.  There  was  a  gift  to  a  class,  as  in  Cort  v. 
Winder,  Willing  v.  Baine,  and  Smith  v.  Smith,  and  the  same 
conclusion  was  reached.  The  death  of  one  of  the  class  occurred 
prior  to  the  period  of  distribution,  and  in  the  testator's  lifetime ; 
and  it  appearing  to  the  court,  that  the  intention  of  the  testator 
was,  to  substitute  a  legacy  to  one  of  a  class  dying  prior  to  the 
period  of  distribution,  the  substituted  legatee  took  the  share  that 
the  first  legatee  would  have  taken  had  he  lived.  The  only  ques- 
tion entertained  in  any  of  the  cases  was  as  to  the  intention  of 
the  testator.  It  is  nowhere  suggested,  that  th,e  intention,  in  such 
cases,  is  to  give  way  to  any  artificial  rule  of  construction.     On 
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the  contrary,  the  great,  leading,  primary  rule,  in  the  interpreta- 
tion of  wills,  that  the  intention  of  the  testator  shall  govern,  is,  in 
all  of  them,  constantly  appealed  to,  and  steadily  applied.  No- 
reason  has  been  given,  for  the  decision  of  this  case  on  a  different 
principle ;  and  the  intention  of  Judge  Shaffer  being  manifest, 
that  if  Samuel  J.  Neide  should  die  within  the  period  between 
the  testator's  death  and  the  arrival  of  his  grandchild  at  twenty- 
one,  his  mother,  if  living,  should  have  his  share,  the  report  of 
the  auditor  and  the  judgment  of  the  Orphans*  Court  are  right. 

The  opinion  of  the  court  was  delivered,  February  10th  1862,  by 
Strong,  J. — This  case  is  not  free  from  difficulty,  but  we  think 
it  was  rightly  decided.  It  is  conceded  that  if  a  legacy  be  given 
to  one  by  name,  and  in  the  event  of  his  death  to  another,  the 
alternative  gift  will  take  effect,  if  the  first  legatee  die  even  in 
the  testator's  lifetime.  But  it  is  argued  that  this  rule  is  not 
applicable  to  legacies  to  a  class,  the  constituents  of  which  cannot 
be  ascertained  until  the  death  of  the  testator,  or  some  subsequent 
period.  It  is  said  that  Samuel  J.  Neide,  who  died  in  the  lifetime 
of  his  grandfather,  was  no  legatee,  and  therefore  that  he  had  no 
share  to  go  over  to  his  mother  in  case  of  his  death.  It  is  true 
he  never  became  a  legatee  in  esse,  but  he  was  a  possible  one,  and 
would  have  been  entitled  to  a  share  if  he  had  survived  the  tes- 
tator, and  obtained  the  age  of  twenty-one  years.  There  is, 
undoubtedly,  considerable  reason  for  distinguishing  between  sub- 
stitutionary legacies  after  an  immediate  gift  to  individuals  nomi- 
natim,  and  such  legacies  after  a  gift  to  a  class.  But  the  cases 
seem  to  hold,  that  even  when  a  legacy  is  given  to  a  class,  and,  in 
the  event  of  the  death  of  one  who  would  have  been  a  constituent 
of  the  class,  before  a  defined  period,  his  share  over  to  another, 
that  other  will  take  though  the  first  legatee  die  in  the  lifetime  of 
the  testator.  In  other  words,  the  alternative  gift  will  be  sup- 
ported, if  the  first  legatee  be  one  who  would  have  taken  had 
he  lived  to  the  period  of  distribution.  Such  is  the  doctrine  of 
Cort  V.  Winder,  1  CoUyer  321.  There  the  bequest  was  to  the 
testator's  first  cousins  germain,  share  and  share  alike,  as  a  class. 
It  was  then  added,  "  and  in  case  any  of  my  said  cousins  shall 
depart  this  life  before  their  respective  share  of  the  residue  of  my 
moneys  and  personal  estate  shall  become  due  or  payable,  leaving 
any  lawful  issue  him  or  them  surviving,  I  direct  that  such  issue 
shall  have  and  be  entitled  to  the  same  share  or  shares  of  the  same 
residue  and  moneys  as  his,  her,  or  their  parent  or  parents  would 
have  been  entitled  to  if  living.**  One  of  the  cousins  died  after 
^  the  date  of  the  will,  and  before  the  testator,  leaving  issue.  It 
was  held'that  the  issue  took  what  would  have  been  the  share  of 
the  deceased  cousin,  had  he  lived.  It  might  indeed  be  said  of 
this  case,  that  the  legacies  to  the  first  cousins  germain  vested  in 
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the  persons  included  in  the  class  at  the  death  of  the  testator. 
The  contingency  of  the  death  of  any  one,  so  as  to  let  in  his  issue, 
must  have  happened,  if  at  all,  in  his  lifetime ;  and  it  must  have 
been  that  he  intended  to  speak  of  death  before  the  will  should 
take  effect.  There  was  no  other  to  which  the  death  of  the  first 
legatee  could  be  referred.  The  case  was,  however,  not  ruled 
upon  this  ground.  And  in  Smith  v.  Smith,  8  Simons  3o3,  we 
have  a  case  in  which  there  was  a  period  after  the  decease  of  the 
testator,  to  which  the  contingency  of  the  death  of  the  first  pos- 
sible legatee  might  have  been  referred.  There  the  testator  gave 
his  residuary  estate  in  trust  to  his  wife  for  life,  and,  after  her 
death,  to  his  children  then  living,  to  be  paid  to  them  as  they 
arrived  at  the  age  of  twenty-one  years,  provided  that  if  any  of 
his  children  who  should  happen  to  die  in  the  lifetime  of  his  wife, 
should  have  left  issue,  such  issue  should  take  the  share  to  which 
the  parent  would  have  been  entitled  if  living.  There  were  eight 
children  living  at  the  date  of  the  will,  seven  of  whom,  with  the 
wife,  survived  the  testator.  One  child  died  before  him,  leaving 
issue.  Here  was  a  gift  to  a  class  indeterminate  until  the  death 
of  the  widow,  and  a  period  after  the  decease  of  the  testator,  to 
which  the  contingency  of  the  death  of  any  child  might  have  been 
referred ;  yet  it  was  held  that  the  legacy  to  the  issue  of  the  child 
who  died  in  the  lifetime  of  the  testator  took  effect.  It  was 
argued  that  the  issue  of  a  child  were  not  objects  of  the  original 
gift,  but  were  intended  to  take  by  way  of  substitution  for  their 
parent,  and  consequently  that  the  issue  of  a  child  could  not  take 
unless  there  was  a  possibility  of  the  parents  taking;  that,  as  the 
father  of  the  issue  died  in  the  testator's  lifetime,  he  never  had 
any  possibility  of  taking,  and  therefore  his  issue  was  not  enti- 
tled. This  is  the  argument  which  has  been  urged  upon  us.  But 
the  vice-chancellor  said  that  the  testator  meant,  if  a  child  died 
and  left  issue,  the  issue  should  take,  though  the  child  could  not, 
and  he  ruled  that  the  event  which  had  happened,  to  wit,  death 
of  a  child  within  the  testator's  lifetime,  was  within  both  the 
general  meaning  and  the  words  of  the  will. 

The  cases  of  Willing  v.  Baine,  3  Peere  Williams  113,  and  Le 
Jeune  t;.  Le  Jeune,  2  Keene  701,  as  we  understand  them,  are  to 
the  same  effect.  The  legacies  were  to  a  class,  and  a  bequest 
over  in  the  event  of  the  death  of  one  who  would  have  belonged  to 
the  class,  had  he  lived  until  the  time  fixed  for  ascertaining  its 
constituents,  was  held  to  take  effect  though  the  death  happened 
before  the  testator's  decease.  Upon  this  subject  the  authorities 
appear  to  be  almost  uniform.  Indeed,  but  one  is  known  to  exist, 
and  that  is  a  very  old  one,  which  asserts  the  contrary  doctrine. 
In  Gray  v.  Garman,  2  Hare  268,  the  question  was  under  a  will 
bequeathing  to  brothers  and  sisters  as  a  class,  with  a  direction, 
that  the  issue  of  any  of  them  that  should  be  dead  at  the  time  of 
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distribution  should  stand  in  the  place  of  their  respective  parents, 
and  it  was  ruled,  that  the  issue  of  a  brother  who  had  died  before 
the  will  was  made  could  not  take,  either  by  substitution,  or  as 
original  and  substantive  legatees.  That  was  not  a  case  like  this, 
but  the  language  of  the  vice-chancellor.  Sir  Lancelot  Shadwell, 
in  delivering  his  opinion,  is  pertinent.  He  said,  "it  has  been 
made  a  question,  whether  the  capacity  of  the  primary  legatee  (at 
the  date  of  the  will)  to  take  the  legacy  was  alone  sufficient; 
whether  such  legatee  must  not  survive  the  testator  and  become  a 
legatee  in  ease,  and  not  have  been  a  legatee  in  posse  only  to 
entitle  his  issue  to  claim  in  substitution.  But  later  cases  appear 
to  sanction  a  more  liberal,  though  still  a  literal  construction  of 
language  like  that  I  am  considering ;  and  it  has  been  held,  that 
the  issue  of  a  person  primarily  pointed  out  as  the  object  of  a 
testator's  bounty,  and  being  at  the  date  of  the  will,  may  take  by 
substitution  for  that  party  dying  in  the  lifetime  of  the  testator. ' 
The  vice-chancellor  must  be  understood  as  speaking  of  a  case 
where  the  "person  primarily  pointed  out,''  was  designated  not  by 
name,  but  by  a  class,  to  which  he  would  belong  if  he  continued 
to  live,  for  such  was  the  case  which  he  had  before  him,  and  it  has 
not  been  doubted,  that  the  legacy  by  substitution  is  good  when 
the  primary  legatee  is  named.  It  may  be  that  substitution 
assumes  that  the  party  dying  was  an  object  of  the  gift;  but  the 
limitation  over  to  Mrs.  IJeide  may  be  properly  called  an  alterna- 
tive one,  a  gift  upon  a  double  contingency,  neither  of  which 
involves  necessarily  the  existence  of  any  other  person  who  could 
take. 

Upon  the  whole,  then,  we  think  the  decree  of  the  court  below 
was  in  harmony  with  the  decided  cases,  and  that  the  will  of  the 
testator  will  bear  the  construction  which  was  put  upon  it. 

The  decree  is  affirmed. 


,J^  5f^|  Worrall's  Appeal, 

jjM  4i7i  Sheriff*8  Sale. — Equitable  Distribution  of  J^oceeds. — Subrogation  of 

I  41   6241  subsequent  Execution -Creditor  to  rights  of  prior   Creditor  when  the 

,fl97  668|  latter  is  Surety  for  the  Claim  of  the  former. 

Though  a  claimant  to  the  proceeds  of  a  sheriflTs  sale  of  the  personal  property 
of  bis  debtor,  has  the  prior  execution,  he  cannot  by  virtue  thereof,  if  insolvent, 
receive  the  fund  to  the  prejudice  of  a  subnequent  execution-creditor,  for  whose 
claim  he  was  bound  as  the  surety  of  the  debtor,  but  the  proceeds  will  be 
appropriated  to  the  latter  claimant. 

l^    /■    ^  Certiorari  to  the  Cnn^mnn  pi  pa  a  of  Philadelphia. 

'  This  was  an  appeaf  by  William  P.  Worrall,  from  the  decree 
of  the  court  distributing  the  proceeds  of  the  sherifif's  sale  of  the 
personal  property  of  Washington  M.  Worrall. 
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The  following  are  the  material  facts  of  the  case : — 

Washington  M.  Worrall,  as  principal,  and  William  P.  Worrall, 
as  surety,  became  bound  to  William  C.  Richardson  and  James 
0.  Pease,  by  bond  dated  the  1st  day  of  March  1859,  in  the  sum 
of  $4903,  conditioned  for  the  payment  of  $2451. 52.  They  also 
became  bound  in  the  same  way  to  the  same  parties,  in  a  bond 
dated  the  15th  day  of  February  1859,  in  the  sum  of  $5205.72, 
conditioned  for  the  payment  of  $2652.72.  On  both  of  which 
bonds  judgments  were  duly  entered  in  the  Court  of  Common 
Pleas  of  Delaware  county,  on  the  21st  day  of  June  1859. 

On  the  25th  day  of  August  1859,  transcripts  of  the  above 
judgments  were  filed  in  the  District*  Court  for  the  city  and 
county  of  Philadelphia,  being  Nos.  412  June  Term  1859,  and 
408  June  Term  1859,  D.  S.  B.,  respectively,  and  judgments  duly 
entered  thereon. 

On  the  13th  day  of  July,  A.  D.  1859,  Washington  M.  Worrall 
executed  a  bond  in  favour  of  William  P.  Worrall,  for  the  sum 
of  $19,342.96,  conditioned  for  the  payment  of  the  sum  of 
$9671.48,  upon  which  judgment  was  entered  under  the  warrant 
of  attorney  accompanying  it  on  the  3d  day  of  August  1859,  in 
the  District  Court  of  Philadelphia,  being  No.  809  June  Term 
1859,  D.  S.  B. 

The  consideration  of  the  bond  last  named  was,  first,  to  secure 
to  William  P.  Worrall  such  sums  of  money  as  Washington  M. 
Worrall  owed  William  P.  Worrall  for  advances  already  made ; 
and,  second,  for  such  liabilities  as  had  been  assumed  by  William 
P.  Worrall  for  Washington  M.  Worrall,  and  among  them  such 
as  were  liens  upon  the  real  estate  of  William  P.  Worrall,  in 
Delaware  county. 

Washington  M.  Worrall  owed  to  William  P.  Worrall 

at  that  time  .....      $850.00 

With  interest  from  December  1st  1854,  to  August  Ist 

1859         • 218.00 


$1068.00 
On  which  payments  had  been  made  amounting  to      .         246.00 

Leaving  due  on  this  account  .  .  .       $822.00 

William  P.  Worrall  had  become  bound  for  a  debt  due 
by  W.  M.  Worrall  to  Fry  &  Carson  (which  has  been 
collected  out  of  W.  P.  WorralFs  property  by  exe- 
cution), for  .....  $201.22 
And  had  become  bound,  as  hereinbefore  stated,  to 
Richardson  &  Pease,  for  the  debt  of  W.  M.  Wor- 
rall, for  $2451.52,  and  also  for  $2652.72,  and 
upon  the  judgment  of  Richardson  &  Pease  they 
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had  realized  out  of  the  real  estate  of  W.  P.  Wor- 
rall  by  sheriff's  sale  in  Delaware  county,  made  sub- 
sequent to  the  sale  of  personal  property  by  which 
this  fund  was  raised,  the  sum  of    .  •  •       (998.12 


The  amount  therefore  due  to  W.  P.  Worrall  by  W. 
M.  Worrall,  and  to  indemnify  him  against  which 
the  judgment  No.  309,  June  Term  1859,  was  given 
by  W.  M.  Worrall  to  W.  P.  Worrall,  was  .  .     «2021.84 

In  addition  to  these  sums,  William  P.  Worrall  was  bound  for 
other  debts  of  Washington  M.  Worrall,  which  have  not  been  paid, 
and  which  with  the  amount  of  the  debts  to  Fry  &  Carson,  and 
to  Richardson  &  Pease,  mentioned  above,  were  equal  in  amount 
to  the  bond  given  by  Washington  M.  Worrall  to  William  P.  Wor- 
rall, and  these  were  the  debts  against  which  to  indemnify 
him  this  bond  was  given  him  by  Washington  M.  Worrall,  as 
above  stated. 

William  P.  Worrall,  on  the  3d  day  of  August  1859,  was  and 
is  still  insolvent. 

On  the  3d  day  of  August  1859,  a  fi.fa,  was  issued  out  of  the 
District  Court  of  Philadelphia,  being  No.  18  September  Term 
1859,  upon  the  judgment  and  in  favour  of  W.  P.  Worrall,  against 
W.  M.  Worrall  (D.  S.  B.  J.  1859,  309,  for  $19,342.96),  en- 
dorsed Real  Debt  $9671.48,  which  judgment  was  upon  the  bond 
which  had  been  given  as  above  stated,  by  W.  M.  Worrall  to  W.  P. 
Worrall,  and  the  said  fi.  fa,  was  placed  in  the  hands  of  the 
sheriff  of  Philadelphia,  on  that  day. 

On  the  25th  day  of  August  1859,  a  fi.  fa.  was  issued  out  of 
the  District  Court  of  Philadelphia,  being  No.  131  September 
Term  1859,  upon  the  judgment  and  in  favour  of  William  C, 
Richardson  and  James  0.  Pease,  against  W.  M.  Worrall  and  W. 
P.  Worrall  (D.  S.  B.  J.  1859,  408,  for  $5205.72),  endorsed  Real 
Debt  $2652.72,  which  judgment  was  entered  upon  the  bond, 
which  was  given,  as  above  stated,  by  Washington  M.  Worrall 
and  William  P.  Worrall,  to  Richardson  &  Pease;  and  the^./a. 
placed  in  the  hands  of  the  sheriff  of  Philadelphia  on  that  day. 

The  sheriff  of  Philadelphia  levied  upon  the  personal  property 
of  Washington  M.  Worrall,  on  the  3d  day  of  August,  A.  D.  1859, 
under  the  fi.  fa.  of  William  P.  Worrall,  No.  18  September  Term 
1859 ;  and  on  the  25th  of  August  1859,  he  also  levied  the  fi. 
fa.  in  favour  of  Richardson  &  Pease  against  W.  M. Worrall  and 
W.  P.  Worrall,  No.  131  September  T.  1859,  upon  the  same  per- 
sonal property,  subject  to  the  first  levy,  and  sold  the  same  on  the 
27th  of  August  1859,  and  the  fund  which  the  auditor  was  ap- 
pointed to  distribute  arose  from  and  was  the  proceeds  of  that 
sale. 
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The  net  proceeds  were  $1241,  to  distribute  which  the  court 
appointed  Jacob  Broom,  Esq. 

By  agreement  of  counsel,  the  sum  of  $200  was  awarded  to 
Claghorn  &  Fryer,  who  had  an  execution  against  Wallace  M.  B. 
Ball  and  Washington  M.  Worrall,  surviving  partners  of  Elisha 
C.  Diehl,  doing  business  as  Ball,  Worrall  &  Uo. 

There  being  no  evidence  before  the  auditor  of  fraud,  or  that  the 
goods  levied  on  and  sold  were  other  than  the  property  of  Wash- 
ington M.  Worrall,  he  awarded  the  whole  of  the  balance  to  Wil- 
liam P.  Worrall,  the  first  execution-creditor. 

To  this  report  exceptions  were  filed  for  William  C.  Richard- 
son and  James  0.  Pease. 

On  hearing,  the  court  below  (Hare,  J.)  delivered  the  following 
opinion : — 

"Securities  given  by  a  principal  debtor,  as  an  indemnity 
against  the  debt,  to  those  who  have  become  jointly  bound  with 
him  as  sureties  for  its  payment,  have  sometimes  been  said  to  be 
trusts  for  the  creditor.  If  this  were  so,  it  would  follow  that  they 
could  not  be  returned  to  the  principal,  without  applying  to  the 
creditor,  and  obtaining  his  consent  to  the  surrender ;  a  conclu- 
sion so  extreme  as  to  show  that  the  principle  which  leads  to  it 
must  be  an  error.  But  while  such  securities  are  not  in  any  just 
sense  of  the  word  trusts,  unless  made  so  expressly,  they  are,  not- 
withstanding, charged  with  duties  and  obligations  which  may 
render  it  necessary  to  award  them  to  the  creditor,  as  the  only 
means  of  doing  justice  between  the  principal  and  the  surety. 
For  although  the  surety  may,  under  ordinary  circumstances,  con- 
sent that  they  shall  be  applied  to  other  debts  of  the  principal, 
instead  of  that  which  they  were  meant  to  secure,  or  the  principal 
release  all  claim  upon  them  in  favour  of  the  surety,  without  giving 
any  just  ground  of  complaint  to  the  creditor ;  this  is  true  only 
so  long  as  the  parties  are  solvent,  and  the  securities  remain  in 
the  hands  of  the  parties,  and  subject  to  their  disposition,  and 
ceases  to  be  so  when  they  are  turned  into  a  fund  for  the  payment 
of  debts  by  an  assignment  or  execution.  The  duty  of  appro- 
priating them  then  devolves  on  the  law,  which  will  act  with  due 
regard  to  the  claims  both  of  the  principal  and  the  surety,  and 
not  sufier  the  fund  to  be  diverted  from  the  debt,  in  which  they 
have  a  common  interest,  to  any  collateral  purpose.  To  borrow 
an  illustration  from  mechanics — the  case  is,  then,  that  of  a  body 
impelled  by  two  forces,  which  cannot  pursue  the  direction  of 
either  without  conflict  with  the  other,  and  must  therefore  move 
in  that  of  their  resultant,  which  will  conduct  it  directly  to  the 
pocket  of  the  creditor.  This  will  be  apparent  on  referring  to 
the  decision  of  Judge  Cadwalader,  in  the  case  of  Winter  v.  Lud- 
low, where  the  cases  are  examined  and  methodized  with  a  ful- 
ness and  precision  which  will  leave  the  reader  little  to  learn  by 
extending  his  researches  in  other  quarters. 
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"  It  is  a  necessary  consequence  of  these  principles  that  where 
land,  bound  by  a  judgment  given  as  an  indemnity,  is  sold  under 
a  subsequent  judgment  against  the  principal,  the  proceeds  can- 
not be  awarded  to  the  surety  without  prejudicing  the  principal, 
who  would  be  deprived  of  the  means  of  paying  the  debt,  nor  to 
the  principal  or  the  plaintiff  in  the  subsequent  judgment  without 
depriving  the  surety  of  his  indemnity,  and  must  be  applied  to 
the  payment  of  the  debt  for  which  the  surety  has  made  himself 
answerable,  as  the  only  mode  of  disposing  of  them  consistent 
with  equity.  If,  therefore,  the  contest  here  lay  solely  between 
a  judgment  obtained  against  A.  and  B.  for  a  debt  due  by  A.  as 
principal,  and  B.  as  surety,  and  a  prior  judgment  given  by  A.  to 
B.,  as  a  protection  against  the  debt,  B.  could  not  turn  the  judg- 
ment held  by  him  from  its  true  object,  and  use  it  as  a  means  of 
preventing  the  satisfaction  of  an  obligation  which  he  was  bound 
to  fulfil.  But  the  peculiarity  of  the  case  is,  that  B.*s  judgment 
was  given  not  only  as  an  indemnity  for  the  debt  which  he  owed 
jointly  with  A.,  but  also  for  a  debt  which  A.  owed  to  him,  and 
it  is  said  that  so  far  as  this  latter  debt  is  concerned  he  is  free 
from  any  equity,  and  ^^y  use  his  prior  lien  as  a  means  of  ob- 
taining payment.  1%  lowever,  plain  that  a  man  who  sets  up 
a  lien  or  hold  on  the^JfuA^  of  another,  as  a  reason  why  it  should 
not  go  to  the  paymeifV^ffr  a  debt  for  which  they  are  both  jointly 
bound,  sins  against  tl^jprinciples  of  justice,  which  require  that 
all  rights  which  are,  or  partake  of  the  nature  of  rights  of  pro- 
perty, should  be  used  for  the  purpose  of  satisfying,  and  not  of 
preventing  the  satisfaction  of  the  debts  of  those  who  hold  them. 
That  property  which  has  been  taken  in  execution  under  a  judg- 
ment against  two  defendants  belongs  to  both  of  them,  is  obviously 
no  reason  why  the  proceeds  should  not  be  paid  to  the  creditor, 
and  the  case  is  substantially  the  same  when  one  of  the  defendants 
holds  a  lien  or  encumbrance  on  the  property  in  question,  and 
the  other  its  body  or  corpuSy  unless  the  circumstance  that  the 
right  of  the  former  is  less,  puts  him  in  a  better  position  than  if 
it  were  greater,  and  exonerates  him  from  the  operation  of  the 
principle  that  rights  are  to  be  postponed  to  duties  and  obliga- 
tions. And  no  court  should  permit  a  defendant  to  say  to  a  plain- 
tiff, it  is  true,  I  owe  you  the  money  for  which  you  have  obtained 
judgment  against  me,  and  also  true  that  you  have  levied  on  the 
effects  of  my  co-defendant,  who  also  owes  it,  but  I  have  a  prior 
lien  on  those  effects  for  another  debt,  and  will  use  it,  not  to  facili- 
tate the  levy,  but  to  defeat  it  pro  tanto^  or  altogether,  by  divert- 
ing the  proceeds  from  your  pocket  to  my  own,  where  they  will 
be,  and  perhaps  remain  beyond  the  reach  of  any  remedy  that 
the  law  can  give  you.  But  it  is  unnecessary  to  examine  the 
question  on  principle,  because  the  cases  of  Erb's  Appeal,  2  Penna. 
K.  296,  and  Heims  v,  Barnitz,  8  Watts  39,  only  differ  from  that 
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now  before  us  in  the  fact  that  the  first  judgment  was  originally 
obtained  and  held  by  a  third  person,  by  whom  it  might  unques- 
tionably have  been  enforced  to  the  exclusion  of  the  second ;  and 
the  decision  of  the  court  that  it  lost  its  priority  by  passing  into 
Ae  hands  of  one  of  the  defendants  in  the  second  judgment,  and 
could  not  be  used  by  him  for  the  purpose  of  preventing  the  col- 
lection of  the  debt  out  of  the  property  bound  by  its  lien,  applies 
d  fortiori  in  the  present  instance,  where  the  elder  judgment  was 
designed  in  part  as  an  indemnity  against  the  obligation  of  the 
younger. 

"  The  exceptions  to  the  report  of  the  auditor  are  sustained,  and 
the  balance  of  the  fund  in  court  awarded  to  William  C.  Richardson 
and  James  0.  Pease,  as  being  the  parties  equitably  entitled  to  it.** 

The  case  was  then  removed  into  this  court,  where  the  following 
errors  were  assigned : — 

1.  The  learned  court  erred  in  awarding  the  balance  of  the 
fund  to  Richardson  &  Pease. 

2.  In  not  awarding  the  fund  to  William  P.  Worrall,  the  ap- 
pellant. 

,in 

Ottersorij  for  appellant. — The  contest  etween  two  execution- 
creditors,  wherein  both  plaintiff  and  cfertteAdant  in  the  first  writ 
are  joint  defendants  in  the  second ;  anlb^Jlierein,  by  the  admis- 
sion of  all  parties,  there  is  an  entire  ablicWfce  of  fraud. 

The  defendant  in  the  first  writ  gave  an  amicable  judgment  to 
the  plaintiff  for  three  separate  objects :  1st.  To  secure  to  plain- 
tiff the  repayment  of  money  already  loaned  and  advanced  by 
him  on  defendant's  account.  When  that  was  accomplished,  then, 
2d.  To  secure  the  plaintiff  against  endorsements  made  by  him 
on  behalf  of  the  defendant ;  and  then,  3d.  To  secure  the  balance 
which  might  be  made  by  sale  to  the  other  creditors  of  defendant. 
Appellant,  therefore,  became  a  trustee  for  the  two  latter  purposes 
mentioned. 

There  were  then  two  executions  levied  upon  the  personal  pro- 
perty of  Washington  M.  Worrall,  of  which  the  appellant's  was 
first  by  twenty-two  days. 

The  proceeds  of  the  sale  were  not  enough  to  satisfy  the  first 
of  the  three  purposes  for  which  the  first  judgment  was  given,  for 
there  is  due  from  Washington  to  William  P.  Worrall  §2021.34, 
while  the  balance  for  distribution  is  only  $1241. 

The  case  is  precisely  the  same  as  if  appellant  had  taken  three 
separate  judgments  for  the  three  separate  objects  mentioned,  and 
had  proceeded  only  on  the  first ;  or  one  judgment  for  the  money 
he  was  actually  out  of  pocket:  and  therefore  the  principles 
invoked  by  the  court  below  in  the  determination  of  the  case  are 
inapplicable.  It  is  not  pretended  that  the  fund  for  distribution 
was  raised  out  of  any  security  which  had  been  placed  in  appel- 

5  Wr.— 34 
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lant's  hands  by  W.  M.  Worrall,  to  indemnify  him  against  his 
position  as  surety;  and  therefore  the  cases  of  Erb's  Appeal, 
Heims  v.  Barnitz,  and  Winter  v.  Ludlow,  cited  by  the  court,  can- 
not influence  the  case. 

In  distributing  the  proceeds  of  the  sale  of  the  personal  pro- 
perty of  Washington  M.  Worrall,  is  it  enough  to  deprive  appel- 
lant's writ  of  its  twenty-two  days*  priority,  to  say  that  the  appel- 
lant was  a  defendant  in  appellee's  writ  ?  Is  the  writ  of  Richardson 
any  more  operative  as  against  the  property  of  W.  M.  Worrall, 
because  W.  P.  Worrall  is  a  co-defendant,  as  to  whom  the  sheriff 
returns  ''"nulla  bonaT*  The  law  is,  that  the  earliest  writ  has 
priority  as  to  personal  property.  This  is  subject  to  qualification, 
when  there  is  collusion  between  the  plaintiff  in  the  earlier  writ 
and  the  defendant.  The  fraud  takes  away  the  priority.  Is  it 
necessary  that  circumstances  like  the  present  should  extend  the 
qualification?  The  writ  of  the  appellant  was  fully  operative, 
but  the  judgment  of  the  court  below  renders  it  a  nullity,  and  for 
BO  fraud  or  irregularity  whatever,  nor  because  appellant  was  one 
of  the  defendants  in  appellee's  writ.  It  ignores  appellant's  pri- 
ority as  against  the  property  of  W.  M.  Worrall,  on  the  one  hand, 
while  on  the  other,  in  the  pursuit  of  a  claim  against  W.  P.  Wor- 
rall, it  gives  appellees  all  the  advantages  of  an  attachment  upon 
an  ordinary  ji,  fa.  As  against  W.  M.  WorraU's  property,  his 
execution  is  second,  and  must  be  postponed ;  as  against  W.  P. 
Worrall,  he  cannot  take  at  all  out  of  W.  M.  WorraU's  p|-operty, 
upon  a  Ji,  fa. 

Nor  have  the  appellees  any  equity  which  entitles  them  to  pri- 
ority. The  appellant  claims  the  right  of  distributing  his  own 
assets  among  his  creditors  in  his  own  way,  unless  the  law  clearly 
puts  the  same  out  of  his  power.  The  appellees  purpose  availing 
themselves  of  a  preference  to  which  it  is  urged  they  have  no  legal 
right. 

John  C,  Bullitt,  for  appellee. — The  case  is  controlled  by  the 
established  principle  in  equity,  that  when  two  persons  become 
jointly  bound  to  a  third  person,  one  as  surety  to  the  other,  and 
the  principal  debtor  gives  to  the  surety  any  securities  for  indem- 
nity to  him  against  such  obligation,  then,  in  case  of  the  insol- 
vency of  the  joint  obligors,  the  "  creditor  is  entitled  to  all  the 
securities  taken  by  the  surety  of  his  debtor,  either  for  the  pur- 
pose of  securing  the  payment  of  the  debt  to  the  creditor,  or  for 
the  purpose  of  indemnifying  himself  against  the  payment  of  it:" 
Story's  Eq.  Jur.  vol.  1,  p.  569 ;  Cornwell's  Appeal,  7  W.  &  S. 
308;  Himes  v.  Barnitz,  8  Watts  45;  Erb's  Appeal,  2  Penna.  R. 
297 ;  Moore's  Appeal,  7  W.  &  S.  298 ;  Maure  v.  Harrison,  1  Eq. 
Cas.  Abr.  93 ;  Wright  v.  Morley,  11  Ves.  12. 

Should  this  fund  be  awarded  to  the  appellees,  the  appellant 
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suffers  no  injury,  because  the  fund  goes  to  pay  his  debt  to  the 
appellees.  But  if  awarded  to  the  appellant  the  appellees  will 
be  injured,  as  it  deprives  them  of  a  legal  right  to  the  money 
raised  by  the  sale,  and  subject  to  distribution  by  the  court.  No 
other  mode  can  be  adopted  by  which  to  work  out  the  equity  of 
the  appellees.  William  P.  Worrall  is  insolvent.  If  awarded  to 
him,  the  appellees  inevitably  lose  the  whole  amount.  Equity 
avoids  circuity  of  action  when  it  can  reach  directly  what  might 
be  done  indirectly. 

The  appellees  have  a  right  to  compel  William  P.  Worrall  to 
pay  this  money  to  them,  even  if  he  had  received  it.  The  court 
have  merely  to  do  what  could  be  reached  by  another  but  circui- 
tous mode. 

William  P.  Worrall  is  estopped  by  his  position  as  defendant 
in  the  appellees'  execution,  from  denying  their  right  to  the  money 
raised  by  a  sale  under  it. 

The  opinion  of  the  court  was  delivered,  February  17th  1862,  by 

Woodward,  J. — W.  P.  Worrall  having  bound  himself  as  surety 
for  the  debt  of  W.  M.  Worrall  to  Richardson  &  Pease,  took  a 
judgment  against  his  principal,  Wm.  M.  Worrall,  for  an  amount 
of  actual  indebtedness,  and  for  his  indemnity  against  this  and 
other  liabilities,  which  he  had  assumed  for  the  benefit  06  W.  M. 
Worrall.  On  this  judgment  W.  P.  Worrall  issued  a  fi,  fa.  Au- 
gust 3d  1859,  and  levied  it  on  the  goods  of  W.  M.  Worrall. 

The  instrument  of  suretyship  given  by  W.  P.  Worrall  to  Rich- 
ardson &  Pease  was  a  joint  judgment  against  himself  and  W.  M. 
Worrall,  and  on  this  judgment  &fi,fa.  was  issued  August  25th 
1859,  and  levied  on  the  same  goods  of  W.  M.  Worrall  as  the 
prior  writ  above  named.  The  goods  were  sold  under  both  writs, 
and  the  question  is,  to  which  of  them  shall  the  proceeds  of  sale 
be  applied  ?  It  is  part  of  the  case  that  W.  P.  Worrall  was  insol- 
vent on  the  3d  August  1859,  and  still  is. 

The  auditor  awarded  the  money  to  W.  P.  Worrall,  on  account 
of  the  priority  of  his  execution,  but  the  court  reversed  the  au- 
ditor's distribution,  and  gave  the  money  to  Richardson  &  Pease. 
The  reasons  of  the  learned  judge  are  satisfactory  to  us.  His 
ruling  is  justified  by  the  principle  that  was  asserted  in  Erb's 
Appeal,  2  Penna.  R.  296,  and  in  Himes  v,  Barnitz,  8  Watts  39. 
The  funds  for  distribution  in  these  cases  arose  from  sales  of  real 
estate :  in  this  case  the  fund  is  raised  from  personalty,  but  this 
circumstance  cannot  affect  the  application  of  the  equitable  prin- 
ciple which  forbids  a  joint  debtor,  who  is  insolvent,  to  divert  a 
fund  from  a  creditor  to  whom  he  owes  it,  into  his  own  irrespon- 
sible pocket.  True,  W.  P.  Worrall's  prior  lien  on  the  goods  was 
a  legal  right,  superior  to  any  right  which  Richardson  &  Peas© 
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acquired  to  the  goods.  But  their  right  to  demand  the  debt  of 
W.  P.  Worrall  was  as  legal  and  complete  as  his  right  to  the  pro- 
ceeds of  sale.  The  money  is  here  for  distribution,  and  equity 
will  take  notice  of  the  legal  rights  of  both  parties.  It  will  not 
overlook  the  fact  that  W.  P.  Worrall  is  attempting  to  intercept 
the  fund  by  means  of  a  judgment  and  execution,  which  were,  in 
part  at  least,  his  indemnity  against  this  very  claim  of  Richard- 
son &  Pease,  and  that  if  the  fund  be  awarded  to  him,  it  will,  by 
reason  of  his  insolvency,  be  lost  to  Richardson  &  Pease.  To 
enforce  his  right  under  such  circumstances,  to  the  defeat  of  his 
obligation,  would  be  inequitable  and  unjust.  He  is  no  better 
entitled  to  receive  the  fruits  of  the  sale  than  he  is  bound  to  pay 
them  over  to  Richardson  &  Pease.  As  it  would  be  equitable  for 
him  to  hand  over  the  money  to  Richardson  &  Pease  as  soon  as 
it  should  come  into  his  hands,  equity  will  take  care  to  secure  this 
result  by  not  letting  the  money  go  into  his  hands  at  all,  but  will 
dispose  of  it  as  it  would  be  his  duty  to  apply  it. 

The  decree  is  aflSrmed. 
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Public  Buildings. 

ACCIDENT. 

Bailment,  3. 

ACCORD  AND  SATISFACTION. 

When  a  defence.    Debtor  and  Creditor,  1,  2. 

ACCOUNT. 

Purchaser  of  interest  of  copartner,  entitled  to.    Partnership,  7. 

ACCOUNT  RENDER. 
Assumpsit,  2,  3. 
Equity,  1-3. 
Trover,  7. 

ACKNOWLEDGMENT. 
Limitations,  5. 

ACTION. 

Debtor  and  Creditor,  1. 
Trover,  1-3. 

ACT  OF  GOD. 

Bailment,  3. 

ADMINISTRATOR. 

Decedents'  Estates. 

ADMINISTRATION. 
Pleading,  3. 

ADULTERY. 

Evidence,  12. 
Will,  4,  5. 

AFFIDAVIT  OF  DEFENCE. 

In  an  action  upon  two  promissory  notes,  the  defendant  filed  an  affidavit 
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of  defence,  alleging  a  prior  agreement  on  the  part  of  tbo'plaintiff  to  for- 
bear proceedings  on  the  said  notes  and  to  give  time  for  payment,  provided 
he  would  give  a  mortgage  on  sufficient  real  estate  to  secure  his  whole 
debt  to  plaintiff  (of  which  the  notes  were  part),  pay  certain  costs  and 
give  a  note  with  endorsers  for  extra  interest,  &o. ;  that  he  paid  the 
costs,  had  the  mortgage  and  note  prepared,  and  ''  with  these  documents 
offered  plaintiff  to  carry  out  his  agreement  with  him  in  good  faith  and 
to  its  full  extent,''  but  that  plaintiff  refused  said  bond  and  mortgage  and 
note,  on  the  ground  that  the  real  estate  proposed  as  security  was  not 
sufficient  in  value,  whereas  he  the  defendant  averred  the  contrary  to 
be  true:  the  court  below  having  entered  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence,  on  writ  of  error  it  was  held :  That,  by  the 
agreement,  the  defendant  was  bound  to  produce  and  exhibit  the  mort- 
gage to  the  plaintiff  or  his  counsel  to  judge  of  its  sufficiency,  of  which 
the  defendant  was  not  the  judge ;  that  as  tlie  affidavit  did  not  aver  a 
tender  of  the  note  and  mortgage,  and  that  an  opportunity  was  given  the 
plaintiff  to  judge  of  its  sufficiency ;  it  was  not  sufficient,  and  that  the 
entry  of  judgment  in  the  court  below  was  not  error.  Blackburn  v. 
Ormshy,  98. 

AGENT. 

Principal  and  Agent. 

AGREEMENT  OF  HEIRS. 
Partition,  1,  2. 

ALTERATIONS  OF  BILL  OR  NOTE. 

What  are  material.    Bills  and  Notes,  5. 

ALTERNATIVE  LEGACY. 
Will,  6-8. 

ANSWER  TO  POINTS. 
Error,  3. 

ASSIGNEE. 

When  a  competent  witness.    Assignment  por  Creditors,  2. 

ASSIGNMENT  FOR  CREDITORS. 
Decedents'  Estates,  9. 
Railroads,  6,  7. 
Vendor  and  Vendee,  1-4. 

1.  An  assignee  for  the  benefit  of  creditors,  employed  the  assignor  as 
his  agent,  and  having  reconveyed  a  part  of  the  property,  took  mortgages 
for  the  purchase-money,  which  he  gave  to  the  mortgagor  to  negotiate ;  the 
latter  sold  the  mortgages,  receiving  in  part  pay  certain  real  estate,  taking 
the  title  in  his  own  name.  Held,  that  the  property  so  acquired  was  held 
in  trust  for  the  assignee ;  and  that  after  an  Orphans'  Court  sale  of  the 
same  by  the  administrator  of  the  deceased  assizor,  the  assignee  is  enti- 
tled to  the  proceeds  of  sale  for  the  use  of  the  assignment  creditors.  Bobb's 
Appeal,  Tas8et/*8  Estate,  45. 

2.  The  assignee  having  settled  his  account  and  been  discharged  from 
his  trust,  and  a  successor  having  been  appointed,  w  a  competent  witness 
to  prove  that  property  standing  in  the  name  of  the  assignee,  was  pur- 
chased with  the  trust  funds,  and  is  a  part  of  the  estate  for  the  payment 
of  the  assignment  creditors.     Id. 

3.  Where  an  assignee  (in  trust  for  creditors)  reconveys  property, 
taking  mortgages  for  the  purchase-money,  which  he  negotiates,  and  the 
property  so  reconvened  and  mortgaged  is  subject  to  a  mechanic's  lien, 
which  is  also  one  of  the  assignment  debts,  and  the  assignee,  who  is  also 
administrator  of  the  deceased  assignor,  makes  payments  on  the  mecha- 
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nic's  lien,  be  but  performs  hia  duty  as  vendor,  and  must  claim  credit  for 
the  payment  in  hia  account  aa  assignee,  but  he  cannot  be  allowed  for  the 
payment,  in  his  administration  account,  to  the  prejudice  of  the  assignee 
of  the  mortgage.     Robb^s  Appeal^  Tasset/^s  E^statey  45. 

4.  The  Pennsylvania  Railroad  Company  being  about  to  purchase  the 
rolling  stock  and  bonds  of  the  Sunbury  and  Erie  Railroad  Company,  and 
to  lease  it  for  the  term  of  nine  hundred  and  ninety-nine  years,  the  lessee 
agreeing,  by  the  contract,  to  keep  the  road  in  repair,  mamtain  its  equip- 
ment, and  pay  thirty  per  cent,  of  the  gross  earning,  for  taxes,  interest 
on  bonds,  &r.,  and  tne  balance,  if  any,  to  the  lessors ;  on  bill  in 
equity  filed  by  a  stockholder  in  both  companies,  for  a  preliminary 
injunction  against  the  proposed  purchase  and  lease,  it  was  Eeld^  that  the 
intended  contracts  were  valid,  because  within  the  corporate  powers  of  the 
two  companies,  under  the  Acts  of  Assembly  of  April  13th  1860  and 
April  23d  18G1,  and  that  they  were  not  assignments  in  trust  for  the 
benefit  of  creditors,  with  preferences.  Gratz  v.  The  Pennsylvania  Rail- 
road  Co.,  447. 

ASSIGNMENT  OF  DECEDENT'S  ESTATE  BY  ADMINISTRATORS. 
Decedexts'  Estates,  9. 

ASSISTANT  LAW  JUDGE. 
Mandamus,  1. 

ASSOCIATE  SECEDER  CHURCH. 
Corporations,  1-4. 

ASSUMPSIT. 

Pleading,  1. 

1.  Where,  in  an  action  for  materials  furnished,  and  work  and  labour 
done  for  a  steamboat,  the  declaration  was  for  a  quantum  meruit^  and 
no  special  contract  was  shown,  so  as  to  bring  the  case  within  the  rule 
of  actions  on  entire  contracts,  where  entire  performance  or  its  equivalent 
must  be  alleged,  and  followed  by  proof  showing  complete  performance, 
or  dispensation  therewith  by  the  party  entitled  to  performance ;  com- 
pensation may  be  allowed  tlfe  defendant  for  the  defective  workmanship 
of  the  plaintiff  by  a  deduction  from  the  amount  claimed  ;  and  the  charge 
of  the  court  that  there  might  be  *'  a  deduction  in  proportion  as  the  work 
failed  to  answer  the  purpose"  was  not  error.     Wright  v.  Cumpsty,  102. 

2.  Where  parties  agree  to  engage  in  a  single  transaction  or  venture  for 
the  purpose  of  making  profits,  their  agreement  does  not  amount  to  a  part- 
nership in  such  manner  as  to  compel  the  partner  seeking  his  share  of 
the  profits,  or  payment  for  work  and  labour  done  and  materials  fur- 
nished, in  excess  of  his  proportionate  share  of  the  venture  from  the 
other  partner ;  to  resort  to  an  action  of  account  render,  but  he  may 
recover  in  assumpsit:  therefore  it  was  not  error  to  allow  the  jury,  in  the 
action  of  assumpsit^  to  settle  the  rights  of  the  parties  as  between  them- 
selves. Where  the  partnership,  if  it  existed,  was  in  a  single  transaction, 
and  there  were  no  debts  due  by  or  in  favour  of  the  firm,  the  plaintiff  in 
such  a  case  could  recover  in  the  equitable  action  of  assumpsit  that 
which  would  make  him  equal  with  his  copartner.     Id, 

3.  The  doctrine  of  recovery  on  an  implied  promise  in  the  case  of  a 
single  partnership  transaction  or  joint  adventure,  instead  of  requiring 
a  balance  struck  and  an  express  promise  to  pay  it,  laid  down  in  Gilles 
r.  McKinney,  6  W.  &  S.  79 ;  Galbraith  r.  Moore,  2  Harris  86  ;  Van  Am- 
rindge  p.  Ellmaker,  4  Barr  281,  and  Borrell  r.  Borrell,  9  Casey  492,  fol- 
lowed and  approved.     Id. 

ATTACHMENT  IN  EXECUTION. 
Execution. 
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AUCTIONEER. 

Purchase  by,  when  Talid.    Execution,  2. 

AUDITORS. 

Equity,  3, 

BAILMENT. 

1.  A  firm  shipped  goods  upon  a  river  steamboat,  the  owners  of  which, 
as  common  carriers,  contracted,  by  their  bill  of  lading,  to  deliver  at  the 
place  of  destination  safely  and  in  good  order,  '*  the  unavoidable  dangers 
of  the  river  navigation  and  fire  excepted:"  the  boat  was  run  into  and  sunk 
and  the  goods  lost,  without  fault  on  the  part  of  her  master  or  crew;  in 
an  action  against  the  owners  to  recover  the  value  of  the  goods,  it  was 
held:  That  the  loss  was  covered  by  the  exception  in  the  bill  of  lading 
and  that  the  plaintiffs  were  not  entitled  to  recover.  Hayt  v.  Kennedy^ 
o7o. 

2.  ''Unavoidable  accidents  or  dangers''  in  a  bill  of  lading,  mean 
such  accidents  as  are  unavoidable  by  the  carrier ;  but  in  order  to  avail 
himself  of  the  exception  to  his  liability  he  must  prove  the  existence  of 
the  danger,  and  also  show  by  clear  and  conclusive  testimony  that  there 
was  no  default  on  his  part.     Id. 

3.  The  phrases  "  Act  of  God ;"  "  Inevitable  accident ;"  **  Unavoidable 
dangers  of  the  river  navigation,"  &c.,  discussed  and  distinguished.    Id, 

BANK  DEPOSITS. 

By  partner,  must  be  in  firm  name,  and  under  control  of  firm.    Pabt- 
NERSHIP,  11-13. 

BANKER. 

Defence  to  action  against  for  negligence  in  demanding  payment  of  note. 
BiLT^  AND  Notes,  9-12. 

1.  Where  a  banker  in  one  city  acting  only  as  an  agent  to  transmit, 
sends  the  draft  of  a  third  person  to  a  banker  in  another  city,  for  collec- 
tion merely,  and  no  advances  are  made  nor  new  credits  given  on  account 
of  the  draft,  and  there  is  no  evidence  of  the  mode  of  dealing  between 
them,  the  collecting  banker  cannot,  on  failure  of  his  correspondent, 
credit  the  proceeds  of  the  draft  to  hi§  account,  but  is  liable  therefor  to 
the  owner.    Jones  &  Co,  v.  Milliken  &  Son,  252. 

2.  But  if  a  collecting  bank  regards  and  treats  a  remitting  bank  as  the 
owner  of  the  negotiable  paper  which  it  transmits  for  collection,  and  has 
no  notice  to  the  contrary,  and  upon  the  credit  of  such  remittances  made 
or  anticipated  in  the  usual  course  of  dealing,  balances  are  from  time  to 
time  suffered  to  remain  in  the  hands  of  the  remitting  bank,  to  be  met  by 
the  proceeds  of  such  negotiable  paper,  then  the  collecting  bank  is  enti- 
tled to  retain  against  the  real  owner,  for  the  balance  of  account  due  from 
the  remitting  bank.    Id. 

BAl^KS. 

Bankeb,  2. 

BARRATRY. 

Insuranck,  14. 

Bills  of  exception. 

Not  allowed  in  Quarter  Sessions.    Ooitrts,  8,  9.    Error,  6,  7. 

BILL  OF  LADING. 
Bailment,  1,  2. 

BILLS  AND  NOTES. 

Affidavit  of  Defence,  1. 

Partnership,  2. 

1.  To  toll  the  Statute  of  Limitations  by  evidence  of  a  payment  on  a 
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note,  it  mast  be  proven  unequiTOoallj  that  the  payment  was  made  on  the 
claim  in  suit    Shaffer  y.  Shaffer^  51. 

2.  The  endorsement  of  payment  in  the  handwriting  of  the  plaintiff  or 
promissee  alone,  is  not  proper  to  so  to  the  jury.    Id, 

3.  An  endorser  who  gives  credit  to  a  note  or  bill  by  his  endorse- 
ment, whether  with  or  without  consideration,  is  bound  to  make  it  good  in 
the  hands  of  any  subsequent  endorsee,  who  receives  it  for  value,  and  in 
the  ordinary  course  of  business.     Siruthera  v.  Kendall  <Sc  Son,  214. 

4.  Where  endorsees  of  a  bill  of  exchange  took  it  on  for  an  antecedent 
indebtedness  of  a  firm,  to  whom  it  had  passed  in  the  regular  course  of 
business  before  maturity,  and  gave  credit  for  the  amount  on  their  books, 
the  consideration  was  sufficient  in  law,  and  in  an  action  against  a  prior 
endorser,  tliey  were  entitled  to  recover,  notwithstanding  the  equities 
which  might  have  existed  between  the  original  parties,     id. 

5.  The  noting  of  the  residences  of  endorsers,  after  their  names,  upon 
a  bill  of  exchange,  does  not  affect  its  identity,  nor  avoid  it  as  to  any 
of  the  parties  to  it.     Id, 

6.  The  general  rule  is  that  an  agent  is  competent  as  a  witness  for  his 
principal,  except  in  cases  where  the  principal  is  sued  on  account  of  the 
negligence  of  the  agent.    Id, 

7.  Therefore  it  was  not  error  in  the  court  below  to  admit  in  evidence 
the  deposition  of  a  notary,  to  prove  demand  of  payment,  protest,  and 
notice  thereof  to  defendant.     Id. 

8.  Where  the  bill  was  addressed  to  the  drawee  at  a  particular  house, 
and  was  accepted  generally  by  him,  the  address  indicates  the  place  where 
it  is  to  be  presented  for  payment,  and  a  presentment  there  is  sufficient, 
as  against  the  drawee  and  endorsers.     Id, 

9.  It  is  a  sufficient  presentment,  demand,  and  refusal  of  payment  of  a 
note,  or  a  legal  equivalent  thereto,  that  it  was  in  the  banking  house 
where  it  was  made  payable  on  the  day  it  fell  due,  and  that  there  were 
no  funds  of  the  maker  there,  nor  other  provision  for  payment.  Hal" 
lowell  <ic  Co.  V.  Curry  et  aL,  322. 

10.  Where  a  note  fell  due  on  Saturday,  and  the  residence  of  the  hold- 
erii  and  endorser,  and  the  place  of  payment,  were  all  in  the  same  city, 
written  or  verbal  notice  of  non-payment  might  have  been  given  to  the  en- 
dorser personally  :  if  written,  it  might  have  been  left  at  his  dwelling  or 
place  of  business,  either  on  that  day  or  the  following  Monday.     Id. 

11.  In  an  action  by  the  owners  of  a  note  against  a  banking  firm  at 
whose  office  the  note  was  made  payable,  for  neglect  in  not  demanding 
payment  from  the  maker,  and  in  not  giving  notice  of  the  non-payment 
thereof  to  the  endorser,  by  reason  whereof  he  was  discharged  and  the 

Elaintiffs  lost  their  debt,  it  is  a  sufficient  defence  to  show  that  the  maker 
ad  no  funds  in  the  banking  office  when  it  fell  due,  and  that  notice  of 
dishonour  was  actually  received  in  due  time  by  the  endorser.    Id. 

12.  Where  a  notary  received  the  note  for  protest  from  a  clerk  of  the 
banking  office  where  it  was  payable,  between  ten  and  eleven  o'clock  on 
the  night  of  the  day  it  fell  due,  and  he  placed  the  notice  of  protest 
then  made  under  the  door  of  the  endorser's  residence,  before  twelve 
o'clock,  at  the  request  of  his  daughter,  who  took  it  up  and  placed  it  on 
her  father's  desk,  so  that  he  got  the  notice,  it  was  sufficient,  as  the  issue 
was  upon  the  neglect  of  the  defendants  in  not  giving  notice  to  the  en- 
dorser of  the  non-payment  of  the  note.    Id. 

BOND. 

1.  A  bond  in  the  sum  of  two  thousand  dollars,  with  condition  that 
the  obligor  execute  and  deliver  the  deeds  for  certain  lands  described,  in 
exchange  for  other  lands  conveyed  to  him  by  the  obligee,  is  not  to  be  re- 
garded in  the  nature  of  stipulated  dama;;es,  so  that  on  breach,  the  pen- 
alty becomes  the  measure  of  damages.     Burr  v.  Todd,  206. 
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2.  In  an  action  on  the  bond  against  tho  obligor  therein  for  refusing  to 
convey  the  hinds  in  purauance  of  the  bargain  of  exchange,  the  measure 
of  damages  is  the  value  of  those  lands  at  the  time  when  they  should 
have  been  conveyed  to  the  obligee.     Burr  v.  Todd^  200. 

BREACH  OF  COxNDITION  IN  DEED. 
Remedy  for.    Deed,  I. 

BRIDGES. 

1.  A  general  power  given  to  a  company  by  Act  of  the  Legislature,  to 
construct  a  bridge  over  a  navigable  river,  when  limited  by  no  express 
restrictions,  includes  the  right  to  construct  and  maintain  piers  in  the 
bed  of  tlie  stream,  that  mode  of  support  being  at  the  time  of  the  grant 
and  since,  common  and  usual.  Clarke  v.  The  Birmingham  and  FUli- 
burgh  Bridge  Co.,  147. 

2.  In  the  proper  exercise  of  such  a  right,  the  bridge  company  are  not 
liable  for  any  loss  sustained,  consequent  merely  upon  the  erection  and 
maintenance  of  the  piers,  which,  though  they  may  be  in  some  degree 
obstructions  to  the  navigation,  are  not  for  that  reason  alone  unlawful.   Id, 

3.  A  grant  of  the  eminent  domain  of  the  Commonwealth,  so  far  as  it 
is  not  specially  restricted,  passes  the  immunity  which  pertained  to  it  while 
it  wasnn  the  hands  of  the  state;  and  the  Commonwealth  having  the  right 
to  build  the  bridge,  with  piers  to  support  it,  without  liability  for  conse- 
quential damages,  the  bridge  company  have  the  same  rights  and  immu- 
nity.    Id. 

4.  The  Act  of  August  14th  1725,  relating  to  a  drawbridge  on  Chester 
creek,  and  providing  that  no  bridge  should  be  erected  over  any  river  or 
navigable  stream,  so  as  to  hinder  navigation,  &c.,  applies  only  to  bridges 
erected  witliout  authority  of  law,  and  cannot  take  from  a  subsequent 
legislature  the  power  to  authorize  the  construction  of  a  bridge  with  piers 
over  a  navigable  stream;  and  a  charter  for  a  bridge  company,  under  the 
Act  of  April  3d  1837,  is  not  subject  either  to  that  act  or  to  the  Mill- Dam 
Act  of  1803,  which  applies  only  to  dams  erected  under  it,  and  prohibits 
only  such  obstructions  as  are  not  legalized  by  statute.     Id, 

5.  The  right  to  erect  a  bridge  under  a  charter  necessarily  includes 
a  right  to  fix  the  number  and  location  of  the  piers,  at  the  discretion  of  the 
company ;  for  a  wanton  abuse  or  a  careless  and  negligent  exercise  of 
that  right,  resulting  in  immediate  injury  to  an  individual,  a  private 
action  might  be  maintained ;  but  the  company  are  not  responsible  where 
the  damages  result  merely  from  a  mistake  of  judgment  in  locating  the 
pier.    Id, 

6.  The  state  alone  has  power  to  redress  a  wrong  done  to  the  public  by 
an  improper  location  of  the  piers,  and  to  compel  the  removal  of  the  ob- 
structions ;  it  cannot  be  accomplished  by  a  private  suit.    Id. 

BUILDING  ASSOCIATIONS. 
Corporations,  12,  13. 

BURDEN  OF  PROOF. 
Bailment,  2. 
Pleading,  1,  3. 

CARRIER. 

Bailment,  1,  2. 

CASKS  AFFIRMED,  QUALIFIED,  OR  DOUBTED. 

1.  McCurdy's  Appeal,  5  W.  &  S.  397 ;  Greiner's  Estate.  2  Watts 
14 ;  Wallace's  Appeal,  5  Barr  103  ;  affirmed  in  Robb*8  Appeal,  45. 

2.  Gillis  V.  MoKinnev.  6  W.  &  S.  79  ;  Galbraith  r.  Moore,  2  Harris 
86 ;  Van  Amrindge  v.  fillmaker,  4  Barr  281 ;  Borrell  v.  Borrell,  9  Ca- 
sey 492 ;  affirmed  and  approved  in  Wright  v.  Cumpsiy,  102. 
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CASES  AFFIRMED,  QUALIFIED,  OR  DOUBTED. 

3.  lloldsliip  «?.  Patterson,  7  Watts  547 ;  Brown  v.  Williamson's  Ex- 
ecutors, 12  Casey  338,  affirmed  in  liees  v.  Livingstoriy  113. 

4.  Dugan  v,  Monongahela  Bridge  Co.,  3  Casey  310;  Bacon  r.  Ar- 
thur, 4  Watts  437,  and  Plummer  t>.  Alexander,  2  Jones  81,  commented 
on  and  distinguiKhed ;  Monongahela  Navigation  Co.  v.  Coon,  6  Barr 
382,  affirmed  in  Clarke  v.  The  Birmingham  and  Piiishurgh  Bridge  Co., 
147. 

5.  Milliken  v.  Kendig,  2  Pa.  Rep.  447,  and  Luce  v,  Snively,  4 
Watts  396,  overruled.  Swaar^s  Appeal,  1  Barr  93,  commented  on  and 
explained  in  Horner  dh  Roberts  v.  llasbrouckj  109. 

t).  Chew  V,  Barnet,  11  S.  &  R.  389  ;  Reed  i?.  Dickey,  2  Watts  459  ; 
Kramer  v.  Arthurs,  7  Barr  165  j  doubted  in  part  in  Rhines  et  al.  v. 
Baird,  256. 

7.  Thomas  t?.  The  Commissioners,  8  Casey  218,  Hamilton  r.  The 
Councils,  10  Id.  496,  Armstrong  v.  Commissioners,  1  Wright  277,  and 
Middleton  v.  Same,  1  Id.  237,  affirmed  in  Commonwealth  ex  rel.  Rein- 
both  V.  Councils  of  Pittsburgh,  278. 

8.  The  dictum,  that  the  Act  of  1846  applies  only  to  the  case  of  an 
ejectment  by  a  vendor  and  a  verdict  in  his  favour,  with  time  to  the  ven- 
dee to  redeem,  as  stated  in  Brown  v.  Nickle,  6  Barr  390,  and  as  quoted 
in  Hersey  v.  Turbett,  3  Casey  428,  Lykens  p.  Tower,  Id.  468,  and  Pe- 
terman  p.  Ruling,  7  Id.  435,  overruled  in  HiU  v.  Oliphani,  364. 

CERTAINTY  IN  AFFIDAVIT  OF  DEFENCE. 
Affidavit  op  Defence. 

CHARTER 

Alteration  of,  effect  on  municipal  subscriptions  to  railroad  companies. 

Corporations,  6. 
Copy,  when  evidence.    E  yidencb,  13, 14. 

CHARTERED  PRIVILEGES. 

Violation  of,  redressed  only  on  complaint  of  Commonwealth.  Bridges,  6. 

CHURCH  PROPERTY. 

Of  divided  congregation,  title  to.     Corporations,  2-4. 

CITY  ORDINANCE  AS  TO  MARKETS. 
Corporations,  14. 

CITY  STREETS. 

Roads  and  Streets. 

COMMISSIONS. 

Of  trustees ;  and  when  reduced  on  appeal.    Decedents'  Estates,  2,  3. 

COMMON  CARRIER. 
Bailment,  1,  2. 

COMMON  PLEAS. 
Courts,  6. 
Lunatic,  1,  2. 

CONDITION. 

In  insurance  policy.    Insurance,  7-9. 
In  deed,  construed.    Deed,  1-4. 

CONDITIONAL  SUBSCRIPTIONS. 
When  valid.    Railroads,  1-4. 
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CONDITIONAL  VERDICT. 
Ejectment,  2,  3. 

CONSEQUENTIAL  DAMAGES. 
Bridges,  3,  5. 

CONTRADICTION  OF  WITNESS. 
Evidence,  4,  5. 

CONTRADICTORY  STATEMENTS. 

EriDENCE,  3. 

CONSTITUTIONAL  LAW. 
Corporations,  I. 

1.  The  43d  section  of  the  Election  Law  of  Pennsylvania,  passed  July 
2d  1839,  allowing  soldiers  in  actual  military  service  to  vote,  outside  of 
the  boundaries  of  the  state,  conflicts  with  the  amended  clause  of  the  3d 
article  of  the  constitution,  and  is  therefore  unconstitutional,  null  and 
void.     Chase  v.  MiUer,  403. 

2.  The  provision  of  the  Ist  section  of  the  Act  of  May  21st  1861,  enti- 
tled **  An  Act  relating  to  judgments  and  executions,"  which  directs  the 
courts  to  grant  a  stay  of  execution  against  a  defendant,  on  proof  of  an 
agreement  in  writing  to  that  effect  by  a  majority  of  his  creditors  whoso 
demands  exceed  two-thirds  of  the  defendant's  indebtedness,  is  in  violation 
of  that  portion  of  the  state  and  national  constitutions  which  protects  the 
inviolability  of  contracts.     Bunn^  Raiguel  dh  Co.  v.  Oorgas,  441. 

3.  The  Act  of  March  7th  1861,  authorizing  the  state  treasurer  to 
cancel  $3,500,000  of  the  bonds  of  the  Sunbury  and  Erie  Railroad  Com- 
pany, and  directing  the  satisfaction  of  the  mortgage  for  $7,000,000,  is 
not  a  violation  of  Sec.  4,  Art.  II.  of  the  Constitution  of  the  State,  relating 
to  the  sinking  fund,  and  is  therefore  constitutional.  Oraiz  v.  The  Penn- 
sylvania  Railroad  Co.  and  The  Philadelphia  and  Erie  Railroad  Co.,  447. 

CONTRACTS. 

Railroads,  2. 
Set-off,  1-3. 

1.  Where  the  strict  construction  of  a  contract  would  work  great  injust- 
ice, and  produce  results  that  could  not  reasonably  have  been  intended 
by  the  parties,  it  will  be  construed  not  by  its  literal  terms,  but  according 
to  its  spirit  and  meaning.     Biekford  v.  Cooper  dh  Co.,  142. 

2.  B.,  by  a  written  instrument,  agreed  to  transfer  to  C.  &  Co.  all  his 
claims  in  a  contract  with  L.  for  the  timber  on  certain  lands;  also  a  con- 
tract between  him  and  P.  for  the  manufacture  of  staves  from  the  timber, 
C.  &  Co.  agreeing  to  pay  $2000  for  the  contracts;  also  all  his  rights  under 
agreements  with  other  parties,  stipulating  for  the  points  where  the  staves 
were  to  be  delivered,  and  concluding  witn  the  promise  of  C.  &  Co.  to  pay 
him  $20  per  M.  for  the  staves.  After  the  timber  was  exhausted  on  the 
land  of  L.,  B.  brought  suit  and  recovered  for  all  the  staves  at  the  rate  of 
$20  per  M.  He  then  again  brought  suit  for  the  $2000  as  an  entirety, 
in  which  the  defendants  successfully  plead  in  bar  the  **  former  reco- 
very :*'  on  writ  of  error  it  was  Tield :  That  the  instrument  must  be  con- 
strued in  the  alternative,  as  either  an  agreement  to  pay  $2000  for  the 
contracts,  or  at  the  rate  of  $20  per  M.  for  the  staves  made  under  them, 
and  that  the  plaintiff  having  elected  the  latter  and  enforced  it  by  suit, 
could  not  again  recover  for  the  contracts  thereby  transferred ;  and  that 
the  cause  of  action  being  the  same  substantially,  the  plea  of  "  former 
recovery''  in  the  pending  action  was  an  absolute  bar.    Id. 

3.  An  executory  contract  in  which  there  has  been  a  total  failure  of 
oonsideration,  will  not  be  enforced  either  at  law  or  equity.  RockafdUm 
V.  Baker,  319. 
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CONVERSION. 
Trover,  7. 

CORPORATIONS. 

Courts,  13-15. 
Railroads. 
Will,  2. 

1.  Under  the  Constitution  of  Pennsylvania  every  religious  society  has 
its  laws  within  itself,  as  to  its  own  internal  order  and  the  mode  in  which 
it  fulfils  its  functions,  provided  it  keep  within  the  bounds  of  social 
order  and  morality.  Independent  cburcnes  have  their  law  in  their  own 
separate  institutions :  associated  churches,  theirs,  in  their  own  rules  and 
in  those  of  the  associated  organism.     McQinnis  et  al.  v.  Watson  el  al,^  9. 

2.  The  title  to  the  church  property  of  a  divided  congregation,  is  in 
that  part  of  it  which  is  acting  in  harmony  with  its  own  law;  and  the 
ecclesiastical  laws,  usages,  customs,  and  principles  which  were  accepted 
among  them,  before  the  dispute  began,  are  the  standard  for  determining 
which  party  is  right.     Id, 

3.  Tne  act  of  a  synod  is  binding  upon  the  congregations  composing 
it  as  members,  so  far  as  the  act  is  in  accordance  with  its  own  laws: 
in  general  organizations  of  united  synods  or  churches,  the  law  of  the  ge- 
neral organism  is  binding  on  all  the  individual  congregations;  and  a 
majority  of  a  single  congregation,  dissenting  from  the  act  of  union,  and 
seceding  therefor,  lose  all  their  rights  to  the  church  property.    Id, 

4.  A  congregation  of  the  Associate  Seceder  Church  of  North  America, 
purchased  in  1803  a  lot  of  eround,  erected  a  meeting-house  thereon,  and 
continued  to  worship  therein  until  1858,  when  the  synod  to  which  it  be- 
longed by  a  large  majority  formed  a  union  with  the  Associated  Reformed 
Synod.  A  majority  of  the  congregation  and  the  presbytery  to  which  it 
belonged  approved  of  the  union,  but  a  minority  disapproving,  claimed 
the  lot  and  meeting-house,  because  of  their  adherence  to  the  opinions 
and  principles  of  the  original  church :  Held,  that  as  authority  to  legis- 
late upon  the  doctrines,  forms,  and  practice  of  that  church,  was  one  of 
its  most  obvious  principles,  as  evidenced  by  frequent  and  material  changes 
therein  ;  as  the  objections  of  the  minority  of  the  congregation  to  the  act 
of  union,  assumed  a  degree  of  strictness  and  rigidity  of  doctrine  too  mi- 
nute for  the  law  to  appreciate  and  take  cognisance  of;  and  as  the  action 
of  the  synod  and  presbyteries,  as  exhibited  in  the  evidence,  when  judged 
by  the  constitution  and  usages  of  that  church,  had  not  been  brought 
about  by  any  excess  of  usual  and  legitimate  authority  on  their  part ;  the 
act  of  union  therefore,  of  the  Associate  Seceder  Synod  of  North  America 
with  the  Associate  Reformed  Synod,  was  not  such  a  departure  from  it8 
ancient  usages  and  laws,  as  would  condemn  its  action;  and,  consequently, 
the  majority  of  the  congregation  approving  of  the  union,  were  the  regu- 
lar and  legitimate  succession  of  associate  owners,  and  the  part  acting  in 
harmony  with  its  own  laws,  and  as  such  were  entitled  to  the  edifice  and 
ground  of  the  meeting-house.     Id, 

5.  By  Act  of  Assembly  of  April  4th  1837,  the  Pittsburgh,  Kitta- 
ning  and  Warren  Railroad  Co.  was  incorporated,  and  under  it,  any  in- 
corporated company,  city,  or  borough  had  authority  to  subscribe  for  the 
stock  "as  fully  as  any  individual:"  the  charter  was  to  be  null  and  void 
if  the  road  was  not  commenced  within  five  and  completed  within  ten 
years  from  the  passage  of  the  act.  Before  the  expiration  of  that  time, 
the  supplement  of  16th  March  1847  was  passed,  extending  time  for  com- 
mencing until  Ist  June  1852,  and  for  completion  until  1st  June  1862. 
By  Hupplement  April  15th  1851,  the  time  for  commencing  was  extended 
to  June  1st  1855,  and  for  completion  until  June  1st  1865.  By  another 
supplement,  14th  April  1852,  the  name  of  the  road  was  changed  to  The 
Allegheny  Valley  Railroad  Co.,  certain  counties  were  authorized  to  sub- 
scribe, the  counties  and  cities  subscribing  to  pay  by  transfer  of  stocks 
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held  in  other  companies,  and  romovinp;  the  disability  of  the  acts  limiting 
the  corporate  debt  of  the  cities  of  Pittsburgh  and  Allegheny,  so  that 
neither  city  should  be  prevented  fn^m  subscribing.  The  city  of  Pitts- 
burgh, by  ordinance  of  May  7th  1852,  subscribed  for  8000  shares,  and 
issued  bonds  for  payment  of  subscriptions.  On  application  by  a  bond- 
holder for  mandamus  to  compel  the  payment  of  interest,  Ac,  an  answer 
was  tiled  denying  the  right  of  the  city  to  suhscribe,  or  to  issue  bonds  in 
payment  of  subscription.  Held:  That  the  right  to  subscribe  under  the 
Act  of  1837  did  not  expire  in  consequence  of  tbe  failure  to  commence 
and  complete  the  n)ad  within  the  time  mentioned  in  the  act,  for  it  was 
in  the  power  of  the  legislature  to  waive  the  right  of  the  state  to  resume 
the  privilege  offered,  which  was  done  by  the  supplements  of  1847  and 
1851,  extending  the  time  within  which  a  company  might  be  formed  to 
accept  the  franchises  offered  in  the  original  charter,  which  was  never 
withdrawn,  and  after  acceptance  by  the  company  had  not  been  lost  by 
non-user.  The  Commonwealth  ex  rel.  Reinboih  v.  The  Councils  of  PiiU- 
burgK  278. 

6.  That  the  change  by  the  legislature  of  the  name  of  the  railroad  com- 
pany did  not  affect  its  identity,  for  no  other  company  was  ever  organized 
under  the  original  act ;  nor,  when  the  Act  of  1852  relieved  the  company 
from  the  duty  of  fixing  the  termini  of  their  road  at  certain  points  named 
in  the  original  act,  could  a  subscription  made  afterwards  be  invalidated 
because  the  termini  ha<l  been  changed.     Id, 

7.  The  power  to  subscribe  gave  the  power  to  create  a  debt  and  to  give 
an  evidence  of  it.  The  city  was  to  subscribe  "as  fully  as  an  indivi- 
dual," and  as  an  individual,  by  agreement  with  the  company,  could  have 
given  his  bond  for  his  subscription,  so  could  the  city.     Id, 

8.  A  municipal  corporation  may  give  its  bond  for  a  legal  and  autho- 
rized debt,  unaer  its  general  corporate  powers ;  the  power  to  execute 
and  issue  bonds,  &c.,  belongs  to  all  corporations,  and  is  inseparable  from 
their  existence ;  it  is  for  this  they  bold  a  common  seal.     Id, 

9.  Though  grants  to  corporations  are  to  be  strictly  construed  in  favour 
of  the  public,  this  is  a  rule  to  be  invoked  in  seeking  what  has  been 
given — it  is  a  reason  for  holding  that  an  authority  has  not  been  conferred 
upon  a  corporation,  if  the  words  of  the  grant  are  not  clear  and  unam- 
biguous ;  but  not  for  stripping  a  power  given  of  its  natural  and  usual 
incidents.     Id, 

10.  A  municipal  bond  for  the  stock  of  a  railroad  company,  if  invalid, 
is  so,  not  because  the  municipal  corporation  has  no  power  to  is>ue 
bonds,  but  because  such  a  subscription  is  outside  of  the  power  of  the 
corporation :  but  when  the  legislature  has  authorized  the  subscription,  it 
becomes  a  debt  like  any  other,  and  may  be  secured  and  evidenced  in  the 
same  way ;  consequently  the  city  had  power  to  make  the  subscription  to 
the  stock  of  the  railroad  company,  and  the  bonds  were  lawfully  issued.  Id. 

11.  As  a  general  principle,  an  ordinance  by  city  councils  to  pay  a  mu- 
nicipal officer  his  salary,  should  be  founded  upon  another  ordinance  fixing 
the  salary  of  the  office :  for  public  officers  ought  to  have  a  fixed  compen- 
sation, so  as  not  to  be  dependent  up<m  councils,  who  are  but  trustees  of 
public  functions,  and  ought  not  to  vote  money,  as  matter  of  grace  or  fa- 
vour.    Smithy  Mayor  of  Erie^  v.  Commonwealth,  335. 

12.  Building  associations  can  recover  on  their  mortgage  loans,  only  the 
sum  actually  loaned,  with  legal  interest  thereon.  Houser  y.  Hermann 
Buildim/  Associaiion,  478. 

13.  Neither  the  Acts  of  Assembly  of  May  8th  1855,  or  May  8th  1857, 
authorize  building  associations  to  enforce  their  usury  in  usurious  con- 
tracts of  loan :  nor  does  the  Act  of  April  12th  1859,  retroact  so  as  to 
alter  the  legal  rights  of  parties  who  had  contracted  loans  with  building 
associations  prior  to  that  act.     Id. 

14.  Under  a  city  ordinance  requiring  that  baskets  used  for  the  sale 
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of  fruit  and  vegetables,  should  hare  the  fractional  parts  of  a  bushel  con- 
tained in  each  marked  ur  stamped  thereon,  or  else  to  be  forfeited  with 
contents,  the  clerk  of  the  city  market  seized  several  baskets  of  apples  and 
forfeited  them  as  offered  for  sale  in  unmarked  baskets.  In  replevin  there- 
for, it  was  Held : 

That  as  no  act  of  the  legislature  expressly  authorized  the  forfeiture, 
the  city  councils  had  no  power  to  inflict  that  penalty  for  the  violation  of 
the  ordinance.     Fhillips  v.  Allen,  481. 

COUNSEL  FEES. 

When  a  proper  credit  for  executor.    Decedents*  Estates,  5. 

COUNTIES. 

Possess  no  legislative  powers.    KiUaning  Academy  v.  Broum,  269. 

COUNTY  BUILDINGS. 

Public  Buildings.    . 

COURTS. 

Decedents'  Estates,  7,  8. 

1.  A  decree  of  the  Orphans'  Court  directing  a  private  sale  of  real  estate, 
cannot  be  impeached  collaterally,  if  the  court  has  jurisdiction.  Gilmore 
V.  Rodger 8  el  al.^  120. 

2.  The  Orphans'  Court  have  power  to  decree  ti  private  sale  of  the  undi- 
vided interest  of  one  or  more  minors,  although  the  parties  owning  the  other 
interests  do  not  unite  in  the  sale.     Id. 

3.  The  right,  under  the  Act  of  April  18th  1853,  to  decree  a  private  sale, 
does  not  depend  at  all  upon  the  existence  of  other  undivided  interests  in 
the  land,  and  the  exhibition  in  the  application  of  a  willingness  on  the  part 
of  other  parties  interested,  to  take  a  given  sum.  The  willingness  of  such 
parties  is  one  way  of  determining  the  propriety  of  the  proposed  sale ;  but 
it  is  not  the  only  wa^.  The  court  or  auditor  may  determine  the  matter 
for  themselves,  and  in  some  cases  must  do  so.     ia. 

4.  A  mistake  as  to  the  interest  of  the  parties  cannot  be  taken  advantage 
of  to  defeat  the  title  of  the  purchaser,  after  decree,  and  the  expiration  of 
the  time  allowed  for  an  appeal.     Id, 

5.  In  insurance  cases,  the  preliminary  proofs  and  their  sufficiency  are 
for  the  court:  if  not  sufficient  the  cause  is  at  an  end,  unless  they  have 
been  waived  by  the  defendants.  Commonwealth  Insurance  Co.  v.  Bennett 
et  aU  161. 

6.  Under  the  constitution  and  laws  of  Pennsylvania,  the  Court  of  Com- 
mon Pleas  has  chancery  powers  in  regard  to  the  persons  and  estates  of 
those  non  compos  mentis,  and  through  the  committee  exercise  the  power 
of  a  chancellor  in  the  custody  and  management  of  the  lunatic's  estate, 
and  in  applying  it  to  his  support  and  that  of  his  family,  to  the  eduoa* 
tion  of  his  minor  children,  and  to  the  payment  of  his  debts.  Taple  et 
al.  V.  Titus  et  al.,  195. 

7.  After  the  return  of  an  inquisition  finding  lunacy,  the  jurisdiction 
of  the  court  over  the  property  is  complete,  either  for  custody,  manage- 
ment, or  sale.    Id. 

8.  Jurisdiction  is  given  to  the  Supreme  Court  to  revise  and  correct  the 
proceedings  of  inferior  courts,  unless  when  expressly  excluded  by  sta- 
tute, or  where  a  case  is  stated  by  the  parties  wherein  they  aeree  to  sub- 
mit their  disputes  to  the  Common  Fleas,  without  expressly  reserving 
their  right  to  a  writ  of  error;  but  the  errors  to  be  reviewed  must  appear 
upon  the  record.     Chase  v.  Miller^  403. 

9.  Hence  this  court  has  jurisdiction  of  a  contested  election  on  certio- 
r^f-i,  where  it  appears  from  the  record  that  no  facts  were  in  dispute ;  for 
;u>  bills  of  exception  are  not  allowed  in  the  Quarter  Sessions,  no  question 
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arising  outside  of  the  record,  can  be  reviewed,  hut  only  the  ruling  of  the 
court  below,  upon  questions  of  law  purely.     Ckase  v.  MUltr^  403. 

10.  The  155th  section  of  the  Act  of  2d  of  July  1839,  giving  to  Courts 
of  Quarter  Sessions,  in  cases  of  contested  elections,  the  same  powers 
conferred  on  committees  of  the  legislature,  to  compel  the  attendance  of 
witnesses,  and  the  production  of  books  and  papers,  is  a  grant  of  power 
for  the  specific  purposes  named,  but  does  not  make  the  decree  of  the 
Quarter  Sessions  final  and  conclusive,  like  the  report  of  the  committee 
in  a  case  of  contested  membership  in  that  body.     Id. 

11.  By  the  common  law,  crimes  and  misdemeanors  are  cognisable 
and  punishable  exclusively  within  the  jurisdiction  where  they  are  com- 
mitted.    Tfie  Commonioealth  v.  Kunzmaim,  429. 

12.  An  unnaturalized  foreigner  who  fraudulently  votes  at  a  company 
election  held  outside  of  the  state  of  Pennsylvania,  by  virtue  of  the  Act 
of  July  2d  1839,  relating  to  **  elections  by  the  militia  or  volunteers  in 
actual  service,^'  cannot  be  indicted  and  punished  in  this  state  for  such 
offence.  The  Courts  of  Quarter  Sessions  have  no  jurisdiction  over  such 
a  case.    Id. 

13.  The  Supreme  Court  has  original  jurisdiction  in  equity  over  private 
corporations  throughout  the  state,  and  may  exercise  it,  wherever  sitting; 
except  in  Philadelphia,  where  it  is  to  be  exercised  primarily  by  the  court 
at  Nisi  Prius,  and  not  in  banc.     Hottensiein  v.  Clement,  502. 

14.  But  in  respect  to  equity  proceedings  against  all  other  parties  than 
private  corporations,  to  restrain  acts  contrary  to  law,  the  court  has  no 
original  jurisdiction  outside  of  the  city  of  Philadelphia,  but  only  an  ap- 
pellate jurisdiction.     Id. 

15.  lience,  where  a  party  complainant,  residing  in  Snyder  county,  in 
a  case  originating  there,  filed  a  bill  in  equity  in  the  Supreme  Court  at 
Philadelphia,  it  was  Held^  that  the  court  had  not  original  jurisdiction  of 
the  case,  but  that  the  plaintiff  should  seek  his  remedy  in  the  Court  of 
Common  Pleas  of  the  proper  county.     Id. 

16.  Whether  the  wrongful  act  of  the  master  in  using  turpentine 
contrary  to  the  Act  of  Congress  was  misconduct,  was  a  question  of  law 
for  the  court  and  not  of  fact  for  the  jury;  for  though,  ordinarily,  ques- 
tions of  care,  diligence,  and  skill,  are  to  be  decided  by  a  jury,  it  is  other- 
wise where  the  law  defines  the  very  act  to  be  done  un<ier  given  cir- 
cumstances :  in  such  case  the  jury  have  only  to  decide  whether  the  acts 
required  or  forbidden  by  the  law  have  been  done.  Citizens*  Insurance 
Co.  v.  Marsh,  386. 

CRIER  OF  SALE. 

When  he  may  be  a  purchaser.    Execution,  2. 

CRLMINAL  COURTS,  JURISDICTION  OF. 
Courts,  11, 12. 

CRIMINAL  LAW. 

Election,  7. 
Trover,  3. 

DAMAGES,  CONSEQUENTIAL. 
Bridges,  3-5. 

DAMAGES,  MEASURE  OF. 
Bond,  1,  2. 
Trover,  4,  5,  7. 

DAMAGES.  UNASCERTAINED. 

For  breach  of  contract,  not  a  set-off  against  judgment  in  r<».i»lovin. 
Set-off. 
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Affidavit  of  Dkfbncb,  1. 
Constitutional  Law,  2. 
Decedents'  Estates,  9. 

EriDBNCB,  11. 

1.  An  accord  between  a  debtor  and  creditor,  in  order  to  be  available 
as  a  defence,  must  be  fully  executed.  Readiness  to  perform  or  an  offer 
of  performance  is  not  enough.    Blackburn  v.  Ormshyy  98. 

2.  An  agreement  by  a  creditor,  upon  sufficient  consideration,  to  give 
his  debtor  time  to  pay  a  debt,  is,  in  an  action  to  recover  the  debt  by  the 
creditor,  an  available  defence,  not  by  way  of  accord  and  satisfaction,  but 
as  showing  that,  at  the  institution  of  the  suit,  the  plaintiff  had  no  legal 
right  of'  action.    Id. 

3.  Trust,  to  enable  debtor  to  support  his  family  and  educate  his  minor 
children,  but  not  for  his  own  interest  or  advantage,  except  that  a  reason- 
able support  and  maintenance  was  to  be  allow^  him  for  services  ren- 
dered, held  valid  as  against  execution-creditor  on  judgment  prior  to  the 
deed  of  trust.     Reea  v.  Livingston,  113. 

4.  C.  and  wife  being  in  possession  of  a  store,  carried  on  in  her  name, 
made  an  alleged  fraudulent  transfer  of  it  to  D.  in  consideration  of  his 
several  promissory  time  notes,  a  few  hours  before  the  execution  of  one  of 
their  creditors  came  to  the  sheriff's  hands.  After  a  levy  upon  the  goods, 
on  the  trial  of  a  feigned  issue  between  D.  as  plaintiff,  and  the  execution- 
creditor  as  defendant,  contesting  the  validity  of  the  transfer;  the  deputy 
sheriff  was  permitted  to  testify  as  to  the  declarations  of  C,  whom,  with 
his  wife,  he  found  in  the  store  when  he  came  to  levy ;  on  writ  of  error  it 
was  held : 

(1.)  That  the  admission  of  C/s  declarations  was  not  error,  for  he  had 
joined  his  wife  in  making  the  sale,  and  was  one  of  the  vendors  still  in 
possession  under  whom  D.  claimed,  and  inasmuch  as  the  circumstances 
afforded  some  evidence  of  concert  and  collusion  between  D.  and  C.  and 
wife,  to  defraud  the  creditors  of  the  latter,  the  declarations  of  one  were 
evidence  against  the  other. 

(2.)  Evidence  was  admissible  on  the  trial  of  the  issue,  that  C.  and  wife 
on  the  day  the  first  execution  was  issued,  and  during  the  three  days 
previous,  bad  sold  and  assigned  a  mortgage  belonging  to  her,  conveyed 
away  a  lot  of  ground,  and  mortgaged  other  real  estate  tor  a  large  amount, 
the  proceeds  of  which  mortgage  when  sold  were  paid  to  her,  ror  the  pur- 
pose of  showing  a  fraudulent  intent,  though  it  was  not  directly  relevant. 

(3.)  It  was  not  error  in  the  court  below  to  charge  the  jury,  "that 
if  they  believed  from  the  evidence,  that  the  sale  was  made  by  C.  or  by 
his  Wife  with  his  assent,  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding his  creditors,  and  that  the  plaintiff  paid  no  money  but  gave  his 
notes,  none  of  which  were  negotiatea,  then  D.  was  not  such  a  purchaser 
under  all  the  circumstances  as  the  law  would  protect  against  C.'s  execu- 
tion-creditors."   Leakers  v.  Temple  dh  Barker,  234. 

DECEDENTS'  ESTATES. 
Partition. 
Partnership,  4-6. 

1.  Where  an  administrator  or  an  assignee  advances  money  to  complete 
the  purchase  of,  or  pay  a  lien  on,  the  trust  estate,  he  is  entitled  to  stand 
in  the  place  of  the  creditor  whose  claim  he  has  paid.  Eobb*s  Appeal, 
Tassqfs  Estate,  46. 

2.  Where  the  auditor  and  the  court  below  allowed  charges  as  proper 
and  reasonable,  the  Supreme  Court  will  not  disturb  the  decree  without 
affirmative  proof  of  a  mistake,  although  the  items  may  appear  to  be 
large.     Id, 

3.  Three  per  cent,  commissions  is  a  sufficient  allowance  for  an  admi- 
nistrator on  sales  of  real  estate  where  the  amount  is  larire :  but  if  pecu- 

5  Wr.— 35 
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liar  circumstances  enhance  the  labour  or  risk,  the  allowance  may  be  five 
per  cent.     Bobbys  Appeal^  Tassey*s  Estate,  45. 

4.  An  administrator  who  has  collected  the  rents  from  the  real  estate 
of  his  decedent,  is  but  a  trustee  for  the  widow  and  heirs.  The  rents  are 
not  asseta  for  the  payment  of  debts,  and  a  mortgagee  cannot  enforce  the 
payment  of  interest  on  his  mortgage  from  the  rent-s  so  collected.     Id. 

5.  A  testator  bequeathed  to  A.  K.,  a  boy  then  living  with  him,  $200,  to 
be  paid  when  he  came  to  the  age  of  twenty-one  years,  **  provided  he  shall 
so  long  live  with  us,"  the  balance  of  his  estate  to  his  vndow  for  life,  and 
at  her  death  to  his  two  brothers  share  and  share  alike ;  at  the  execu- 
tor's sale,  the  brothers  bought  most  of  the  personal  property,  and  in  pay- 
ment gave  each  a  note  under  seal  to  ihe  executors  for  $100,  with  the  en- 
dorsement that  it  was  not  to^e  paid  "  until  A.  K.  came  of  age."  The 
legatee  lived  with  the  testator  and  his  widow  until  the  death  of  both, 
and  when  he  attained  his  majority  demanded  his  legacy.  Payment  of 
the  notes  being  refused,  the  surviving  executor  was  compelled  to  bring 
syit  to  recover  the  amount  due  thereon.  After  recovery,  he  filed  his  ac- 
count in  the  Orphans'  Court,  claiming  credit  for  the  legacy,  and  counsel 
fees  for  trying  the  suit,  and  stating  the  account,  which  items  were  ex- 
cepted to  by  the  residuary  legatees  and  tJhe  account  referred  to  an  audi- 
tor, who  allowed  both,  but  decided  that  the  special  legatee  should  pay 
three-fourths  of  counsel  fees,  because  the  suit  was  brought  for  his  use, 
and  the  residuary  legatees  one-fourth :  this  report  being  confirmed,  on 
appeal,  it  was  held : 

(1.)  That  it  was  the  duty  of  the  residuary  legatees  to  have  paid  the 
legacy  to  the  legatee  or  to  the  executor,  that  the  rights  of  the  parties  might 
have  been  tested  in  the  Orphans'  Court ; 

(2.)  But,  that  as  they  compelled  the  executor  to  bring  suit,  a  proper 
credit  must  be  allowed  in  his  account  for  the  necessary  expenses,  includ- 
ing; counsel  fees ; 

(3.)  That  it  was  error  in  the  auditor  and  the  court  below  to  charge  the 
special  legatee  with  any  part  of  the  expense  of  recovering  his  legacy,  as 
it  was  the  duty  of  the  surviving  executor  to  collect  the  notes  and  distri- 
bute the  proceeds ;  and  as  the  expenses  in  the  Common  Pleas  and  in 
the  Orphans'  Court  had  been  caused  by  the  conduct  of  the  residuary 
legatees,  without  fault  on  the  part  of  the  executor,  they  should  be  paid 
out  of  the  fund  in  his  hands.     TVihon's  Appeal,  94. 

6.  In  Pennsylvania,  the  lands  of  a  decedent,  like  his  goods,  are  assets 
for  payment  of  debts,  and  the  right  of  succession  has  respect  only  to  so 
much  of  the  estate  as  remains  after  payment  of  debts.  Homer  dh  ttoberU 
V.  Hashrouck,  169. 

7.  Where  the  interest  of  an  heir  in  his  ancestor's  real  estate  was  sold 
on  execution  for  his  own  debt,  a  subsequent  sale  of  the  whole  property, 
made  by  order  of  the  Orphans'  Court  for  the  payment  of  debts  of  the 
intestate,  will  divest  the  title  of  the  purchaser  of  the  interest  of  the  heir 
at  sheriff's  sale.    Id. 

8.  W.,  owning  real  estate,  died  leaving  eight  sons,  and  the  creditors 
of  one  of  them  levied  on  and  sold  his  interest  therein  to  A.,  who  some 
time  after  sold  to  B. ;  the  administrator  of  the  decedent  afterwards,  by 
order  of  the  Orphans'  Court,  sold  all  his  real  estate  for  payment  of 
debts  to  H.  k  R.,  who  took  possession.  In  an  ejectment  brought  a^nst 
them  by  B.,  as  vendee  of  the  interest  bought  at  sheriff's  sale,  it  was 
Held, 

That  the  sheriff's  sale  passed  to  the  purchaser  only  the  interest  of  the 
heir  after  the  payment  of  debts,  and  that  the  sale  of  the  real  estate  by 
the  order  of  the  Orphans'  Court  for  the  payment  of  debts,  vested  a  valid 
title  thereto  in  the  purchasers.    Id, 

9.  L.,  one  of  two  partners,  died  leaving  a  will,  but  without  appointing 
execators,  when  the  widow,  a  son,  and  another,  became  administrators 
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mm  test,  annexo;  the  son  then  purchased  from  the  administrators  his 
father's  partnership  interest,  ai  private  sale,,  neither  pajine  nor  giving 
security  therefor,  and  subsequently  bought  out  the  interest  of  his  father's 
partner;  afterwards  he  gave  judgment  to  the  administrators  for  this  debt, 
and  was  sold  out  at  sheriff's  sale,  the  administrators  becoming  the  pur- 
chasers, for  whom  he  carried  on  the  business  as  agent.  The  adminis- 
trators becoming  embarrassed,  made  an  assignment  for  the  benefit  of 
the  decedent's  creditors  to  W.,  the  former  partner  of  deceased,  an  exe- 
cution being  then  in  the  sheriff's  hands  against  the  son,  and  a  levy 
made  on  his  interest  in  the  stock.  In  an  issue  to  try  the  title  thereto,  in 
which  W.  the  assignee  was  plaintiff,  and  the  execution-creditor  of  the 
son  the  defendant,  it  was  HM^ 

(1.)  That  though  the  private  sale  by  the  administrators  to  one  of  them- 
selves was  grossly  irregular,  yet  it  could  only  be  avoided  by  the  heirs 
or  creditors  of  the  decedent,  and  not  by  a  creditor  of  one  of  the  heirs. 

(2.)  But  tliat  where  the  sale  is  made  and  judgment  taken  for  the  pur- 
chase-money, the  administrators  may  buy  back  the  stock  at  sheriff's  sale 
upon  their  own  judgment,  and  may  permit  one  of  themselves,  the  son 
and  original  purchaser,  to  carry  on  tlie  business  under  the  same  sign  and 
trade-mark  he  had  used  when  carrying  on  the  business  in  his  own 
name ;  the  judicial  sale  was  legal  notice  of  a  change  of  property,  and 
no  correspondent  change  of  possession,  and  of  the  indicia  of  ownership, 
were  needed  to  complete  the  effect. 

(3.)  It  was  not  error  in  the  court  below,  on  the  trial  of  the  issue,  to 
charge  the  jury  in  effect,  that  the  assi^ment  vested  a  valid  title  to  the 
goods  assigned  in  the  assignee  plaintiff,  and  that  he  was  entitled  to 
hold  the  possession,  for,  though  an  execution  against  the  son  was  in  the 
hands  of  the  sheriff  at  the  time  of  the  assignment,  yet  the  goods  belonged 
to  the  estate  of  the  decedent,  and  the  execution  was  no  lien  and  no  ob- 
stacle to  the  assignment.     Lothrop  v.  Wighiman^  297. 

10.  The  acceptor  of  real  estate  of  a  decedent  at  the  appraised  value, 
gave  a  recognisance  with  surety  to  pay  to  the  heirs  their  several  shares 
within  one  vear  from  date  with  interest.  Before  payment,  the  interest 
of  the  cognisor  was  sold  at  sheriff's  sale,  and  after  the  widow's  death, 
the  heirs  claimed  the  principal  of  her  dower  or  thirds  from  the  pur- 
chasers, terre-tenant,  as  secured  by  the  recognisance,  ffeld^  that  the  re- 
cognisance being  for  the  full  appraised  value  of  the  land,  it  covered  the 
share  of  the  widow,  the  principal  of  which,  the  heirs  were  entitled  to 
recover  at  her  death,  though  her  name  was  not  mentioned  in  the  recog- 
nisance, and  it  was  given  to  the  heirs  alone.  Bailey  dc  Pott  t.  The  Com- 
monwealth,  473. 

11.  Though  there  is  no  regular  form  for  a  recog^nisance,  it  ought  in  all 
cases  to  follow  the  decree  of  the  court  and  exhibit  the  interests  secured 
by  it  clearly.     Id, 

12.  In  ca8es  of  mere  omission  or  neglect  on  the  part  of  guardians,  exe- 
cutors, or  administrators  to  put  trust  funds  out  at  interest,  the  princi- 
ple of  rests  does  not  apply.    Fennypacker^s  Appeal,  494. 

DECREE  OP  ORPHANS'  COURT. 

Not  to  be  impeached  collaterally.    Courts,  4. 

DECLARATIONS  OF  FRAUDULENT  VENDOR. 
Debtor  and  Crxditor,  4,  5. 

DEDICATION  OP  STREETS  TO  PUBLIC  USE. 
Roads  and  Streets,  1-3,  5. 

DEED. 

Eyidence,  8. 

1.  A  condition  that  destroys  an  estate  is  to  be  taken  strictly,  and  if 
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once  dispensed  with  in  whole  or  in  part,  is  dispensed  with  for  ever,  for  it 
IS  entire  and  cannot  be  apportioned  except  by  act  of  the  law.  Sharon 
Iron  Company  v.  The  City  of  Erie,  341. 

2.  When  language  in  a  deed  imports  a  condition  merely  and  there 
are  no  words  importing  an  agreement,  it  cannot  be  enforced  as  a  coTe- 
nant,  but  the  only  remedy  is  through  a  forfeiture  of  the  estate.     Id. 

3.  A  forfeiture  may  be  waived  by  the  party  who  has  the  right  to  avail 
himself  of  the  breach  of  a  condition,  by  acts  as  well  as  by  express  agree- 
ment.   Id, 

4.  A  city  corporation  by  deed  conveyed  certain  water  lots  to  a  compa- 
ny for  a  nominal  sum,  on  condition  that  they  should  within  one  year 
erect  a  breakwater  in  front  of  the  lots,  under  direction  of  city  councils, 
and  within  two  years  a  substantial  bloomery  thereon :  the  breakwater 
was  built,  but  failing  to  erect  the  bloomery  within  the  time,  the  city 
councils  permitted  them  to  build  a  blast-furnace  instead,  and  extended 
the  time  for  construction :  no  furnace  was  built,  and  the  city  brought 
ejectment  for  the  lots,  which,  meanwhile,  after  the  failure  of  the  com- 
pany, had  passed  into  other  hands :  Held^  That  the  city  was  not  entitled 
to  recover,  for  the  grant  was  in  fee  simple  with  but  two  conditions  an- 
nexed, one  of  whicn  had  been  performed,  and  the  other  expressly  dis- 
pensed with,  and  waived  by  the  grantor,  plaintiff.    Id. 

DEFECTIVE  WORKMANSHIP. 

Deduction  for  in  assumpsit.    Assumpsit,  1. 

DESCRIPTION. 

Mechanic's  Likn,  1-3. 

DEVISE. 

Will,  1,  3. 

DISTRIBUTION. 

Execution,  10. 

DISTRICT  COURT  OF  ALLEGHENY  COUNTY.  JURISDICTION  OF. 
Equity,  2. 

DOWER. 

Decedents'  Estates. 

DRAFT.  OR  PLOT  OF  TOWN. 
Roads  and  Streets.  1. 

EJECTMENT. 

Decedents'  Estates,  8. 
Deed.  4. 
Lunatic,  1. 

1.  The  rule  that  one  verdict  and  judgment  on  an  equitable  title  is 
conclusive  between  the  parties,  and  a  bar  to  anjr  subsequent  ejectment 
for  the  same  land,  applies  only  where  the  action  is  to  be  regarded  as  a 
bill  in  equity  and  not  as  a  possessory  ^ectment  at  common  law.  Taylor 
V.  Abbott,  352. 

2.  Therefore,  in  an  action  of  ejectment  brought  for  land  bought  under 
articles  of  agreement  and  paid  for,  one  verdict  against  the  title  claimed  is 
not  conclusive,  because  no  conditional  verdict  could  be  required,  and, 
therefore,  nothing  like  a  decree  in  equity  for  specific  performance.    Id. 

3.  A.  by  articles  of  a^eement  bought  and  {)aid  for  five  acres  of  land, 
out  of  a  larger  tract  which  B.  the  vendor  had  in  possession,  but  without 
title  until  he  had  paid  for  it :  failing  to  pay,  C,  his  brother,  paid  for  it 
and  took  the  title — at  the  execution  of  the  agreement  C.  was  present  as 
a  witness,  and  assisted  in  measuring  off  the  land.    Afterwards  F.,  claim- 
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iDg  under  A.,  broaght  ejeotmeDt  against  B.,  who  was  in  possession  of 
the  five  acre  tract,  and  a  verdict  was  rendered  against  B.,  out  in  favour 
of  C,  who  had  been  admitted  as  a  co-defendant  In  a  second  eiectment 
brought  by  T.  against  C,  on  the  ground  that  he  was  estopped  by  his 
acts  and  declarations  at  the  time  of  A/s  purchase  from  setting  up  his 
after-aoquired  title,  the  former  verdict  and  judgment  were  given  in  evi- 
dence as  a  bar  to  the  plaintiff's  recovery:  Hdd^  that  as  no  decree  in 
equity  was  needed  in  the  action  against  C.,  who  was  not  a  party  to  the 
agreement,  and  estopped  from  setting  up  his  afler-acquired  title,  if  at  all, 
by  his  acts  and  declarations  only,  so  one  verdict  and  judgment  against 
the  plaintiff's  title  was  not  a  bar ;  and  that  T.  might  recover,  thou)sh  his 
claim  had  been  tried  and  defeated  in  one  action  of  ejectment.  Taylor 
V.  Abbott,  352. 

4.  V.  having  bought  at  sheriff's  sale  in  1842  a  woollen  factory,  the  pro- 
perty of  an  execution-debtor,  as  trustee  for  creditors,  agreed  to  sell  to 
b.,  S.  A  TI,  who  were  to  secure  them ;  B.,  S.  &  T.  not  complying,  V. 
brought  ejectment  to  enforce  payment,  wherein  defendants  confessed 
judgment  in  1844,  and  under  it  possession  was  delivered  to  P.,  to  whom 
V.  had  meanwhile  conveyed  the  legal  title.  While  P.  was  in  possession, 
B.,  S.  &  T.  in  1847  brought  ejectment  on  their  equitable  title  under  Act 
21st  April  1846,  and  recovered  judgment  with  condition  to  pay  a  sum 
named  within  three  years,  when,  if  not  paid,  judgment  was  to  be  en- 
tered for  P.  The  condition  was  not  performed,  and  in  1850  judgment 
was  entered  in  P.'s  favour,  who  conveyed  to  Q.  &  T.,  who  sold  to  H., 
against  whom  0.,  the  holder  of  the  equitable  title  of  B.,  S.  &  T.,  by  various 
mesne  conveyances  and  sheriff's  sales  brought  ejectment.  Meld,  that 
under  the  Act  of  1846,  the  judgment  in  favour  of  P.  entered  in  1850,  an- 
nulled the  equitable  title :  and  that  H.,  the  vendee  of  the  legal  title,  was 
entitled  to  hold  the  property  against  the  vendee  of  the  equitable  title. 
mU  V.  OlipharU,  364. 

5.  The  Act  of  1846  is  to  be  read,  as  rescinding  the  contract  on  the 
failure  of  the  vendee  to  perform  the  conditions  of  the  verdict  and  judg- 
ment or  confessed  judgment,  and  making  that  judgment  conclusive  be- 
tween the  parties  in  all  actions  of  ejectment  to  compel  specific  performance, 
wherein  time  becomes  of  essence  in  the  finding,  that  is,  wherever  the  jury 
have  set  the  time  for  performance  as  a  part  of  their  verdict;  and  it  ap- 
plies, whether  the  vendor  or  the  vendee  is  plaintiff  in  the  action.    Id. 

6.  The  dictum,  that  the  Act  of  1846  applies  only  to  the  case  of  an  eject- 
ment by  a  vendor  and  a  verdict  in  his  favour,  with  time  to  the  vendee  to 
redeem,  as  stated  in  Brown  v.  Nickle,  6  Barr  390,  and  as  quoted  in  Hor- 
sey V.  Turbett,  3  Casey  428,  Lykens  o.  Tower,  Id.  468,  and  Peterman  b, 
Uuling,  7  Id.  435,  overruled.     Id. 

7.  On  the  trial  of  the  ejectment  brought  by  0.  on  his  equitable  title 
against  H.,  the  defendant  set  up  the  iudgment  in  favour  of  V.  in  1844, 
and  also  one  in  favour  of  P.  in  1850,  in  connection  with  the  Act  of  1846, 
as  a  bar  to  the  plaintiff's  equitable  title.  Held,  that  as  the  first  judg- 
ment, though  defectively  entered  and  of  no  force  as  a  record  within  the 
Act  of  1846,  was  still  a  judgment  in  favour  of  the  vendor,  a  second  action 
was  required  to  decide  the  rights  of  the  parties,  which  action  having  been 
brought  and  decided,  the  two  judgments  were  conclusive  against  the 
plaintiff.     Id. 

8.  It  was  error  in  the  court  below  to  submit  to  the  jury  as  a  question 
of  fact,  whether  there  had  been  an  actual  deliverer  of  the  deed  by  V.  to  B., 
S.  &  T.  in  1842:  for  the  action  to  enforce  specific  performance  in  1843, 
and  confession  of  judgment  therein  in  1844  by  B.,  S.  &  T.,  involved  an 
allegation  and  admission  that  the  deed  had  not  been  delivered :  while  in 
1847,  the  vendees,  B.,  S.  &  T.,  again  brought  suit,  and  recovered  a  con- 
ditional judgment  for  specific  performance  involving  the  same  allegation, 
and  a  judgment  that  it  was  true.    Id, 
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9.  Where,  pending  the  action  brought  in  1847  by  B.,  S.  &  T.,  to  en- 
force specific  performance  of  their  purchase  from  V.,  their  title  was  sold 
on  a  judgment  against  them,  and  a  sheriff's  deed  delivered  to  the  pur- 
chaser after  the  entry  of  the  conditional  verdict,  such  proceeding  and  sale 
were  not  sufficient  to  evade  the  bar  of  the  records  and  judgments ;  for  the 
purchaser  bought  subject  to  the  pending  action,  and  as  he  did  not  inter- 
vene vfithin  the  time  limited  by  the  veraict  and  pay  its  amount,  he  was 
bound  by  the  final  judgment  upon  his  rights  in  1B50,  notwithstanding  a 
verdict  and  judgment  in  1849  in  his  favour,  in  an  independent  ejectment 
brought  on  his  title  in  1847  against  P.,  who  then  held  the  legal  title  and 
was  in  possession.    Hill  v.  Olipliant,  304. 

ELECTIONS. 

Constitutional  Law,  1, 
Courts,  8-12. 

1.  The  law  providing  for  the  voting  of  soldiers  away  from  home  in  act- 
ual service,  covers  the  case  of  municipal  elections  held  at  the  same  time 
as  the  general  election  ;  hence  the  soldiers  in  camp,  belonging  to  Phila- 
delphia, at  the  time  of  the  election  of  1861,  had  the  right  to  vote  for  their 
proper  municipal  officers,  and  to  have  their  votes  counted,  if  properly 
certified  and  returned,  and  it  was  the  duty  of  the  judges  of  each  ward  to 
meet  on  the  second  Tuesday  of  November,  to  include  the  votes  so  returned 
in  their  enumeration.    HuUeman  and  Brinkworih  v.  Rents  and  Sinerj  396. 

2.  It  is  not  a  sufficient  reason  for  invalidating  the  election,  that  some 
of  the  return  judges  refused  to  meet  on  that  day  ;  nor  that  those  who  did 
meet,  met  at  an  unusual  place,  where  it  was  shown  that  the  duties  of  the 
return  judges  were  so  interfered  with  by  a  disorderly  crowd,  that  they 
could  not  be  performed  at  the  usual  place.     Id, 

3.  Where  the  return  judges  included  the  soldiers'  vote,  and  issued 
certificates  of  election  to  those  who  were  thereby  elected  members  of 
Common  Council,  and  it  was  evident  that  some  of  the  returns  were  for- 
geries, and  that  through  them  several  of  the  candidates  had  improperly 
obtained  certificates  of  their  election,  the  courts  cannot  for  that  reason 
summarily  interfere  with  and  annul  those  certificates,  in  the  absence  of 
proof  that  the  return  judges  acted  fraudulently ;  but  the  case  must  be 
tried  by  the  forms  of  a  "  contested  election,"  before  the  tribunal  appoint- 
ed by  law,  and  not  by  the  ordinary  forms  of  legal  or  equitable  process  be- 
fore the  usual  judicial  tribunals.     Id, 

4.  Election  districts,  within  the  meaning  of  the  Pennsylvania  statutes, 
denote  subdivisions  of  state  territory  marked  out  by  known  boundaries, 
prearranged  and  declared  by  public  authority ;  though  not  defined  by 
the  constitution,  they  mean  in  it  the  same  as  in  the  statute,  and  are  recog- 
nised as  among  the  civil  institutions  of  the  state,  which  can  neither  be 
created  nor  controlled  by  the  military  power.     Chase  v.  Miller,  403. 

5.  *'  Residence,"  in  the  constitution,  is  the  same  as  domicil,  the  place 
where  a  man  establishes  his  abode,  makes  the  seat  of  his  property,  and 
exercises  his  civil  and  political  rights.     Id, 

6.  The  right  of  a  soldier  to  vote  under  the  constitution  is  confined  to 
the  election  district  where  be  resided  at  the  time  of  his  entering  the 
military  service.     Id. 

7.  Fraudulent  voting  beyond  state  limits  not  within  the  jurisdiction  of 
our  criminal  courts.     The  Commontoeallh  v.  Kitnzmaun,  4i29. 

EMINENT  DOMAIN. 
Bridges,  3. 

ENDORSER,  ACCOMMODATION. 
Bills  and  Notjks,  3,  4. 
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ENDORSEMENTS 

Of  piwments  aD  note  by  bolder,  not  alone  eTidence  to  bar  tbe  Statate 
of  Limitations.    Limitations,  1-3. 

EQUITABLE  TITLE. 

One  verdict  and  judgment  on.    Ejectment,  1,  6-7. 
Purchaser  of,  bow  far  subject  to  prior  equities.     Vendor,  2,  5. 

EQUITY. 

Ejectment,  1-3. 
Elections,  3. 
Railroads,  6,  7. 
Trover,  7. 

1.  M.  bein^  indebted  to  N.  &  Co.  and  S.  &  D.,  gave  them  a  joint  bond 
upon  which  judgment  was  entered,  execution  issued  and  defendant's 
property  at  two  furnaces,  consisting  of  pig  metal,  material  for  manufac- 
turing iron,  merchandise,  horses,  wagons,  mules,  cars,  tools,  &c.,  sold  to 
S.  &  D. ;  afterwards  by  agreement,  N.  &  Co.  receipted  to  S.  <fe  D.  for  their 
portion  of  the  proceeds,  in  consideration  whereof,  S.  &  D.  were  to  run  one 
lurnace  **  until  all  the  stock  and  material"  at  both  furnaces  should  be 
worked  up,  and  also  to  ship  to  N.  &  Co.  one-half  of  the  metal  purchased 
and  one-half  of  that  manufactured,  to  be  applied  first  to  the  amount  for 
which  they  had  receipted,  and  then  to  balance  due  them  in  the  judg- 
ment; then,  if  the  metal  proceeds  did  not  pay  the  judgment,  to  "sell  idl 
the  rest  and  residue*  of  the  personal  property  belonging  to  the  furnaces, 
and  apply  proceeds  to  the  judgment. 

On  bill  m  equity  for  an  account  filed  by  N.  &  Co.  against  S.  &  D., 
the  defendants  denied  that  they  were  bound  to  account  for  the  personal 
property  remaining,  which  was  sold  by  them  when  they  stopped  making 
iron,  as  embraced  under  the  terms  "stock  and  materials,''  which  they 
were  bound  to  work  up  in  making  iron.  The  master  appointed  to  state 
an  account,  charged  the  defendants  with  the  proceeds  of  the  said  pro- 
perty, deducting  their  pro  rata  share,  and  the  report  being  confirmed,  on 
appeal  it  was  held:  That  under  the  agreement,  the  defendants  were  to 
take  charge  of  one  furnace,  until  the  material  at  both  furnaces  was  ex- 
hausted, when  the  horses,  wagons,  mules,  carts,  &c.,  diminished  only  by 
necessary  wear,  would  remain  as  property  not  to  be  worked  up,  in  the 
sense  the  term  was  used  in  the  agreement;  and  that,  with  the  unsold 
merchandise,  it  belonged  to  the  "  rest  and  residue"  for  which  defendants 
were  bound  to  account  to  the  plaintiffs  for  their  proportion.  Shriver  dh 
Dilworth  v.  Nimick  dh  Co.y  80. 

2.  The  District  Court  had  jurisdiction  in  equity  of  the  case  under  sec- 
tion 19,  Act  13th  October  1840,  for  under  the  agreement  to  manage  the 
furnace  and  account  for  the  plaintiffs'  share  of  the  proceeds,  an  action 
of  account  render  would  have  lain  on  the  common  law  side  of  the  court 
to  compel  an  account.    Id, 

3.  The  parties  to  the  action  of  account  render,  while  it  was  pending, 
agreed  to  withdraw  their  several  demands  before  the  auditors  fur  issues, 
and  that  instead,  the  issues  should  be  considered  the  points  in  dispute  to 
be  decided  by  the  auditors,  who  should  report  the  accounts  in  accordance 
with  the  several  decisions :  the  auditors  accordingly  made  their  report, 
stating  an  account  in  the  aggregate,  with  the  share  of  each  partner 
as  a  judgment,  which  was  entered  by  the  court.  Held^  that  as,  under  the 
agreement,  the  parties  intended  to  vest  in  the  auditors  plenary  power 
to  deal  with  all  questions  that  had  arisen,  and  to  report  accounts  accord- 
ingly; their  report  would  be  regarded  as  a  substantial  compliance  with 
the  agreement,  and  not  as  an  excess  of  power,  although  they  did  not  state 
an  account  under  each  of  the  points  raised  before  them,  as  a  strict  con- 
struction of  the  agreement  would  seem  to  require.  Brown  v.  McFarland'g 
Executor,  129. 
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4.  An  executory  contract  in  which  there  has  been  a  total  failure  of 
consideration  will  not  be  enforced  either  at  law  or  in  equity :  but  when 
the  contract  is  executed,  a  court  of  equity  will  not  interpose  to  rescind 
it  except  for  fraud  or  palpable  mistake.     RockafeUow  v.  Baker^  319. 

5.  B.  having  invented  and  obtained  a  patent  for  an  **  improved  bed- 
stead fastening/'  made  an  assignment  of  it  to  R.  for  two  states,  in  con- 
sideration of  which  R.  conveyed  to  him  two  town  lots:  failing  to  sell  the 
patent,  R.  tendered  a  reconveyance  of  the  patent  and  demanded  his  lots, 
and  upon  B/s  refusal  to  accept  or  reconvey,  filed  a  bill  in  equity  for  the 
cancellation  of  his  deed  for  the  lots,  and  proved  B.'s  declarations  as  to 
the  value  of  his  invention  as  made  to  others  but  not  as  made  to  him ; 
also,  that  B.  did  not  use  it  on  beds  made  by  himself  in  his  business  as  a 
cabinet-maker;  also  alleging,  that  he,  R.,  had  been  deceived  by  false 
representations  contained  in  the  specifications  and  patent.  The  court 
below  dismissed  the  bill :  Ueld,  that  as  B.'s  commendations  of  the  inven- 
tion were  not  used  to  deceive  the  purchaser,  and  as  they  were  not  such, 
whether  expressed,  or  implied  from  the  patent  and  specifications,  as  would 
entrap  a  reasonably  prudent  man  into  the  purchase  of  a  worthless  article, 
there  were  no  grounds  for  the  interference  of  a  court  of  equity,  and  that 
there  was  no  error  in  the  decree  of  the  court  below.    Id, 

6.  The  Supreme  Court  has  original  jurisdiction  in  equity  over  private 
corporations  throughout  the  state,  and  may  exercise  it,  wherever  sitting; 
except  in  Philadelphia,  where  it  is  to  be  exercised  primarily  by  the  court 
at  Nisi  Prius,  and  not  in  banc.     Hollenstein  v.  CUment,  501. 

7.  But  in  respect  to  equity  proceedings  against  all  other  parties  than 
private  corporations,  to  restrain  acts  contrary  to  law,  the  court  has  no 
original  iurisdiction  outside  of  the  city  of  Philadelphiai  but  an  appellate 
jurisdiction.     Id, 

ERROR. 

Affidavit  of  Defence,  1. 
Assumpsit,  1. 
Bills  and  Notes^  7. 
Courts,  8,  9. 
Decedents'  Estates,  5. 
Ejectment,  9. 
Equity,  5. 
Evidence,  2,  6. 
Insurance,  3,  11. 
Partnership,  9. 
Pleading,  3. 
Roads  and  Streets,  3,  4. 

1.  Where  the  testimony  of  the  witness  was  not  benefic'al  to  the  de- 
fendant or  to  his  defence,  plaintiff  in  error  cannot  complain  that  he  was 
injured,  and  the  error  being  innoxious,  the  Supreme  Court  will  not  re- 

'    verse  therefor.     Wright  v.  Cvmpsty^  102. 

2.  Where  fraud  and  misrepresentation  as  to  the  quality  of  one  tract  of 
the  land  conveyed  by  the  plaintiff  was  set  up  in  defence,  and  there  was 
evidence  of  an  agreement  on  the  part  of  the  defendant  to  waive  inspection 
of  the  land  and  take  the  risk  of  its  quality  upon  himself,  it  was  not  error 
in  the  court  to  instruct  the  jury,  that  if  they  found  that  the  plaintiff  had 
fraudulently  misrepresented  his  land,  and  defendant  had  not  agreed  to 
waive  inspection  and  take  the  risk,  they  should  find  a  verdict  for  the  de- 
fendant ;  for  the  questions  of  fraud,  of  waiver,  of  false  representations, 
and  of  the  assumption  of  all  risks  as  to  the  quality  of  the  land,  were  for 
the  jury.     Burr  v.  Todd,  206. 

3.  Where  the  judge  in  his  general  charge  answers  substantially  the 
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poiDts  presented  to  him  on  the  trial,  it  is  not  error  to  omit  specific  answers 
to  each  point  in  detail;  and  where,  under  the  circumstances,  the  plaintiff 
could  not  have  been  benefited  by  a  more  specific  response  to  hisjpoints,  a 
failure  to  make  it,  is  no  ground  for  reversal.  JDeakers  v.  Temple  db 
Barker,  234. 

4.  An  exception  made  on  the  trial  of  an  ejectment,  to  the  admission 
of  a  deed  from  the  commissioners  of  a  county  for  lands  sold  for  taxes 
(under  which  plaintiff  claimed  title},  on  the  ground  that  the  sale  was 
void,  because  a  number  of  tracts  had  been  assessed  and  sold  together, 
is  not  valid,  where  both  plaintiff  and  defendants  claimed  under  the  same 
person,  in  whom,  the  title  conveyed  by  the  commissioners'  deed  had  be- 
come vested.     Rhines  et  al.  v.  Baird,  256. 

5.  Where  the  plaintiff's  vendor  was  released  by  him  from  the  covenant 
of  general  warranty  in  his  deed  for  the  land  in  dispute,  by  release  ac- 
knowledged before  a  city  alderman,  and  objection  was  made  to  the  wit- 
ness only,  but  not  to  the  proof  of  the  instrument  of  release,  the  defend- 
ants cannot  thereafter  object  that  the  release  was  not  legally  proved,  nor 
that  it  was  improperly  admitted  in  evidence.     Id, 

6.  A  bill  of  exceptions  must  certify  the  evidence  upon  which  it  is 
founded,  or  the  Supreme  Court  will  not  reverse  the  judgment  rendered 
in  the  court  below,  though  it  may  be  apparent  that  there  was  error  in 
the  ruling  complained  of  in  the  rejection  of  evidence  offered  on  the  trial. 
Lothrop  V.  Wightman,  297. 

7.  A  judgment-creditor  of  the  defendant  in  execution  may  be  a  witness 
in  a  feigned  issue,  under  the  Sheriff's  Interpleader  Act,  where  he  has  no 
direct  interest  in  the  eveut  of  the  suit ;  but  where  a  judgment-creditor 
was  rejected  on  the  trial  on  the  ground  of  interest,  and  the  bill  of  excep- 
tions did  not  contain  what  he  was  called  to  prove,  the  Supreme  Court, 
on  writ  of  error,  will  not  reverse,  though  harm  may  have  been  done  to 
the  defendant  in  the  issue  by  the  rejection.    Id. 

ESTATES  FOR  LIFE  AND  IN  TAIL. 
Will,  1,  3. 

ESTOPPEL. 

evidencb,  2. 
Railroads,  5. 

ESTOPPEL  IN  PAIS. 
Ejectment,  3. 
Railroads,  5. 

EVIDENCE. 

assionmext  for  creditors,  2. 

Banker,  1. 

Bills  and  Notes,  1,  2,  6,  7. 

Error,  1,  4-7. 

Debtor  and  Creditor,  4. 

Insurance,  1,  2,  5. 

Limitations,  1-3. 

Partnersuip,  1,  2, 10. 

Railroads,  1. 

Roads  and  Streets,  1,  5,  6. 

1.  A  county  proposing  to  build  a  bridge,  G.  agreed  to  pay  $150  towards 
It  if  placed  at  his  mill,  at  which  place  it  was  built  by  R.,  the  contractor, 
who  having  agreed  to  take  G.  for  payment  for  so  much  of  the  sum  due 
by  the  county,  received  from  the  commissioners  an  order  on  O.  for  $150 
and  the  balance  in  money :  the  order  not  being  accepted  or  paid,  it  was 
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returoed,  and  afterwards  suit  brought  for  that  amount  against  the  county 
by  11.,  on  the  trial  of  which  H.,  a  witness  for  the  plaintiff,  was  rejected  on 
the  ground  of  interest  as  a  partner  in  the  bridge  contract,  and  when  re- 
leased, again  rejected  because  the  costs  up  to  date  were  not  paid ;  and 
G.,  another  witness,  to  whom  the  money  recovered  was  to  go  in  payment 
for  a  lumber  bill,  also  rejected,  though  released  by  the  plaintiff.  Held^ 
that  the  rejection  of  the  witnesses  was  not  error,  for  notwithstanding  the 
release,  H.  was  liable  for  costs  and  incompetent  until  they  were  paid, 
while  G.,  though  released  by  R.,  was  still  interested,  and  was  not  com- 
petent until  he  had  released  the  plaintiff.  Rhoads  v.  The  County  of 
Armstrong,  92. 

2.  Where  the  county  commissioners,  without  consulting  counsel,  had, 
after  the  return  of  the  order,  brought  suit  thereon  against  G.  and  sub- 
mitted it  to  arbitrators,  in  which  the  county  suffered  a  nonsuit,  under 
advice  of  counsel,  as  having  no  right  of  action ;  and  in  the  suit  by  R. 
against  the  county,  the  former  suit  was  offered  by  him  as  conclusive 
against  the  defendant  and  a  final  adjudication  of  the  rights  of  G.  and 
the  county,  upon  which  the  court  below  charged  that  it  was  evidence  but 
not  conclusive,  and  that  if  the  jury  believed  the  demand  against  G. 
had  been  passed  to  R.,  he  would  not  be  estopped  by  the  act  of  the 
commissioners ;  it  was  held :  That  the  charge  ot  the  court  was  not  erro- 
neous ;  for  if  under  the  evidence  G.  was  responsible  for  the  $150  to  R. 
and  not  to  the  county  (which  was  a  fact  for  the  jury),  then  the  act  of  the 
commissioners  would  not  affect  R.,  nor  prevent  him  from  maintaining  an 
action  against  G.  for  the  payment  promised  by  him.     Id, 

3.  Evi<lence  of  statements  contradictory  to  what  a  witness  has  testified 
to,  on  the  trial  of  a  cause,  are  inadmissible  to  discredit  him  unless  he 
is  first  examined  as  to  such  statements.     Wriyht  v.  Cumpsty^  102. 

2.  Where  a  witness,  when  asked  his  reason  for  leaving  a  certain 
county,  answered,  that  he  left  to  engage  in  his  business  elsewhere,  the 
records  of  the  Court  of  Quarter  Sessions  of  that  county,  showing  the 
finding  of  two  bills  of  indictments  against  him  for  misdemeanors,  are 
not  admissible  to  show  that  he  gave  a  false  reason,  where  he  had  not  been 
asked  whether  such  indictments  had  been  found:  for  the  question  was 
about  irrelevant  matter,  which  could  not  be  contradicted,  and  the  records 
of  the  indictments  as  offered,  did  not  contradict  the  witness.     Id, 

5.  Evidence  of  what  a  witness  had  testified  to  on  a  former  trial  be- 
tween the  same  parties,  and  upon  substantially  the  same  subject-matter, 
is  admissible  in  a  subsequent  suit  between  them,  where  the  witness  is 
out  of  the  state  at  the  time  of  the  trial,  though  the  first  action  was  reple- 
vin, and  a  stranger  to  the  contract  involved  in  the  controversy  was  included 
therein.     Id. 

6.  A  firm  having  failed,  the  friends  of  one  of  the  partners,  S.,  in  order  to 
enable  him  to  support  his  family  and  educate  his  minor  children,  contri- 
buted a  sum  of  money,  under  a  deed  of  trust,  to  a  trustee  L.  therein 
named,  who  was  to  employ  S.  as  agent  to  manufacture  and  trade  in  his 
own  name,  but  not  for  his  own  interest  or  advantage,  except  that  a  rea- 
sonable support  and  maintenance  was  to  be  allowed  him  for  services 
rendered.  Under  this  trust,  S.  started  in  business  and  continued  for  se- 
veral years,  when  a  former  creditor,  R.,  issued  an  execution  and  levied 
upon  his  stock,  which  being  claimed  by  L.,  the  trustee,  an  issue  was 
formed  under  the  Sheriff's  Interpleader  Act,  on  the  trial  of  which  B., 
one  of  the  contributors,  and  S.,  the  defendant  in  the  execution,  were 
offered  and  admitted  as  witnesses  on  the  part  of  the  trustee  plaintiff, 
though  objected  to  on  the  ground  of  interest.  On  writ  of  error  it  was 
hdd: 

(1.)  That  though  B.  was  one  of  the  contributors  to  the  original  trust, 
yet  as  he  was  not  directly  interested  in  the  suit  between  the  trustee  and 
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the  execution-creditor,  and  would  neither  gain  nor  lose  by  the  verdict, 
he  was  a  competent  witness. 

(2.)  That  S.  being  interested  both  for  the  plaintiff  and  defendant  in 
the  feigned  issue,  and  no  certain  and  preponderating  interest  having  been 
shown  for  the  plaintiff;  was  a  competent  witness ;  and  that  where  the 
jury  were  instructed,  that  if  they  found  his  interest  in  favour  of  the  plain- 
tiff was  greater  than  any  which  he  had  in  favour  of  the  defendant,  they 
should  reject  his  testimony  altogether ;  the  admission  of  the  witness  was 
proper. 

(3.)  Where  subsequently  it  appeared  on  the  trial,  that  the  witness  S. 
bad  a  wife  living,  who  was  interested,  not  in  the  fund  claimed  by  the 
trustee  plaintiff,  but  in  certain  profits  that  it  might  yield  after  the  pay- 
ment of  interest,  which  would  have  made  him  incompetent,  on  account 
of  the  policy  of  the  law ;  and  the  defendant  did  not  avail  himself  of  the 
disability  when  it  was  discovered,  by  asking  to  have  the  testimony  stricken 
out,  but  permitted  the  case  to  close,  and  argued  upon  its  effect  both  to  the 
court  and  jury:  held,  that  he  could  not  afterwards  complain,  that  the 
court  in  their  charge  had  refused  to  instruct  the  jury  to  disregard  it. 

(4.)  It  was  not  error  to  permit  a  witness  to  be  questioned  in  regard  to 
a  conversation  with  the  trustee  at  the  time  of  the  purchase  of  the  goods 
for  the  trust,  held  long  before  the  execution  of  the  creditor  was  issued,  or 
any  controversy  had  arisen  ;  for  the  object  of  the  question  was  the  dis- 
closure of  a  part  of  the  circumstances  of  the  purchase,  part  of  the  re^ 
gestce,  and  therefore  proper. 

(5.)  It  was  not  error  to  instruct  the  jury,  that  if  the  property  levied 
on  was  the  product  of  the  business  contemplated  by  the  deed  of  trust, 
representing  either  the  capital  originally  contributed  or  the  profits  thereof, 
the  result  would  be  the  same,  and  the  title  would  be  in  the  trustee. 

(6.)  The  fact  that  the  business  was  conducted  in  the  name  of  S.,  one 
of  the  defendants  in  the  execution,  would  not  affect  the  title  of  the  trustee 
as  against  creditors  whose  debts  existed  prior  to  the  arrangement  of  the 
trust  deed ;  and  the  instruction  of  the  court  to  the  jury  to  that  effect,  if 
they  believed  the  property  levied  on  belonged  to  the  trust  fund,  was  not 
error.     Eees  v.  Licingston,  113. 

7.  Where  suit  is  brought  for  the  same  cause  of  action  as  that  involved 
in  former  suits  between  the  same  parties,  wherein  a  recovery  has  been 
had,  the  records  of  the  former  suits  are  admissible  in  evidence  under 
the  plea  of  '*  former  recovery,"  and  the  plaintiff  is  concluded  thereby. 
Bickford  v.  Cooper  d'  Co,,  142. 

8.  Where  the  obligor  defendant  set  up  a  defect  in  the  title  of  the  land 
conveyed  to  him  by  the  obligee  plaintiff,  at  the  time  the  bond  was  exe- 
cuted, a  deed  curing  the  defect  complained  of  is  admissible  in  evidence. 
-Bmtt  v.  Todd,  206. 

9.  An  agent  is  competent  as  a  witness  for  his  principal,  except  where 
the  principal  is  sued  for  the  negligence  of  the  agent  Siruthers  v.  Ken- 
daU&Sofi,2U, 

10.  Where  a  suit  had  been  brought  in  another  county  against  M.  and 
B.  as  alleged  partners,  by  a  former  employee  of  M/s,  under  an  alleged 
joint  contract  for  services,  held,  that  the  plea  therein  by  B.,  traversing 
the  joint  contract  merely,  and  not  proving  that  the  employee  was  in  pos- 
session of  the  land  under  M.,  nor  contradicting  B.'s  testimony  in  the 
ejectment,  was  not  admissible  in  evidence  and  was  properly  rejected. 
Khines  et  ed.  v.  Baird,  256. 

11.  A  judgment-creditor  of  the  defendant  in  execution  may  be  a  wit- 
ness in  a  feigned  issue,  under  the  Sheriff's  Interpleader  Act,  where  he 
has  no  direct  interest  in  the  event  of  the  suit.  Lolhrop  v.  Wighiman,  297. 

12.  Adultery,  when  evidence  of  undue  influence  over  testator.  Dean 
and  Wife  v.  Negley  and  Cuihbert,  312. 
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EVIDENCE. 

13.  A  sworn  copy  of  n  town  charter  granted  in  1793,  is  admissible  in 
evidence  after  proof  of  the  existence  and  loss  of  the  original  and  a  bond 
fide  search  for  it,  where  it  was  most  likely  to  be  found.    Blackstone  t. 

White,  330. 

14.  Two  charters  were  granted  by  the  founder  of  a  town,  21st  March 
1793,  both  being  witnessed,  but  only  one  acknowledged  and  recorded, 
January  6th  1800:  after  his  death  they  came  into  the  possession  of  his 
widow,  who  gave  them  to  a  son-in-law,  from  whom  in  1832,  both  were 
obtained,  copied,  and  returned  to  him.  In  an  action  of  trespass,  involv- 
ing title  to  land  alleged  to  have  been  reserved  by  the  charters,  a  sworn 
copy  was  oflfered  in  evidence,  after  proof  of  the  existence  of  the  originals, 
their  loss  and  an  unsuccessful  search  for  them  by  their  depositary  and 
the  burgess  of  the  town,  which  copy  was  rejected  by  the  court:  Held, 
That  after  the  proof  of  the  existence  of  the  originals,  and  of  true  copies, 
the  loss  of,  and  a  bond  Jide  but  unsuccessful  search  for  the  originals, 
secondary  evidence  of  the  contents  of  one  deed,  consisting  of  a  sworn 
copy,  was  admissible.    Id, 

EXECUTION. 

Constitutional  Law,  2. 
Debtor  and  Creditor,  1,  2. 
Decedents'  Estates,  6-9. 
Evidence,  6. 
Partnership,  7. 

1.  A  judicial  sale  of  personal  property,  at  which  one  bid  only  was 
offered  and  taken,  and  no  opportunity  given  for  a  second  bid,  would  be 
fraudulent;  but  where  only  one  bid  could  be  obtained,  at  which,  after  a 
reasonable  effort  to  get  another,  the  property  was  struck  down,  the  auc- 
tion would  be  valid.     Swires  v.  Brotherline  el  al.,  135. 

2.  Where  the  auctioneer  himself  was  the  sole  bidder,  the  validity  of  the 
sale  might  be  affected,  if  he  were  the  officer  intrusted  with  it ;  but  not 
where  he  was  a  crier  only,  and  the  sale  was  conducted  under  the  direc- 
tion of  a  deputy  marshal  holding  the  writ.     Id, 

3.  Mere  ina<iequacy  of  price  will  not  impeach  a  sale  of  personalty, 
though  sometimes  it  is  sufficient  ground  to  set  aside  a  sale  of  real  estate; 
personal  property,  fairly  advertised,  cried,  and  struck  down,  must  go  for 
what  it  will  oring.     Id, 

4.  "Where  the  goods  of  one  of  several  defendants  in  an  execution  were 
seized  in  the  possession  of  others  of  them,  and  advertised  and  sold  as 
their  property  under  the  writ,  the  sale  divests  the  owner's  interest,  and 
the  officer  is  not  a  trespasser.     Id. 

5.  If  a  plaintiff  issue  execution,  contrary  to  his  agreement  with  one  of 
the  defenaants,  the  latter  has  his  remedy;  but  the  officer  holding  the  writ, 
is  justified  by  it,  and  it  was  no  part  of  his  duty  to  adjust  the  equities  of 
the  plaintiff  under  that  agreement.     Id. 

6.  A  debt  due  to  the  defendant  in  a  judgment,  and  payable  in  the 
bonds  of  a  municipal  corporation,  is  liable  to  be  seized  on  an  attachment- 
execution,  and  the  bonds  are  a  proper  subject  of  sale  under  such  a  pro- 
cess.    King,  Brotcn  dh  Co,  v.  Hyail,  229. 

7.  Where  one  obtained  judgment  against  a  firm,  issued  an  attach- 
ment thereon,  and  attached  in  the  hands  of  another  firm,  a  debt  paya- 
ble in  city  bonds,  due  by  them  to  one  of  the  firm,  defendants,  and  the 
court  entered  judgment  upon  the  answers  of  the  garnishees,  with  leave 
to  the  plaintiff  to  have  execution  against  them  for  the  debt,  interest,  and 
costs,  and  directed  the  sheriff  to  demand  of  them  so  many  of  the  bonds, 
as  would  at  their  assessed  value  satisfy  the  judgment  and  the  costs,  but  if 
the  garnishees  failed  to  deliver  the  bonds,  then  to  levy  the  amount  from 
their  own  goods  and  lands,  the  proceedings  under  the  attachment  were 
proper,  and  the  entry  of  the  judgment  thereon  was  not  erroneous.    M. 
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EXECUTION. 

8.  Where  the  goods  of  a  merchant  levied  on  under  an  ezecntion,  were 
not  remoyed,  nor  the  store  closed,  but  was  put  in  the  hands  of  a  clerk 
at  the  instance  of  plaintiffs'  attorney,  with  privilege  to  sell  as  usual  and 
account  for  the  proceeds  to  the  sheriff,  and  the  clerk,  with  defendant,  did 
sell  goods  up  to  the  sheriff's  sale,  keeping  no  account  of  goods  sold 
but  only  of  the  amount  of  money  allegea  to  have  been  taken  on  sales, 
the  execution  will  be  postponed  to  one  subsequently  issued,  though  the 
levy  in  the  first  execution  was  not  for  security  only  and  there  was  no  un- 
necessary delay  in  executing  it.    Farys  dh  Co*s  Appeal,  273. . 

9.  It  is  in  contravention  of  the  law  to  permit  the  possession  and  con- 
trol of  the  property  of  a  defendant  in  an  execution  to  remain  after  levy 
as  before,  or  to  sell  at  private  sale,  it  being  not  only  fraud  in  fact  but 
fraud  in  law ;  and  if  done  in  pursuance  of  arrangements  made  by  the 
execution-creditor,  he  will  be  postponed  to  a  junior  execution.    Id, 

10.  Though  a  claimant  to  the  proceeds  of  a  sheriff's  sale  of  the  personal 
property  of  his  debtor,  has  the  prior  execution,  he  cannot  by  virtue  thereof, 
if  insolvent,  receive  the  fund  to  the  prejudice  of  a  subsequent  execution- 
creditor,  for  whose  claim  he  was  bound  as  the  surety  of  the  debtor,  but 
the  proceeds  will  be  appropriated  to  the  latter  claimant.  WorraWit 
Appeal,  524. 

EXCEPTION. 

How  made.    Error,  6,  7. 

EXECUTORY  CONTRACTS. 
Contract,  3. 
Equitt,  4,  5. 

FORFEITURE. 

Under  city  market  ordinance,  must  be  authorised  by  legislature.  Cor- 
porations, 14. 
For  breach  of  condition.    Dud,  2. 
May  be  waived.    Deed,  3. 

FORMER  RECOVERY,  PLEA  OF. 
Contracts,  2. 

EVIDINCI,  7. 

FRAUD. 

Debtor  and  Creditor,  1-4. 
Equity,  4. 
Error,  2,  6. 
Roads  and  Streets,  8. 

When  ground  for  rescission  of  contract,  a  question  for  the  jury.    Burr 
T.  Ihdd,  206. 

GRADING  AND  PAVING,  LIENS  FOR. 

Roads  and  Streets,  1-3. 
Taxes,  1-3. 

GRANDCHILDREN. 

Will,  8.         ' 

GRANT. 

Lease  when  equivalent  to.    Teotsr,  7. 

GUARDIAN  AND  WARD. 
Courts,  1-3. 
Infants,  1,  2. 
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HEIRS. 

Decedents'  Estates,  6-11. 
Partition,  1,  2. 

HEIRS. 

In  devise  of  remainder,  when  a  word  of  limitation.    Will,  3. 

HUSBAND  AND  WIFE. 

Decedents'  Estates,  10. 

IMPLIED  PROMISE. 

RecoTery  on,  in  a  single  partnership  venture.    Assuupsit,  3. 

INADEQUACY  OF  PRICE. 

Will  not  avoid  sale  of  personal  property.    Execution,  3. 

INEVITABLE  ACCIDENT. 
Bailment,  3. 

INFANTS. 

1.  If  a  guardian  neglect  to  make  investments  of  trust  funds,  or  invest 
them  at  less  than  the  legal  rate  of  interest,  he  is  chargeable  therefor  only 
with  simple  interest  at  the  legal  rate.    Pennypacker^s  Appeal^  494. 

2.  In  cases  of  mere  omission  or  neglect  on  the  part  of  guardians, 
executors,  or  administrators  to  put  trust  funds  out  at  interest,  the  principle 
of  rests,  either  semi-annual,  annual,  biennial,  or  triennial,  does  not 
apply.    Id. 

INSURANCE. 

1.  Preliminary  proofs,  though  a  condition  precedent  to  the  right  of  the 
insured  to  recover,  may  be  waived,  and  hence  are  only  important  when 
made  so  by  the  conduct  of  the  insurers,  for  whose  security  and  informa- 
tion they  are  required.  Commonwealth  Insurance  Company  v.  Senneit 
ei  al.,  161. 

2.  Though  the  insurer  do  not  object  to  the  regularity  of  the  prelimi- 
nary proofs,  yet  the  insured  cannot  prove  his  loss  or  the  particulars  of 
it  by  nis  own  statement ;  he  cannot  make  evidence  for  himself.     Id, 

3.  Where  the  court  permitted  the  schedule,  statements,  and  affidavits 
of  the  plaintiffs  relating  to  their  loss,  to  be  read,  not  only  to  prove  com- 
pliance with  the  conditions  of  the  policy  as  to  preliminary  proof,  but  to 
go  to  the  jury  as  primd  facie  evidence  of  the  goods  lost,  as  to  quantity 
and  qualitv,  but  not  as  to  value,  it  was  error ;  for,  there  being  nothing 
in  the  policy,  making  these  papers  evidence  per  ««,  they  were  not  evi- 
dence of  the  goods  lost,  and  should  not  have  been  read  to  or  sent  out 
with  the  jury.    Id, 

4.  It  is  not  necessary  to  prevent  such  use  of  the  schedule  and  state- 
ments, that  issue  be  taken  or  notice  given  before  the  trial,  that  their 
correctness  would  be  called  in  question.    Id. 

5.  The  preliminary  proofs  and  their  sufficiency  are  for  the  court ;  if 
not  sufficient  the  cause  is  at  an  end,  unless  they  have  been  expressly  or 
impliedly  waived  by  the  defendants.    Id. 

0.  The  rule  is  that  if  the  preliminary  proofs  are  waived  or  are  suffi- 
cient, such  waiver,  or  sufficiency,  in  effect  strikes  the  condition  requiring 
them  out  of  the  contract.     Id. 

7.  In  a  policy  of  insurance,  used  for  insuring  both  real  and  personal 
property,  a  condition  that  if»  during  the  life  of  the  policy,  an  encum- 
Drance  fall  or  be  executed  upon  the  property  insured,  sufficient  to  reduce 
the  real  interest  of  the  insurer  to  or  below  the  value  of  the  property, 
without  the  consent  of  the  insurance  company,  the  policy  shall  be  Toid, 
applies  to  both  kinds  of  property,  and  means  that  the  owner's  interest 
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INSURANCE. 

shall  not  be  reduced  by  encumbrances  below  the  amount  insured  without 
notice  to  the  company.     Brown  v.  Commonioealth  Insurance  Co.^  187. 

8.  Upon  such  notice  of  liens  upon  the  property  insured,  the  com- 
pany would  have  the  right  to  rescind  the  policy  on  repayment  of  a  pro- 
portionate part  of  the  premium.     Id, 

9.  Where  the  insured  had  liens  upon  their  property  to  a  large  amount 
before  purchasing  the  policy,  and  during  its  life  heavy  judgments  were 
entered  against  one  or  the  other  of  them,  to  an  amount  beyond  the  value 
of  the  property,  without  notice  to  or  consent  by  the  company,  a  material 
covenant  of  the  policy  was  thereby  violated  by  the  insured,  and  they 
were  not  allowed  to  recover.    Id, 

10.  After  notice  of  liens  against  his  property  has  been  given  by  the  in- 
sured to  the  insurance  company,  their  consent  to  stand  as  insurers  would 
be  implied  if  there  was  no  dissent.     Id. 

11.  Where  the  court  referred  the  questions  of  fact  to  the  jury,  in- 
structing them  that  if  they  believed  the  evidence  of  encumbrances  upon 
the  property  insured  both'  before  and  after  the  date  of  the  policy,  their 
verdict  should  be  for  the  defendant,  it  was  held  not  to  be  error.     Id, 

12.  Though  an  insurance  policy  may  protect  against  losses  through 
mere  negligence  and  carelessness,  yet  it  will  not  protect  against  the  mis- 
conduct of  the  party  insured ;  and  if  a  loss  results  therefrom  the  owner 
of  the  property  insured  must  bear  it.  Citizens*  Insurance  Co,  of  Pitts- 
burgh V.  Marsh,  386. 

13.  Misconduct  means  a  transgression  of  some  established  and  definite 
rule  of  action,  where  no  discretion  is  left  except  what  necessity  may  de- 
mand, while  in  contradistinction,  carelessness,  negligence,  and  unskilful- 
ness,  are  transgressions  of  some  established  but  indefinite  rule  of  action, 
where  some  discretion  is  necessarily  left  to  the  actor.     Id, 

14.  If  acts  of  barratry,  such  as  the  misconduct  of  the  master  and  crew 
of  a  vessel  by  which  it  is  lost,  be  not  expressly  insured  against,  they 
are  at  the  risk  of  the  owner;  if  done  witn  the  consent  of  the  insured 
they  are  not  covered  by  the  barratry  clause  in  the  policy ;  nor  are  they 
insured  against  when  done  by  the  owner  himself.     Jd, 

15.  Therefore  where  the  insured,  the  master  of  a  river  steamboat, 
caused  a  barrel  of  turpentine  to  be  brought  from  the  hold  to  the  fur- 
nace, and  used  it  in  order  to  increase  the  head  of  steam,  whereby  the 
vessel  was  set  on  fire  and  destroyed,  he  cannot  recover  his  insurance ;  for 
under  the  Act  of  Congress  of  August  30th  1853,  turpentine  must  be  se- 
cured upon  steamboats  in  metallic  safes,  or  in  apartments  lined  with 
metal  at  a  secure  distance  from  any  fire,  and,  therefore,  in  using  it,  he 
violated  a  clear  and  definite  rule  of  duty,  which  would  subject  him  to 
whatever  loss  resulted  therefrom.     Id. 

16.  Whether  the  wrongful  act  of  the  master  in  using  the  turpentine 
contrary  to  the  Act  of  Congress  was  misconduct,  was  a  question  of  law 
for  the  court  and  not  of  fact  for  the  jury ;  for  though,  ordinarily,  questions 
of  care,  diligence,  and  skill,  are  to  be  decided  by  a  jury,  it  is  otherwise 
where  the  law  defines  the  very  act  to  be  done  under  given  circumstances : 
in  such  case  the  iury  have  only  to  decide  whether  die  acts  required  or 
forbidden  by  the  law  have  been  done.    Id, 

INTEREST. 

To  landowner  for  damages  caused  by  opening  streets,  allowed  from 

date  of  the  assessment.    Roads  and  Streets,  11. 
Liability  of  guardians  for.     Infants,  1,  2. 

INTERESTED  WITNESS. 
Evidence,  6,  11. 

INVESTMENTS  BY  GUARDIANS. 
Infants,  1. 
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ISSUES  OF  FACT. 

In  cases  of  mandamus,  should  be  decided  before  judgment  entered. 
Mandamus,  3. 

JUDGE,  ASSISTANT  LAW,  POWER  OF. 
Mandamus,  I. 

JUDGMENTS. 

A  judgment  rendered  against  a  person  after  his  death,  is  reversible, 
if  the  fact  and  time  of  death  appear  on  the  record,  or  in  error  coram  nobis, 
if  the  fact  must  be  shown  aliunde  ;  it  is  voidable  and  not  void,  and  can- 
not be  impeached  collaterally ;  still  less  is  a  decree  in  rem,  as  an  order 
of  sale,  to  be  held  void  or  impeached  collaterally,  when  made  after  the 
death  of  the  owner  of  the  property.     Yaple  ei  al.  v.  Titus  ei  cU.,  195. 

JUDICIAL  SALES. 
Courts,  1-4. 
Execution,  1-5. 

JUDGMENT-CREDITOR. 

When  a  competent  witness  in  feigned  issue.    Error,  7. 

JURISDICTION  OF  ORPHANS'  COURT. 
Courts,  2. 

JURISDICTION  OF  COMMON  PLEAS. 
Courts,  6,  7. 

JURISDICTION  OF  QUARTER  SESSIONS. 
Courts,  10,  12. 

JURISDICTION  OF  SUPREME  COURT. 
Courts,  8,  9,  13-16. 

LANDS,  ASSETS  FOR  PAYMENT  OF  DEBTS. 
Decedents'  Estates,  6. 

LAW  JUDGE,  POWER  OF. 
Mandamus,  1. 

LEASE. 

Of  land  for  manufacture  of  salt,  out  of  which  oil  arises,  how  construed. 

Trover,  7. 
By  one  railroad  company  of  road  of  another.    Railroads,  6,  7. 

LEGACY. 

Decedents'  Estates,  5. 
Will,  6-8. 

LEGATEE. 

Not  chargeable  with  expenses  of  collecting  legacy.    Decedents'  Es- 
tates, 5. 

LEVY,  FRAUDULENT. 
Execution,  1. 

LICENSE. 

Pleading,  1,  2. 

LIMITATIONS,  STATUTE  OF. 
Public  Buildings,  4. 
Trover,  1-3. 
I.  Eudursements  of  credits  on  a  note,  made  by  a  promissee  before  the 
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LIMITATIONS,  STATUTE  OF. 

statalt  has  oloeed  apon  the  right  to  maintain  sait,  are  evidence  of  cor- 
reaponding  payments,  to  remove  the  bar  of  the  statute,  in  PennsylTania, 
though  no  longer  in  England, — but  they  are  not  evidence  at  all  unless 
proved  to  have  been  made  while  the  statute  was  running.  Shaffer  v. 
Shaffer,  51. 

2.  To  toll  the  statute  by  evidence  of  a  payment,  it  must  be  proven  un- 
equivocally that  the  payment  was  made  on  the  claim  in  suit — and  where 
that  is  not  done,  the  jury  is  not  at  liberty  to  find  the  payment  sufficient. 
M, 

3.  The  endorsement  of  payment  in  the  handwriting  of  the  plaintiff  or 
promissee  alone  is  not  proper  to  go  to  the  jury.    Id, 

4.  In  a  suit  by  executors  for  a  share  of  fees  due  their  testator  for  pro- 
fessional services  as  an  attorney  a^nst  another  attorney  who  received 
the  fees  due  both,  the  Statute  of  Limitations  was  pleaded  in  bar  to  the 
action  as  not  brought  within  six  years  from  the  receipt  of  the  fees  by 
defendant,  to  which  was  replied,  on  trial,  an  alleged  trust,  and  an  acknow- 
ledgment and  promise  to  pay :  the  jury  were  instructed  that  if  the  defend- 
ant had  received  the  fees  more  than  six  years  before  suit  brought,  their 
verdict  should  be  for  defendant.    On  writ  of  error  it  was  Hdd: 

That,  there  being  no  fraud  or  concealment  in  the  receipt  of  the  fees  by 
defendant,  and  no  proof  that  he  agreed  to  hold  them  in  trust,  no  such  ex- 
press or  implied  trust  arose  as  would  prevent  the  running  of  the  statute. 
nebiter's  Executors  v.  Netoholdy  482. 

5.  That,  where  the  proof  of  the  acknowledgment  and  promise  to  pay 
by  the  defendant  was  not  explicit  and  unambiguous,  it  would  not  take 
the  case  out  of  the  statute ;  and  the  ruling  of  the  court  on  the  trial,  that 
there  was  not  sufficient  testimony  to  be  left  to  the  jury  from  which  to 
infer  a  promise  to  pay,  was  correct.    Id, 

LIQUIDATED  DAMAGES. 
Bond,  1, 2. 

LIS  PENDENS. 

Ejectment,  9. 

LUNATIC. 

1.  The  real  estate  of  a  lunatic  having  been  sold  on  petition  of  his  oom- 
mittee  for  the  payment  of  debts,  in  pursuance  of  an  order  of  court,  his 
heirs  ufterwaras  brought  ejectment  therefor  against  the  vendee  of  the 
purchaser,  and  upon  the  trial  offered  to  prove  that  the  lunatic  died  be- 
fore the  order  of  sale  was  granted,  which  offer  was  rejected  by  the  court : 
Held,  that  the  evidence  offered  was  properly  excluded,  for  the  Court  of 
Common  Pleas  had  jurisdiction  over  the  estate  of  the  lunatic,  after  his 
death,  and  the  order  of  sale  was  therefore  not  void  for  want  of  authority 
to  make  it.     Taple  et  al.  v.  Tilus  ei  aL,  195. 

2.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction  can- 
not be  reversed  or  inquired  into  in  a  collateral  proceeding  except  for 
fraud ;  therefore,  though  the  order  of  sale  might  have  been  set  aside  on 
appeal  from  the  decree  of  the  court  making  it,  yet  after  sale,  in  a  collateral 
action  of  ejectment,  the  order  will  not  be  inquired  into,  where  the  court 
had  jurisdiction,  and  there  was  no  fraud.    Id. 

MANDAMUS. 

Corporations,  5. 

1.  An  assistant  law  judge  of  the  Court  of  Common  Pleas,  required 
to  be  learned  in  the  law  and  vested  with  the  same  authority  as  the  presi- 
dent judge,  has  power  to  try  a  mandamus  against  a  city  officer  to  compel 
his  performance  of  an  official  duty,  notwithstanding  the  Mandamus  Law 

5  Wr.— 36 
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requires  the  presence  of  the  president  judge.    Smiih,  Mayor,  dke,,  ▼. 
Commonwealth^  335. 

2.  Where  the  relator  presented  a  petition,  aTerring  that  the  city  conn- 
cils  had  passed  an  ordinance  to  pay  him  $50,  to  apply  to  his  services 
as  high  constable,  and  that  the  mayor,  in  violation  ot  his  duty,  refused 
to  sign  a  warrant  on  the  treasurer  therefor,  but  did  not  set  forth  the 
law  or  ordinance  imposing  that  duty  on  the  mayor,  or  show  it  on  the 
trial  of  the  issues  of  tact  raised,  or  on  writ  of  error,  it  was  held :  That  he 
had  shown  no  ground  for  the  mandamus  asked  for  in  his  petition,  and 
that  it  was  error  in  the  court  below  to  award  a  peremptory  mandamus 
thereon.    Id. 

3.  Where  the  relator  averred  that  he  was  duly  elected  and  qualified  as 
high  constable,  which  the  respondent  denied,  because  he  had  not  given 
security  as  required  by  Act  oth  April  1833,  {  15,  the  issue  of  fact  thus 
raised  should  have  been  decided  by  a  jury ;  and,  as  it  was  not,  judgment 
should  not  have  been  entered  against  the  respondent.    Id. 

MARKETS,  CITY. 

Corporations,  14. 

MECHANICS'  LIEN. 

Assignment  for  Creditors,  3. 

1.  A  mechanics'  lien  is  not  necessarily  void  because  it  does  not  accu- 
rately describe  the  size  of  the  building  against  which  it  is  filed ;  if  there 
be  enough  in  the  description  of  the  locality,  and  other  peculiarities  of  the 
building,  to  point  out  and  identify  it  with  reasonable  certainty,  it  is  a 
sufficient  compliance  with  the  requisitions  of  the  act.  Kennedy  etaLy. 
House  da  Horion,  39. 

2.  The  question  of  identity  is  generally  for  the  jury.    Id, 

3.  Where  the  claim  filed  mentioned  the  connty,  township,  and  village 
in  which  the  property  was  situated,  the  road  on  which  it  fronted,  the 
owners  of  the  adjoining  property,  the  materials  of  which  the  building 
was  constructed,  the  numoer  of  stories,  that  it  had  a  finished  basement, 
&c.,  and  giving  the  correct  width  in  front,  but  the  depth  incorrectly,  it 
was  Held^  that  this  was  not  such  a  misdescription,  or  error,  as  would 
avoid  the  lien  for  uncertainty.     Id. 

MINES  AND  MINING. 
Trover,  4,  5. 

MISCONDUCT. 
Courts,  16. 
Insurance,  13,  14. 

MISTAKE. 

Trover  lies  for  coal  mined  and  carried  away  by.    Trovie,  4,  5. 
As  to  interest  of  minors  in  Orphans'  Court  sale.    Courts,  4. 

MORTGAGE. 

Assignment  for  Creditors,  1,  3. 

Unrecorded ;  effect  of  as  against  subsequent  lien-oreditors.    Vendor 

AND  Vendee,  2,  4,  6. 
Under  Act  March  7th  1861.    Railroads,  6,  7. 

MUNICIPAL  BONDS. 

Debt  payable  in  may  be  attached.  Corporations,  8, 10.  Execution,  6, 7. 

MUNICIPAL  CORPORATIONS. 
Corporations,  5-11. 
Deed,  4. 

Roads  and  Streets. 
Taxes. 
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MUNICIPAL  ELECTIONS. 

EUKTIONS,  1-3. 


MUNICIPAL  LIENS. 

When  divested  by  judicial  sale.    Roads  and  Streets.    Taxes,  1-4. 

MUNICIPAL  OFFICER,  SALARY  OF. 
Corporations,  11. 

MUNICIPAL  SUBSCRIPTIONS. 
Corporations,  5-7. 

I^ON  COMPOS  MENTIS. 

Jurisdiction  of  Common  Pleas  over  persons  who  are.    Courts,  6,  7. 

NOTARY. 

Bills  and  Notes,  12. 

NOTICE. 

Actual  and  constructive.    Vendor  and  Yendeb,  1,  3-5. 
Of  pending;  suit,  effect  of  on  sheriff's  vendee.    Ejectment,  9. 
Of  transfer  of  personal  property  by  judicial  sale.    Decedents'  Es- 
tates, 9. 
To  endorser,  when  sufficient    Bills  and  Notes,  9-12. 

NOTICE  REQUIRED  BY  STATUTE,  Equivalent  for. 
Roads  and  Streets,  4. 

OIL. 

From  lands  leased  for  manufacture  of  salt,  by  whom  owned*    Tro- 
ver, 7. 

ORPHANS'  COURT. 
Courts,  1-3. 
•  Decedents'  Estates,  10,  11. 

ORPHANS'  COURT  SALES. 

Private,  when  valid.    Assignment  for  Creditors,  1.    Decedents'  Es- 
tates, 6-8.    Courts. 

PARTITION. 

Decedents'  Estates,  10, 11. 

Afler  partition  of  the  real  estate  of  an  intestate  into  three  purparts 
by  a  jury  of  seven  men,  and  the  confirmation  of  their  report,  it  was 
apeed,  among  the  heirs,  that  the  valuation  of  No.  3  should  be  reduced, 
with  a  corresponding  reduction  in  owelty  of  partition,  at  which  re- 
•  duced  valuation  it  was  accepted  by  one  of  them.  Afterwards,  on  rule  to 
accept  or  refuse  the  remaining  purparts,  the  heirs  of  the  eldest  son  W. 
elected  to  take  No.  2  at  the  valuation,  when  the  second  son  H.  bid  a 
higher  price  therefor,  under  objection  from  the  heirs  of  W.,  who  claimed 
it  at  the  valuation  under  the  agreement ;  the  court  below  allotted  it  to 
H.  the  highest  bidder,  and  No.  1  to  the  heirs  of  "W.,  who  did  not  refuse 
that  purpart  or  ask  that  it  should  be  sold.  On  appeal  by  them,  it  was 
held, 

1.  That  the  agreement  of  the  heirs  related  only  to  purpart  No.  3,  and 
that  it  did  not  prevent  the  second  son,  if  the  hignest  bidder,  from 
choosing  the  puroart  on  which  he  bid.    Mason's  Appeal,  74. 

2.  That  as  the  neirs  of  W.  did  not  at  the  time  refuse  to  take  the  pur- 
part allotted  to  them  by  the  decree  of  the  court,  and  ask  that  it  should 
be  sold,  they  could  not  in  a  court  of  appeal  object  that  the  purpart  was 
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forced  upon  them,  and  that  it  should  have  been  ordered  to  be  sold  under 
Act  of  Assembly,  April  13th  1835.    Mas(m*9  Appeal,  74. 

PARTNERSHIP. 

Assumpsit,  1-3. 
Deckdknts'  Estates,  9. 
Equity,  1,  2. 
Eyidinck,  10. 

1.  If  two  persons,  not  partners  in  point  of  fact  as  between  themseWes, 
by  their  acts  and  declarations  hold  themselves  out  to  the  public  as  part- 
ners in  such  a  manner  as  to  induce  the  business  men  of  the  commu- 
nity to  believe  them  partners,  and  to  trust  them  acoordin^^ly,  they  will  be 
held  liable  as  partners  to  such  creditors.  Drennen  do  Patterson  s.  House 
db  Co,,  30. 

2.  Where  two  persons,  as  intended  partners,  purchase  a  stock  of  goods, 
and  ajCTee  to  give  their  notes  therefor,  and  on  receiving  the  goods  at  the 
time  fixed,  one  of  them,  the  other  being  absent,  signs  and  delivers  the 
notes  in  their  joint  names,  the  notes  thus  given  are  firm  notes,  and  the 
agreement  and  its  consummation,  present  a  strong  primd  facie  case  of 
partnership  in  an  action  against  them,  on  a  contract  made  by  one  of 
them  with  another  party  in  the  name  of  the  firm.    Id, 

3.  Partner  in  a  single  transaction  or  Yenture  may  recover  his  share  of 
profits,  in  iissumpaiit  and  is  not  compelled  to  resort  to  an  action  of  account 
render.     Wright  y,  Cumpstyt  102, 

4.  A  surviving  partner  is  not  entitled  to  compensation  for  winding  up 
the  partnership  business ;  nor  can  the  executor  of  a  deceased  partner 
employ  the  survivor  for  that  purpose,  at  the  expense  of  the  decedents' 
estate,  unless  he  is  expressly  authorised  so  to  do  by  the  will  of  his  testa- 
tor.   Brown  v.  McFarland*s  Executor,  129. 

5.  By  the  will  of  one  of  several  partners  in  a  furnace,  his  executor 
was  authorized  "  to  co-operate  with"  the  other  partners  **  in  carrying  on 
the  business,"  "  in  connection"  with  them :  the  executor,  by  a  vrritten 
agreement  and  contract,  transferred  the  partnership  interest  and  pro- 
perty to  the  surviving  partners  B.  and  C,  who  were  to  work  up  the  stock 
on  hand,  and  to  account  for  the  profits  and  proceeds,  after  paj^ing  all 
*'  expenses,  costs,  charges,  and  services."  Afterwards  B.  filed  bis  sepa- 
rate account  (an  action  of  account  render  having  first  been  brought 
against  B.  and  C.  bY  the  executor),  in  which  he  claimed  a  large  cr^it 
fiir  services  under  the  contract  with  the  executor ;  the  auditors  on  the 
account  disallowed  the  claim,  and  their  report  being  confirmed  by  the 
court,  on  writ  of  error  it  was  held :  That  B.  was  not  entitled  to  any  com- 
pensation for  his  services  in  settling  the  partnership  concerns,  and  that 
the  agreement  of  the  executor,  if  it  authorised  any  such  payment,  was 
Yoid  for  want  of  authority ;  but  that  the  agreement  authorized  the  em- 
ployment of  a  manager,  for  whose  services,  as  well  as  for  those  of  a 
clerk  and  other  emplovees,  payment  was  properly  allowed.    Id, 

6.  The  decedent  M.,  being  in  partnership  with  B.  in  a  store,  gave, 
for  indebtedness  of  the  furnace  concern  to  the  store,  a  note  in  his  own 
name,  which  was  that  in  which  the  furnace  firm  did  business.  In  the 
account,  B.,  as  surviving  partner  of  the  store  firm,  charged  against  M.'s 
estate  the  whole  of  the  note,  only  one-half  of  which  was  allowed  him  by 
the  auditors  and  the  court.  Held,  that  as  between  B.  and  M.,  the  note 
belonged  to  them  jointly,  and  that  B.  was  entitled  on  settlement  to  his 
half  only.    Id, 

7.  Though  the  interest  of  a  copartner  in  partnership  property  may  be 
taken  in  execution  and  sold  for  his  debts,  yet  the  sale  is  subiect  to  the 
rights  of  partnership  creditors,  and  the  purchaser  is  entitled  to  an  ac- 
count, ana  not  to  tne  possession  of  the  goods.  Loihrop  v.  Wtghtmanj 
297. 
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8.  If  one  person,  for  the  purpose  of  entering  into  partnership  with  ano- 
ther, borrow  money,  giving  his  individual  note  therefor,  and  it  is  used 
bj  the  copartner  in  buying  goods  for  the  firm,  the  debt  does  not  thereby 
become  tnat  of  the  firm  unless  expressly  assumed.  DonndUy  v.  Ryan^ 
306. 

9.  C,  about  to  go  into  business  with  his  brother  J.,  put  in,  "  as  stock 
for  the  purpose  ot  forming  a  partnership  with  equal  shares,''  certain 
"  gold  dust,''  sent  to  his  wife  from  her  brother  R.,  for  which  C.  subse- 
quently gave  his  individual  note.  After  the  dissolution  of  the  partner- 
ship and  the  death  of  0.,  R.  brought  suit  against  J.  as  surviving  partner, 
for  the  loan  to  C,  claiming  it  to  be  a  firm  debt ;  on  the  trial  it  was  proved 
that  J.  had  used  the  *'  gold  dust"^  to  buy  goods ;  that  he  had  encouraged 
C.  to  embark  it  as  capital,  and  Kad  advised  the  plaintiff  to  permit  nis 
brother-in-law  G.  to  put  it  in  the  firm  as  such,  but  there  was  no  evidence 
that  J.  had  ever  assumed  any  responsibility  in  regard  to  it.  Hdd,  That 
the  loan  was  a  personal  credit  to  C,  and  not  a  loan  to  the  firm ;  and 
consequently,  no  liability  resulted  against  J.  as  surviving  partner,  and  it 
was  error  in  the  court  to  submit  the  question,  as  one  of  fact,  to  the  jury. 
Id. 

10.  The  widow  of  G.  was  a  competent  witness  for  the  plaintiff,  after 
she  had  released  her  interest  in  her  husband's  estate.    Id, 

11.  A  partner  must  keep  partnership  fiinds  unmixed  with  his  own,^ 
and  equally  within  the  grasp  of  the  other  partners;  and  in  making 
deposits  in  bank,  he  must  make  them  in  the  name  of  the  partnership,  to 
exempt  him  from  responsibility  therefor,  in  case  of  loss.  Lefever  v.  Un- 
denoood,  505. 

12.  A  deposit  of  partnership  moneys  in  bank  by  a  partner  in  his  own 
name,  is  such  an  application  of  them  to  his  own  use,  that  if  loss  occur 
therefrom,  by  failure  of  the  bank  or  otherwise,  he  alone  must  bear  it. 
Id.  ' 

13.  Where  one  partner  mixed  partnership  funds  with  his  own,  made 
deposits  of  them  in  baqk  in  his  own  name,  appropriated  Uiem  to  his  own 
use,  assuming  the  absolute  and  entire  control,  and  the  bank  becoming  in- 
solvent, received  its  notes,  and  had  them  registered  in  his  own  name, 
without  the  consent  or  knowledge  of  his  copartner,  by  reason  whereof 
the  partnership  funds  were  lost,  such  partner  is  responsible  to  the  co- 
partner for  his  share  of  the  fund,  and  must  bear  the  loss  alone.    Id. 

PAVEMENTS. 

Roads  and  Streets,  2,  3. 

PENALTY  IN  BOND. 

Not  liquidated  damages.    Bond,  1,  2. 

PERSONAL  PROPERTY. 

Legal  transfer  of  by  judicial  sale.    Decedents'  Estates,  9. 

PLEA  OF  NON  ASSUMPSIT. 

What  raised  by.    Pleading,  1. 

PLEA  OF  THE  STATUTE  OF  LIMITATIONS. 

Special  replication  to,  when  necessary.    Pleading,  3. 

PLEADING. 

Contract,  2. 

Debtor  and  Greditor,  1. 

Ejectment,  7. 

Evidence,  7,  10. 

Limitations,  4,  5. 

1.  In  an  action  to  recover  for  a  bill  of  liquors,  wherein  defendant 
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pleaded  non  assumpsit^  alleging  that  the  goods  had  been  sold  by  agent  in 
the  county  in  which  he  lived  at  the  time  suit  was  brought,  and  also  that 
the  pl^ntiffs  should  have  proved  a  license  to  sell  therein,  it  was  Held^ 
that  the  plea  raised  no  Question  of  authority  in  the  plaintiffs  to  maintain 
their  action,  and  that  tney  could  recover  without  producing  a  license  or 
setting  it  out  in  their  declaration.    Boran  v.  Weiler  dc  Ellis,  470. 

2.  The  defendant  should  have  specially  pleaded  and  proved  the  mat- 
ters relied  on  in  defence,  in  avoidance,  and  not  by  denial  of  his  liability. 
Id. 

3.  Where,  on  writ  of  error  before  the  Supreme  Court,  the  fact  that 
letters  of  administration  to  the  executors  had  not  been  granted  in  the 
state  of  Pennsylvania  until  within  six  years,  was  also  replied  to  the  pica 
of  the  statute,  it  was  Held,  that  the  question  could  not  be  decided  be- 
cause not  raised  in  the  pleadings :  non-administration  should  have  beeu 
specially  replied  on  the  trial,  to  the  plea  of  the  statute,  but  as  no  such 
replication  was  made,  the  question  as  to  its  effect  was  not  before  the 
court,  because  not  on  the  record.     Webster's  Executors  y.  Newbold,  482. 

PRACTICE. 

Affidavit  or  Defence,  1. 

PRESENTMENT  OF  NOTE. 

For  payment  and  refusal,  what  sufficient.    Bills  and  Notes,  9-12. 

PRESIDENT  OF  RAILROAD  COMPANY,  POWERS  OF. 
Railroads,  4. 

PRESUMPTION  ARISING  FROM  USE  OF  WORD  "HEIRS"  IN  WILL. 

Will,  3,  (3). 

A  breach  of  law  cannot  be  presumed,  but  on  the  contrary,  the  pre- 
sumption is  that  every  person  has  conformed  to  the  law,  until  the  con- 
trary appear  by  proof,  the  burden  of  which  is  upon  him  who  alleges  it. 
Eoran  v.  WeiUr  dh  EUis,  470. 

PRIVATE  SALE. 

Of  real  estate  by  order  of  Orphans'  Court,  when  valid.    Courts. 

By  administrators  to  one  of  themselves,  may  be  avoided  by  the  heirs 

or  creditors  of  the  decedent,  but  not  by  a  creditor  of  one  of  the  heirs. 

Decedents'  Estates,  9. 

PROMISSORY  NOTES. 
Bills  and  Notes. 

PROVINCE  OF  COURT  AND  OF  JURY. 
Courts,  16. 
Mechanic's  Lien,  2. 

PROSECUTION,  CRIMINAL. 
Trover,  3. 

PURCHASE-MONEY. 

Act  of  21st  April  1846,  relating  to,  construed.    Ejectment,  4-8. 

PUBLIC  BUILDINGS. 

Under  Act  of  Assembly  organizing  the  county  of  A.,  trustees  were 
appointed  to  hold  title  to  the  necessary  ground  for  the  public  buildings, 
and  by  a  subsequent  act,  were  empowered  to  accept  the  offer  of  a  citizen, 
who  held  title  under  proprietary  grant  of  1775,  to  give  the  county,  land 
to  be  divided  into  town  lots  and  held  for  the  benefit  of  donor  and  the 
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county  jointly,  and  also  authorized  to  lay  out  a  convenient  lot  not  exceeding 
two  acres  for  public  buildings:  the  sons  and  devisees  of  the  donor  after- 
wards conveyed  a  two  acre  lot  to  the  trustees,  who  conveyed  to  the  county, 
after  the  court-house  and  jail  had  been  built  thereon.  Subsequently  in 
1821,  the  legislature  incorporated  an  academy,  and  enacted,  that  its  * 
trustees  have  leave  to  build  it  on  any  of  the  lots  reserved  for  the  use 
of  the  public  buildings.  The  academy  was  then  erected  on  the  two 
acre  lot.  In  1851,  the  commissioners  of  the  county  were  authorized  to 
divide  the  two  acres  into  town  lots,  and  to  sell  and  apply  proceeds  to  the 
erection  of  new  county  buildings  elsewhere.  After  the  sale,  the  academy 
brought  ejectment  against  the  purchaser  of  the  part  claimed  by  it,  by 
virtue  of  the  legislative  grant  of  1821,  and  under  the  Statute  of  Limita- 
tions.   Held : 

1.  That  an  academy  was  not  a  **  public  building"  within  the  meaning 
of  the  original  Act  of  Assembly,  relating  to  the  incorporation  of  the 
county,  and  the  acceptance  of  the  land  given  for  the  erection  of  public 
buildings ;  and,  therefore,  the  two  acre  lot  was  never  held  upon  any  trust 
for  an  academy.    Kitlaning  Academy  v.  Brown,  269. 

2.  That  the  Act  of  1821  was  but  a  mere  legislative  license  to  build 
the  academy  on  the  lot,  belonging  not  to  the  state  but  the  county,  and 
subject  to  the  paramount  trust  of  the  county  for  public  buildings,  a 
license  which  was  only  a  contract  for  quiet  enjoyment  during  the  plesure 
of  the  county,  and  the  tenancy  of  the  academy  under  it  only  a  tenancy 
at  will.    Id, 

4.  That  title  could  not  be  claimed  by  the  academy  under  the  Statute 
of  Limitations,  for  public  rights  cannot  be  destroyed  by  long-continued 
encroachments  or  permissive  trespasses,  and  because  the  possession  was 
not  adverse  to,  but  under  and  according  to  the  title  of  the  county.    Id, 

PUBLIC  OFFICERS. 

Salaries  should  be  fixed.    Corporations,  11. 

PUBLIC  RIGHTS. 

Public  Buildings,  4. 

QUARTER  SESSIONS. 

Decree  of,  not  conclusive  in  election  cases.    Courts,  10. 

RAILROADS. 

Constitutional  Law,  3. 
Corporations,  5-10. 

1.  Where  a  subscriber  to  the  capital  stock  of  a  railroad  company,  who 
has  been  released  from  the  obligation  of  his  subscription,  subsecjuently 
votes  at  an  annual  election  for  directors,  was  himself  elected  a  director, 
acts  as  director  and  as  stockholder,  and  pays  money  to  the  company — 
his  acts  are  evidence  of  a  subscription  of  some  kind  and,  in  the  absence 
of  proof  of  a  special  contract,  warrant  the  inference  that  he  had  re-assumed 
bis  original  obligation.  But  they  are  shorn  of  their  importance  where  a 
special  contract  accounting  for  them  is  shown.  Pittsburgh  and  ConneUa- 
ville  Railroad  Co,  v.  Stewart,  54. 

2.  Even  if  the  original  subscription  had  not  been  released,  a  new 
contract  between  the  company  and  the  subscriber,  authorizing  him  to  pay 
in  materials  at  a  future  time,  instead  of  cash  on  call,  would  supersede  the 
original  contract.     Id, 

3.  Subscriptions  made  before  a  company  is  organized,  must  be  un- 
conditional. But  after  the  organization  the  company  may  stipulate  with 
subscribers  that  they  may  pay  in  any  manner  mutually  agreed  on ;  and  it 
can  enforce  a  subscription  only  according  to  its  conditions.    Id, 
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4.  The  act  of  the  president  of  an  incorporated  company,  in  aooeptinj; 
conditional  subscriptions,  is  binding  on  the  oompanj.  Pittsburgh  and 
ConndistnlU  Railroad  Co,  y.  Stewart,  54. 

5.  A  payment  by  the  subscriber  in  cash  without  call,  after  a  special 
contract  that  he  might  pay  in  materials,  will  not  estop  him  from  setting 
up  that  contract  as  a  defence  against  a  claim  to  the  payment  of  the  whole 
subscription  in  cash.    Id. 

4.  The  Pennsylvania  Railroad  Company  being  about  to  purchase  the 
rolling  stock  and  bonds  of  the  Sunbury  and  Erie  Railroad  Company,  and 
to  lease  it  for  the  term  of  nine  hundred  and  ninety-nine  ^ears,  the  lessee 
agreeing,  by  the  contract,  to  keep  the  road  in  repair,  mamtain  its  equip- 
ment, and  pay  thirty  per  cent,  of  the  gross  earnings,  for  taxes,  interest 
on  bonds,  ^.,  and  tne  balance,  if  any,  to  the  lessors ;  on  bill  in 
equity  filed  b^  a  stockholder  in  both  companies,  for  a  preliminary 
injunction  against  the  proposed  purchase  and  lease,  it  was  Jaeldf  that  the 
intended  contracts  were  yalid,  because  within  the  corporate  powers  of  the 
two  companies,  under  the  Acts  of  Assembly  of  April  13th  1860  and 
April  23d  1861,  and  that  they  were  not  assignments  in  trust  for  the 
benefit  of  creditors,  with  preferences.  Oratz  y.  The  Pennsylvania  Rail- 
road Co.,  447. 

7.  The  Act  of  March  7th  1861,  authorizing  the  state  treasurer  to  can- 
cel $3,500,000  of  the  bonds  of  the  Sunbury  and  Erie  Railroad  Company, 
and  directing  the  satisfaction  of  the  mortgage  for  $7,000,000,  is  not  a 
violation  of  Sec.  4,  Art.  II  of  the  Constitution  of  the  State,  relating  to 
the  sinking  fund,  and  is  therefore  constitutional ;  and  the  mortgage  for 
$5,000,000,  executed  March  30th  1861,  under  the  provisions  of  that  act, 
is  the  first  lien  on  that  part  of  the  Philadelphia' and  Erie  Railroad  leading 
from  Williamsport  to  Erie,  and  second  only  to  the  $1,000,000  mortgage 
on  the  part  of  the  road  between  Williamsport  and  Sunbury.    Id. 

RECOGNISANCE. 

In  Orphans'  Court  for  "  heirs,''  includes  widow's  thirds  also.    Dics- 
DENTs'  Estates,  10,  11. 

RELEASE  OF  WITNESSES. 
Error,  5. 
Evidence,  1. 

RELIGIOUS  SOCIETY. 

Constitutional  rights  of.    Corporation^  1-4. 
Legacy  to,  when  void.    Will,  2. 

REMAINDER. 
Will,  3. 

RENTS. 

When  not  assets  for  payment  of  debts.    Decedents'  Estates,  4. 

REPLEVIN. 

Courts,  14. 
Set-off,  4. 

REPLICATION. 
Pleading,  3. 

RESIDENCE,  DEFINITION  OF. 
Election,  5. 
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"REST  AND  RESIDUE,"  CONSTRUED. 
Equity,  1, 

RESTS. 

Principle  of,  when  not  liable    Intants,  1,  2. 

RESULTING  TRUST. 
Ejectment,  4,  5. 

RETURN  JUDGES. 

Right  of,  to  fix  place  of  meeting,  and  adjoomments.    Elections,  2,  3. 

ROADS  AND  STREETS. 

1.  A  city  street,  which  had  been  thrown  open  to  the  public  and  used 
as  a  highway  for  many  years,  though  not  of  uniform  width,  was  graded 
and  paved  as  a  forty  feet  street  by  the  city,  though  in  places  of  a  less 
width,  and  a  lien  filed  for  the  costs  and  expenses  assessed  against  the 
property  of  an  adjoining  lotowner.  On  the  trial  of  a  scire  facias  there- 
on, a  private  draft,  made  a  few  years  before  the  trial  and  retained  by  a 
tenant  of  defendants,  was  offered  to  show  that  the  street  dedicated  to 
public  use,  was  of  a  less  and  a  uniform  width.  Held,  that  the  drafl  was 
not  evidence  as  to  the  dedication  of  the  ground  thrown  open,  and  that  it 
was  properly  rejected  by  the  court  below.  Darlington  and  Wife  v.  Com- 
Vi(mv>ecdth,  63. 

2.  Where  the  city  ordinance  required  streets  of  fortj^feet  in  width  to 
have  twenty-four  feet  of  cartway  and  sixteen  feet  of  sidewalks,  and  the 
ordinance  was  followed  where  the  street  was  of  that  width,  but  not  where 
it  was  of  less  width,  the  corporation  could  nevertheless  recover:  for  where 
the  street  was  not  of  the  width  required  by  the  ordinance,  the  ordinance 
did  not  apply.    Id, 

3.  If  the  ground  so  thrown  open  and  used  as  a  highway  had  been  dedi- 
cated to  public  use,  the  city  haa  a  right  to  grade  and  pave  it,  and  recover 
the  assessment  therefor  from  defendants,  whether  it  was  a  forty  feet  street 
or  not:  and  it  was  not  error  in  the  court  below,  so  to  instruct  the  jury, 
leaving  the  questions  as  to  the  dedication  of  the  ground  graded  and 
paved,  and  the  width  of  the  street  dedicated,  as  matters  of  fact  for  the 
JUIT.     Id, 

4.  Under  the  Acts  of  Assembly  incorporating  the  city  of  A.,  notice  of 
proceedings  on  the  part  of  councils  to  open  streets  was  directed  to  be 

Eublished  in  two  public  newspapers  of  the  city :  the  councils  having 
y  resolution  ordered  T.  street  to  be  opened,  the  street  regulator  pre- 
pared plans,  dbc.,  of  which  he  gave  notice  in  the  only  newspaper  of  the 
city  and  also  to  a  tenant  in  common  of  D.  and  wife,  against  whose  pro- 
perty, afler  the  opening  of  the  street,  a  lien  was  filed  by  the  city,  for 
the  assessed  expenses  of  grading  and  paving.  On  the  trial  of  the  scire 
facias  thereoti  it  was  held :  That  the  notice  by  publication  in  one  news- 
paper, together  with  actual  notice  to  the  tenant  in  common  of  defendants, 
was  sufficient,  and  that  it  was  not  error  to  admit  the  notice  so  given,  in 
evidence  on  the  trial.     Darlinyton  and  Wife  v.  Commonwealth,  68. 

5.  Where  the  defendants  bv  deeds  for  other  property  on  T.  street 
had  recognised  it  as  open,  and  it  was  a  part  of  their  defence  that  the 
street  was  not  **  permanent "  such  as  councils  were  authorized  to  grade 
and  pave,  the  deeds  were  admissible  in  evidence  on  the  part  of  the  city. 
Id, 

6.  The  resolutions  of  the  councils  in  reference  to  opening  the  streets 
were  admissible  in  evidence,  though  not  recorded,  where  the  recording 
was  not  required  either  by  the  Act  of  Assembly  or  the  City  Charter.  Id, 

7.  Though  the  councils  advertised  for  proposals,  before  the  passage 
of  the  final  ordinance  to  grade,  &c.,  the  city  could  nevertheless  recover, 
for  it  was  not  necessary  that  the  advertisement  should  be  under  or  en- 
tirely subsequent  to  that  ordinance.    Id, 
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8.  If  there  was  fraud  in  letting  the  contract  for  grading,  affecting  in 
any  way  defendant's  interest,  the  plaintiff  could  not  recover ;  but  where 
the  contractors  took  the  work  at  so  much  per  cubic  yard  for  filling ;  agree- 
ing to  allow  a  drawback  or  credit  for  the  dirt  furnished  by  the  city,  and 
the  dirt  was  procured  from  another  street  at  no  cost  to  the  contractors, 
the  transaction  was  not  fraudulent,  though  the  plaintiffs  had,  after  the 
completion  of  the  job,  nresented  a  bill  for  the  whole  amount  of  the  con- 
tract price,  without  the  arawback  or  allowance  for  dirt  furnished.  Dar^ 
lington  and  Wife  v.  CommonxioeaUh^  68. 

9.  Under  the  Act  of  April  21st  1855,  the  owner  of  land  in  the  city 
of  Philadelphia,  through  which  a  street  has  been  laid  out  and  the 
damages  assessed,  may,  after  one  year,  in  case  of  non-payment,  sue  the 
city  therefor,  though  the  street  has  not  been  actually  opened.  City  of 
Philadelphia  v.  Dyer^  4G3. 

10.  The  Act  of  May  13th  1856,  supplementary  to  the  Consolidation 
Act,  does  not  affect  the  right  of  the  landowner  to  sue  for  damages.     Id, 

11.  Interest  is  to  be  allowed  from  the  date  of  the  assessment.     Id, 

12.  The  existence  of  liens  on  the  land  does  not  affect  the  right  of  the 
owner  to  recover:  for  the  ri^ts  of  the  lien-creditors  may  be  protected 
by  ordering  the  fund  to  be  paid  into  court,  to  be  marshalled  there.    Id, 

SALE. 

By  order  of  the  Orphans'  Court.    Courts,  1-4.    Decedents'  Estates, 

6-8. 
Of  goods  by  sheriff.    Execution,  6-9. 
Of  goods  by  marshal.     Execution,  1-5. 

Of  goods,  when  fraudulent  as  to  creditor.    Debtor  and  Creditor,  1-3. 
By  execution.    Decedents'  Estates,  9. 

SALT  WELLS,  OIL  ARISING  IN. 
Trover,  7. 

SECURITY. 

SuflBciency  of,  who  to  decide.    Affidavit  of  Defence,  1. 

SET-OFF. 

C,  a  plaintiff  in  replevin,  having  recovered  judgment  against  M.,  the 
defendant,  who  had  retained  the  goods  and  given  bond,  issued  execution, 
when  it  was  agreed  between  them,  that  the  goods  should  be  valued  by 
appraisers  agreed  upon  by  each,  and  taken  at  the  appraisement  by  the 
plaintiff.  The  valuation  was  not  made  as  agreed  on,  and  the  goods  were 
sold  by  the  sheriff  for  much  less  than  the  amount  at  which  they  had  been 
valued  by  appraisers  selected  by  M.  alone,  who  then  applied  to  the  court 
for  an  issue,  that  he  might  obtain  credit  on  the  replevin  judgment  for  the 
difference.  On  the  trial  of  an  issue  awarded  to  ascertain  what  credit  he 
was  entitled  to  on  the  judgment,  if  any,  under  the  facts ;  he  offered  to 
prove  the  value  of  the  goods  as  estimated  by  his  own  appraisers,  and  also, 
as  proved  by  the  witnesses  in  the  replevin  suit;  and  the  prices  obtained 
for  them  by  the  sheriff;  which  offers  were  severally  rejected.    Held^ 

1.  That  the  rejection  of  the  evidence  was  not  error,  for  it  did  not  estab- 
lish any  credit  upon  the  judgment,  but  only  a  claim  for  damages  for 
breach  of  an  agreement,  which  could  not  be  set  off  against  the  judgment. 
Kennedy  v.  Kennedy ^  185. 

2.  That  as  the  agreement  was  not  carried  into  execution,  and  the  claim 
was  for  damages  for  its  breach,  the  remedy  of  the  plaintiff  was  by  an 
action  therefor.    Id, 

3.  That  he  was  not  entitled  to  any  credit  on  the  judgment  for  the  differ- 
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ence  between  the  appraisement  and  the  amount  obtained  at  sheriff's  sale. 
Id,    Kennedy  v.  Kennedy^  185. 

4.  That  the  judgment  in  the  replevin  could  not  be  paid  by  damages  for 
the  breach  of  an  alleged  agreement,  so  uncertain  in  its  character.    Id. 

"  SHALL  BE  AND  REMAIN  A  LIEN,"  CONSTRUED. 
Taxes,  4. 

SHERIFF'S  SALE. 
Execution,  10. 

SHERIFFS  SALE  OP  HEIRS'  INTEREST. 

What  passes  by.    Decedents'  Estate s^  8.    Sale. 

SHERIFF'S  INTERPLEADER  ACT. 
Evidence,  6. 

SOLDIERS  IN  SERVICE,  VOTES  OF. 
Elections,  1-3. 

SPECIFIC  PERFORMANCE. 
Ejectment,  2-5,  7-9. 

STATUTES  CITED,  COMMENTED  ON,  AND  CONSTRUED. 

1725,  August  14.  Drawbridge  over  Chester  Creek.  Clarke  v.  Bridge 
Co,,  147. 

1803,  March  23.    Mill-Dam  Act.     Clarke  v.  Bridge  Co.,  147. 

1824,  February  3.'  Municipal  Liens  in  Philadelphia,  Allegheny  City's 
Appeal,  CO. 

1833,  April  8.  Borough  and  Township  Officers.  Smiihf  Mayor,  c^c, 
V.  Commonwealth,  335. 

1835,  April  13.    Partition.    Mason's  Appegl,  74. 

1837,  April  4.  Pittsburgh,  Kittaning  and  Warren  Railroad  Company. 
Commonwealth  v.  Councils  of  Pittsburgh,  278. 

1839,  July  2.  General  Election  Law.  Chase  v.  Miller,  403 ;  Common- 
wealth V.  Kunzmann,  429. 

1844,  April  5.  Municipal  Liens  in  Allegheny  County.  Allegheny 
City's  Appeal,  60. 

1846,  April  21.    Ejectment.    Bill  v.  Oliphant,  364. 

ifi*;!'  A^Ili  ft  L     Municipal  Liens  in  Allegheny  County.    Allegheny 

1853,  April  18.    Orphans'  Courts.     Gilmore  y.  Rogers,  120. 
1855.  April  21.    Streets  in  Philadelphia.     City   of  Philadelphia  v. 
Dyer,  463. 

1855,  April  26.    Becjuests  for  Religious  Uses.    McLean  v.  Wade,  266. 

1855,  May  8.  Buildmg  Associations.  Eouser  v.  Hermann  BuUdiitg 
Association,  478. 

1856,  May  13.  Supplement  to  Consolidation  Act  of  Philadelphia. 
City  of  Philadelphia  y.  Dyer,  463. 

1857,  May  8.    Building  Associations.  Houser  v.  Building  Ass' n,,  478. 

1859,  April  12. 

1860,  April  13.  ] 

1861,  March  7.    !      Sunbury  and  Erie  Railroad  Company.     Gratz  y. 
1861,  March  30.  (  The  Pennsylvania  Railroad  Company,  447. 

1861,  April  23.  J 

1861,  May  21.  tfudgments  and  Executions.  Bunn,  Raigud  &  Co,  v. 
Gorgas,  441. 
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STATUTE  OF  LIMITATIONS,  WHEN  SUSPENDED, 
Limitations,  1,  2. 
Troteb,  1-3. 

STAY  LAW. 

Constitutional  Law,  2. 

"STOCK  AND  MATERIALS,"  CONSTRUED. 
Equity,  1,  2. 

STOCKHOLDER. 
Railroads,  1. 

STREETS. 

Roads  and  Streets. 

SUBROGATION. 

Execution,  10. 

Where  an  administrator  or  an  assignee  advanoes  money  to  complete 
the  purchase  of  or  pay  a  lien  on  the  trust  estate,  he  is  entitled  to  stand 
in  the  place  of  the  creditor,  whose  claim  he  has  paid.  Rohb*8  Appeal,  45. 

SUBSCRIPTIONS. 

Railroads,  1-5. 

By  municipal  corporations.    Corporations,  5-10. 

SURVIVING  PARTNER. 
Partnership,  4-6. 

SUPREME  COURT. 

Appellate  jurisdiction  of.    Courts,  8,  9. 

Jurisdiction  of,  over  corporations.    Courts,  13-15.    Equity,  6,  7. 

TAXES. 

1.  The  Act  of  3d  February  1824,  enacting  that  municipal  assessments 
in  the  city  and  county  of  Philadelphia  should  have  priority  over  all  other 
liens,  &c.,  was  extended  to  Allegheny  county  b^  Act  of  5th  April  1844, 
and  is  the  general  law  governing  municipal  Lens  in  the  latter  county. 
Allegheny  (Jity's  Appeal^  60. 

2.  Under  this  general  law  these  liens  are  divested  by  a  judicial  sale 
of  the  property  on  which  they  are  assessed.    Id. 

'  3.  The  special  Acts  of  5th  April  1849,  P.  L.  341. 8th  April  1851,  P.  L. 
371,  and  30th  May  1852,  P.  L.  z04,  do  not  change  the  law  in  this  resj^t. 
The  assessments  authorized  by  those  acts  are  discharged  by  a  judicial 
sale  of  the  property,  so  far  as  the  money  realized  from  the  sale  will  pay 
the  same.    Id, 

4.  The  phrase—"  shaU  he  and  remain  a  lien  until  paid  and  satisfied," 
discussed.    Id, 

TOWN  CHARTER. 

Copy  of,  when  evidence.    Evidence,  13,  14. 

TOWN  PLOT. 

Not  evidence  as  against  right-s  of  public  acquired  by  user.  Roads  and 
Streets,  1. 

TROVER. 

1.  Trover  lies  for  the  vrrongful  conversion  or  appropriation  of  property 
by  theft,  as  well  as  by  fraud  or  trespass :  but  in  the  case  of  theft,  as  a 
general  rule,  the  private  action  for  the  value  of  the  property  stolen,  is 
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suspended  until  the  public  prosecution  for  the  offence  has  been  dulj  con- 
ducted and  ended.    Hutchinson  y.  Bank  of  Wheeling^  42. 

2.  Where  one  stole  a  large  sum  of  money,  and  two  years  after  was  tried 
for  the  theft  and  acquitted,  an  action  of  trover  for  the  sum  stolen, 
brought  within  six  years  after  the  acquittal,  was  in  time,  for  the  Statute 
of  Limitations  was  suspended  until  the  termination  of  the  prosecution. 
Id. 

3.  The  public  prosecution  for  the  theft  does  not  supersede  or  in  any 
way  control  the  private  action  for  the  value  of  the  thing  stolen  ;  and  as 
the  person  vrroneed  by  the  theft  is  not  chargeable  with  the  conduct  of 
the  prosecution  he  cannot  be  affected  by  the  result,  even  though  it  be  a 
Terdict  of  acquittal.    Id, 

4.  Trover  lies  for  coal  mined  upon,  and  carried  away  from  another's 
land  by  mistake.    Forsyth  v.  Wells,  291. 

5.  The  measure  of  damages  is  the  fair  value  of  the  coal  in  place,  and 
such  injury  to  the  land  as  tne  mining  may  have  caused.    Id. 

6.  Trover  will  not  lie  for  petroleum  or  carbon  oil,  which  had  risen 
naturally  with  the  water  from  salt-wells,  in  lands  leased  for  the  manufac- 
ture of  salt,  and  which  after  reaching  the  surface  had  been  separated  and 
,8old  by  the  lessees.    Kier  y.  Peterson,  357. 

7.  Two  persons  leased  land  for  the  purpose  of  boring  salt-wells  and 
manufacturing  salt,  so  long  as  the  salt-well  contemplated  in  the  lease 
should  be  earned  on  by  them,  the  survivor,  or  their  assigns,  under  certain 
provisions  for  forfeiture,  and  for  a  rent  of  every  twelfth  barrel  of  salt 
manufactured :  after  a  time  oil  arose  with  the  salt  water,  which,  though 
first  suffered  to  run  to  waste,  was  afterwards  collected  and  sold.  In  tro- 
ver therefor,  it  was  held : 

(1.)  That  the  lease  was  in  effect  a  grant  of  the  crude  salt  m  the  land 
for  a  twelfth  of  the  manufactured  article :  Id, 

(2.)  That  as  the  salt  only  was  granted,  the  lessor  retained  all  the  rest 
of  the  contents  of  the  land,  including  the  oil,  as  exclusively  after  the 
lease  as  before :  Id, 

(3. 1  That  as  the  lessees  could  not  raise  the  salt  water  without  raising 
petroleum,  the  severance  of  the  oil,  as  an  inevitable  incident  to  the  grant 
of  the  right  to  take  salt  water,  was  lawful,  as  was  their  possession  of  it, 
after  it  was  raised  to  the  surface :  Id, 

(4.)  That  trover  hy  the  lessor  would  not  lie  for  the  oil  so  raised,  for  he 
had  not  the  right  of'^  possession  at  the  time  of  conversion  by  the  lessee, 
either  of  the  ou  itself  or  of  the  land  from  which  it  flowed :  Id, 

That  the  proper  remedy  was  by  bill  in  equity  for  an  account ;  and 
That  the  measure  of  damages  was  the  value  of  the  oil,  at  the 
instant  of  separation  from  the  freehold.    Id. 

TRUSTEES. 

ASSIQNMINT  FOR  GrBDITORS,  1-3. 

Dbckdbnts'  Estates,  3,  4. 

Subrogation  of.    Dkcbdints'  Estates,  1. 

TRUSTS. 

Assignment  for  Creditors,  1-3. 
Debtor  and  Creditor,  3. 
Decedents'  Estates,  1,  4. 
Ejectment,  4,  5. 
Evidence,  6. 
Limitations,  4,  5. 

"  UNAVOIDABLE  ACCIDENTS,"  CONSTRUED. 
Bailment,  2. 
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"  UNAVOIDABLE  DANGERS  OF  NAVIGATION  AND  FIRE,"  CON- 
STRUED. 

Bailment,  1. 

VENDOR  AND  VENDEE. 

Debtor  and  Creditor,  2. 
Decedents'  Estates,  9, 
Ejectment,  1-4,  6,  8. 

1.  By  assigDment  dated  12th  February  1852,  M.  assigned,  sold,  and 
transferred  to  B.,  the  vendor  of  the  plaintiff,  his  entire  interest  under 
an  article  of  agreement  and  contract  for  the  purchase  of  several  tracts 
of  land :  at  the  time  M.  was  largely  indebted  to  B. ;  and  money  was  paid 
as  a  consideration  for  the  assignment,  nor  did  it  appear  that  any  part  of 
the  debt  was  paid  by  the  transfer,  but  M.  still  remained  in  possession :  ^ 
In  March  following,  II.  recovered  judgment  against  M.,  and  afterwards, 
under  execution  issued  thereon,  bought  M.'s  equitable  title  and  was  one 
of  the  defendants  in  an  ejectment,  brought  by  B/s  vendee,  who  claimed 
under  the  assignment  as  an  absolute  conveyance.  On  the  trial  the  de- 
fendants contended  that  it  was  not  absolute,  but  a  mere  security  for  the 
repayment  of  money  advanced.  The  court  below  declared  it  absolute 
and  did  not  submit  the  question  to  the  jury :  Hdd^  that  though  there 
was  no  express  agreement  that  the  assignment  should  be  held  as  a  secu- 
rity merely,  yet,  whether  the  conveyance  was  absolute  or  a  mortage,  de- 
pended upon  its  attendant  circumstances:  and  where  the  assignment 
was  without  consideration,  no  money  nor  any  part  of  M.'s  indebtedness 
being  paid,  and  there  was  evidence  that  the  assignor  remained  in  pos- 
session after  the  assignment,  and  of  B.'s  declarations  tending  to  show 
that  the  assignment  was  not  absolute,  there  was  sufficient  evidence  to 
justifj^  a  submission  to  the  jury,  to  find  whether  it  was  not  intended  as  a  * 
security  for  a  debt :  and  that  the  refusal  of  the  court  below  so  to  submit 
it  was  error.    Rhines  el  al.  v.  Baird,  256. 

2.  If  the  assignment  was  intended  as  a  security  for  a  debt  then  due 
from  M.  to  B.,  or  for  future  advances,  it  was  a  mortgage,  and  whether 
an  agreement  to  that  effect  was  proved  or  not,  was  not  material :  if  a 
mortgage,  it  was  an  unrecorded  one,  and  inoperative  as  against  a  subse- 
quentpurchaser  without  notice.    Id, 

3.  Whether  or  not  the  purchaser  at  sheriff's  sale  had  actual  notice 
of  the  assignment  by  M.  to  B.,  was  a  question  for  the  jury,  and  was 
properly  submitted  as  such  by  the  court  below.    Id, 

4.  Where  M.,  at  the  date  of  the  sheriff's  sale  in  1856,  had  not  recorded 
title  (the  assignment  of  1852  and  contract  assigned  not  having  been 
recorded),  other  than  an  equitable  one  under  another  article  of  a^ee- 
ment,  dated  31st  July  1854  and  recorded,  which  referred  to  the  assign- 
ment previously  maae  by  M.  to  B :  Held,  that  the  article  of  agreement 
was  constructive  notice  to  the  purchaser,  of  the  character  and  extent  of 
M.'s  title  to  the  land,  if  such  notice  was  necessary.    Id. 

5.  The  doctrine  that  the  purchaser  of  an  equitable  title  takes  it  sub- 
ject to  all  prior  equities  and  trusts,  in  every  event,  whether  he  had  notice 
of  them  or  not,  asserted  in  Chew  v.  Bamett,  11  S.  &  R.  389,  Reed^  v, 
Dickev,  2  Watts  459,  and  in  Kramer  v,  Arthurs,  7  Ban*  165,  but  denied 
in  Bellas  v.  McCarty,  10  Watts  13 ;  doubted,  as  not  in  accordance  with 
the  recording  acts.    Id, 

6.  If  the  assignment  of  February  12th  1852,  was  but  a  security  for 
the  repayment  of  money  advanced,  it  would  not  necessarily  be  postponed 
to  the  judgment  held  by  H.,  nor  does  it  follow  that  the  plaintiff  would 
have  no  right  to  recover,  though  it  might  affect  the  nature  of  his  reco 
very :  hence,  it  was  not  error  in  the  court  to  refuse  to  affirm  defend- 
ant's point,  that  the  assignment,  being  made  before  the  judgment  of 
H.,  was  but  a  security,  was  in  effect  an  nnrecorded  mortgage,  and  must 
be  postponed  to  the  judgment  of  H.    Id. 
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VENDOR  AND  VENDEE. 

7.  But  where  the  buyer  of  an  article,  which  he  finds  in  market,  has  a 
full  opportunity  to  examine  it,  and  the  means  of  information  relative  to 
facts  and  circumstances  affecting  the  value  of  the  commodity  are  equally 
accessible  to  buyer  and  seller,  there  being  no  warranty  and  no  conceal- 
ment by  the  seller  of  facts  which  he  was  bound  to  communicate,  a  mere 
false  assertion  of  value  is  not  a  fraud  or  mistake  in  the  legal  sense  of 
those  terms.    RockafeUow  t.  Baker,  319. 

WAIVER  OF  FORFEITURE. 
Deed,  3.. 

WAIVER  OF  PRELIMINARY  PROOFS. 

Sufficiency  of,  a  question  of  law.    Insurance,  5. 

WARRANTY. 

Vendor  and  Vendee,  7. 

WASTE,  IN  TENANT  FOR  LIFE. 
Trover,  7. 

WILL. 

Decedents'  Estates,  5,  9. 

1.  A  testator  "devised  and  bequeathed"  to  M.,  one  of  his  daugh- 
ters, the  one  equal  ninth  part  or  share  of  his  estate,  "  to  have  and  to 
hold  to  her  for  and  during  the  term  of  her  natural  life,  and  at  and  im- 
mediately after  her  decease,''  "to  her  children  in  fee;  but  if  she  should 
die  without  having  children,  then  to  her  brothers  and  sisters,  their  heirs 
and  assigns  for  ever."  By  directions  in  the  will,  certain  lots  of  land  were 
set  apart  and  conveyed  by  the  executors  to  her  in  fee,  she  giving  bonds 
and  mortgage  thereon  to  the  executors,  the  proceeds  of  which  they  were 
to  hold  in  trust  for  her  during  her  life,  and  at  her  death  for  her  children, 
if  any,  and  if  not,  then  for  her  brothers  and  sisters.  At  the  time  the  will 
was  made,  and  up  to  the  death  of  testator,  she  had  no  children,  but  by  a 
subsequent  marriage  had  children — she  then  with  her  husband  filed  a 
bill  in  equity  for  the  cancellation  of  the  bonds  and  mortgage,  as  given 
by  mistake,  for  the  reason  that  under  the  will  she  took  an  estate  tail, 
which  bill  was  dismissed  by  the  court  below:  Heldj  that  she  took  but 
a  life  estate  under  the  will ;  that  the  bonds  and  mortgage  were,  there- 
fore, not  given  by  mistake ;  and  that  the  bill  filed  for  their  cancellation 
was  properly  dismissed.     Cote  and  Wife  v.  VonBonnJiorstf  Adm*r,,  243. 

2.  A  legacy  to  a  religious  society  is  a  religious  and  also  a  charita- 
ble u<^e,  under  the  Act  26th  April  1855,  and  is  therefore  void,  where 
the  will  was  executed  but  three  days  before  the  testator  died,  because 
within  the  provisions  of  the  11th  and  15th  sections  of  that  act,  which 
prohibit  any  such  bequest,  unless  the  will  had  been  executed  at  least 
one  calendar  month  before  the  decease  of  the  testator.  McLean  v. 
Wade,  266. 

3.  A  testator  gave  "  to  his  son  J.,  during  his  natural  life  and  that 
of  his  present  wife,  the  tract  of  land  whereon  he  now  lives,"  &c.,  and  di- 
rected **  that  after  the  decease  of  my  said  son  and  his  present  wife,  that 
the  said  tract  of  land  descend  to  their  heirs  jointly,  and  their  heirs  and 
assigns  for  ever,  or  to  such  of  them  as  may  be  then  living."  After  the 
death  of  J.  and  wife,  in  partition  of  the  land  between  the  children  and 
grandchildren  (some  of  the  children  having  died  before  their  parents, 
leaving  issue),  the  court,  on  petition  of  one  of  the  children  living  at  the 
death  of  J.  and  wife,  ordered  partition  among  that  class,  which  excluded 
the  grandchildren,  on  the  ground  that  the  testator,  by  his  use  of  the  word 
**  heirs"  then  living,  meant  **  children."    On  appeal  it  was  held : 

(1.)  That  under  the  devise  to  J.  and  wife  for  life  with  remainder  in 
fee  to  their  heirs,  they  took  a  freehold  of  inheritance. 
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WILL. 

(2.)  That  when  a  testator  uses  the  word  "  heirs"  in  a  deviw  of  a  re- 
mainder, the  presumption  is,  that  he  uses  it  in  its  ordinary  legal  sense, 
as  a  word  of  limitation  and  not  of  purchase. 

(3.)  That  this  presumption  cannot  be  overcome,  unless  it  is  so  plain 
as  to  preclude  misunderstanding,  that  the  testator  intended  to  deviate 
from  tDe  general  rule. 

(4.)  That  the  addition  by  the  testator  of  the  words'"  then  living"  to  the 
word  "  heirs,"  was  insufficient  to  cause  the  latter  to  give  way ;  for  su- 
perfluous or  inconsistent  words  or  doctrines  in  a  will,  will  not  suffice  to 
reduce  the  words  "  heirs"  or  "  heirs  of  the  body"  to  words  of  purchase. 

(5.)  That  J.  and  wife  having  a  joint  estate  in  fee  simple,  at  their 
death  it  descended  to  their  heirs  under  the  intestate  laws,  and  therefore 
included  their  grandchildren,  whose  parents  died  before  them,  and  that 
the  decree  of  the  Orphans'  Court,  excluding  the  grandchildren,  was  error. 
CristoelVs  Appeal,  288. 

4.  The  influence  of  a  lawful  relation  over  testamentary  dispositions  is 
not  prohibited  by  law,  except  when  unduly  exerted  over  the  very  act  of 
devising ;  but  that  of  an  unlawful  relation,  is  naturally  and  ordinarily 
unlawful,  in  so  far  as  it  respects  testamentary  dispositions  favourable  to 
the  unlawful  relation  and  unfavourable  to  the  lawful  heirs.  Dean  and 
Wife  V.  Neglty  and  CuthbeH,  311. 

h.  In  a  feigned  issue  to  determine  the  validity  of  a  will,  it  may  be 
shown  by  the  contestants  that,  at  the  time  the  will  was  made,  the  testator 
was  living  in  open  adultery  with  the  mother  of  the  children  to  whom  he 
had  devised  the  bulk  of  his  estate  ;  and  that  fact,  taken  in  connection 
with  the  devise,  is  evidence  of  undue  influence  exerted  by  her  over  the 
testator,  that  may  justify  a  verdict  against  the  validity  of  the  will.     Id, 

6.  If  a  legacy  be  given  to  one  by  name,  and  in  the  event  of  his 
death  to  another,  the  alternative  gift  will  take  effect,  if  the  first  legatee 
die  in  the  testator's  lifetime.    Martha  May^s  Appeal,  512. 

7.  So  where  a  legacy  is  given  to  a  class,  and  in  the  event  of  the  death 
of  one  who  would  nave  been  a  constituent  of  the  class  before  a  defined 
period,  his  share  over  to  another,  that  other  will  take,  though  the  first 
legatee  die  in  the  lifetime  of  the  testator :  the  alternative  gift  will  be  sup- 
ported, if  the  first  legatee  be  one  who  would  have  taken  had  he  lived  to 
the  period  of  distribution.    Id. 

8.  A  testator  by  will  bequeathed  the  residue  of  his  estate  to.his  grand- 
children, the  children  of  his  two  daughters,  **  to  be  paid  to  them,  share 
and  share  alike,  as  they  shall  respectively  arrive  at  the  age  of  twenty-one 
years,  but  in  the  event  of  the  death  of  any  one  of  the  said  grandchildren, 
before  he  or  she  shall  arrive  at  the  age  of  twenty-one  years,"  then,  "  the 
share  of  him  or  her  so  dying"  "to  the  mother,"  "if  living."  A  son  of 
one  of  the  daughters  dying  in  the  lifetime  of  the  testator,  under  the  a^ 
of  twenty-one,  unmarried  and  without  issue,  his  share  was  claimed  by  his 
mother ;  HeXd,  that  the  mother  was  entitled  to  take,  with  the  other  grand- 
children, an  equal  share  of  the  residue  of  the  testator's  estate.    Id, 

WRIT  OF  EXECUTION. 

Justifies  officer  making  sale  under  it,  though  improperly  sued  out. 
Swires  y.  Brotherline,  135. 


BND  OP  VOL.  V. 
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